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VVellman. 

(I4J  United  States,  3jg.) 

Regulation  of  Rates— Power  of  Legislature.— The  legislature  of  a  sute 
has  the  power  to  fix  rates  for  transportation  which  may  be  charged  by  .i 
railroad  company,  and  the  extent  of  judicial  interference  is  protection 
against  unreasonable  rates. 

Maximum  Passenger  Rates — Constitutionality  of  Michigan  Statute.— The 
lower  court  did  not  err  in  refusing  to  instruct  the  jury  that  the  act  of  the 
legislature  of  Michigan,  of  June  28,  1889,  fixing  the  maximum  passenger 
rate  of  two  cents  per  mile  on  all  railroads  whose  gross  yearly  passenger 
earnings  exceed  S3000  ,  was  unconstitutional  in  its  application  to  tlie  road 
in  question,  merely  upon  an  agreed  statement,  in  a  friendly  suit  to  test 
the  constitutionality  of  such  act.  showing  that  the  income  of  the  company, 
at  the  rates  existing  before  the  enactment  of  such  statute,  was  entirely  con- 
sumed by  operating  expenses  and  fixed  charges,  and  the  testimony  of 
two  of  its  officers  that  an  increase  of  freight  rates  would  diminish  the 
income  of  the  road,  there  being  no  evidence  to  show  that  a  reduction  ia 
passenger  rates  would  not  increase  the  travel  sufficiently  to  equalize  the 
earnings,  nor  of  what  the  operating  expenses  consisted. 

Friendly  Suit  to  Test  Constitutionality  of  Statute.— Whenever,  in  the  pur- 
suance of  an  honest  antagonistic  assertion  of  rights,  there  is  presented  a 
question  involving  the  validity  of  an  act  of  any  legislature,  state  or 
federal,  and  the  decision  necessarily  rests  on  the  competency  of  the  legis- 
lature to  so  enact,  the  court  must  determine  whether  the  act  be  constitu- 
tional or  not ;  but  it  never  was  the  thought  that,  by  means  of  a  friendly 
suit,  a  party  beaten  in  the  legislature  could  transfer  to  the  courts  an 
inquiry  as  to  the  constitutionality  of  the  legislative  act. 

Wellman  v.  Chicago  &  Grand  Trunk  R.  Co.  83  Mich.  592, 45  Am.  &  Eng. 
R.  Cas.  249,  affirmed. 

In  error  to  the  Supreme  Court  of  the  state  of  Michigan. 

In  1889  the  legislature  of  the  state  of  Michigan  passed  an 
act,  No.  202  of  the  Public  Acts  of  that  year,  pages  2*2  and 
283,  by  which,  among  other  things,  section  3323  of  Howell's 

4Q  A.  ^  E.  R.  Cas. — i 
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Statutes,  being  a  part  of  the  railroad  law  of  that  state,  was 
amended.  So  far  as  affects  the  matters  in  controversy  here, 
it  is  enough  to  quote  from  the  ninth  paragraph,  referring  to 
the  powers  and  liabilities  of  railroad  companies.  That  is  as 
follows: 

**  Ninth,  To  regulate  the  time  and  manner  in  which  pas- 
sengers and  property  shall  be  transported,  and  the  tolls  and 
compensation  to  be  paid  therefor ;  but  such  compensation  for 
transporting  any  passenger,  and  his  or  her  ordinary  baegage, 
not  excee'ding  in  weight  150  pounds,  shall  not  exceed  ttie  fol- 
lowing prices,  viz.:  For  a  distance  not  exceeding  five  miles, 
three  cents  per  mile;  for  all  other  distances,  for  all  com- 
panics  the  gross  earning^s  of  whose  passenger  trains,  as 
reported  to  the  commissioner  of  railroads  for  the  year  one 
thousand  eight  hundred  and  eighty-eight,  equaled  or  exceeded 
the  sum  of  $3,000  per  mile  of  road  operated  by  said  com- 
pany, two  cents  per  mile ;  and  for  all  companies  the  earnings 
of  whose  passenger  trains,  reported  as  aforesaid,  were  over 
$2,000  and  less  than  $3,000  per  mile  of  road  operated  by  said 
company,  two  and  a  half  cents  per  mile ;  and  for  all  compan- 
ies whose  earnings,  reported  as  aforesaid,  were  less  than 
S2,ooo  per  mile  of  road  operated  by  said  company,  three 
cents  per  mile." 

Prior  thereto  the  regular  fare  charged  on  plaintiff  in  error's 
road  from  Port  Huron  to  Battle  Creek  was  $4.80,  the  disr 
tance  being  159J  miles.  On  the  very  day  on  which  the  law 
took'  effect,  to-wit,  October  2,  1889,  ^'^^  defendant  in  error, 
plaintiff  below,  went  to  the  defendant's  office  in  Port  Huron, 
and  tendered  $3.20  for  a  ticket  from  that  place  to  Battle 
Creek,  which  was  refused.  Thereupon  he  brought  this  action 
in  damages,  to  which  the  railroad  company  promptly 
answered ;  and  on  November  22,  1889,  less  than  two  months 
from  the  time  the  law  went  into  effect,  the  case  was  tried, 
and  a  verdict  and  a  judgment  entered  in  favor  of  the  defend- 
ant in  error  for  the  sum  of  $101,  an  amount  sufficient  to  take 
the  case  to  the  higher  court.  On  the  trial  it  was  agreed 
that  the  railroad  company's  earnings  on  its  passenger  trains 
for  the  year  1888  exceeded  $3,000  per  mile;  that  its  capital 
stock  was  $6,600,000,  and  had  been  fully  paid  in ;  that  its 
bonded  debt  was  $12,000,000,  one-half  bearing  6  per  cent,  and 
the  other  half  5  per  cent,  interest,  payable  semi-annually ; 
that  the  capital  stock  and  mortgage  Sebt  represented  an 
actual  amount  paid  into  the  corporation ;  that  the  railroad 
property  was  at  the  time  worth  more  than  the  capital  stock 
and  mortgage  debt;  and  that,  in  addition  to  the  mortgage 
debt,  there  was  a  floating  debt  of  the  amount  of  $896,906.40. 
Further,  the  following  tabulated   statement  of  the  earnings 
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and  expenses  for  the  year  1888  was  admitted  to  be  correct; 

(7)  That  the  total  earnings  and  income 

of  the  defendant  from  all  sources 

for  the  year  1888  was $3,228,338  17 

Of  this  amount  there  was  received 
from  passenger  traffic  the  sum  of. , .      $1,065,502  94 

And   from    freight    traffic    the    sum  '' 

of 2,i6oj8o  23 

From  miscellaneous  sources 2,655  00 

$3,228,338  17 

(8)  That  defendant's  operating  expenses 

for  the  year  1888  were $2,404,516  54 

The  interest  paid  on  its  bonds  was 661,335  36 

Other  necessary  expenses,  including 
interest  on   j>art  of  the  unfunded 

debt,  rental  of  cars,  tracks,  etc, 1 50,305  61 

$3,216  157  51 

<9)  That,  in  addition  to  the  foregoing  expenses  defendant 
paid  during  the  year  1888  from  its  earnings,  on  ac- 
count of  interest  on  bonds  not  paid  in  previous 
years 12,257  94- 

$5,228,415  45 

In  addition  to  this  agreed  statement  of  facts,  two  witnesses 
were  called,  one  the  traffic  manager  and  the  other  the 
treasurer  of  the  plaintiff  in  error.  Their  testimony  was  sub- 
sfantially  that,  in  view  of  the  competition  prevailing  at 
Chicago  for  through  business,  it  was  impossible  to  increase 
the  freight  rates  then  charged  by  the  company,  because  it 
would  throw  the  volume  of  business  into  the  hands  of  com- 
peting roads.  Upon  such  agreed  statement  and  testimony, 
and  that  alone,  the  railroad  company  asked  an  instruction 
th^  the  act  of  1889,  referred  to,  was  unconstitutional.  The 
court  refused  this  instruction,  and  an  exception  to  the  refusal 
to  give  this  instruction  was  the  solitary  one  taken  on  the 
trial.  The  court  proceeded  to  charge  the  jury  that  the  act 
in  question  was  valid,  and  that  the  plaintiff  was  entitled  to  a 
verdict  and  judgment  by  reason  of  the  failure  of  the  defend- 
ant to  comply  with  its  provisions.  To  this  charge  no  except- 
ions were  taken,  and  the  case  went  to  the  supreme  court  of 
the  state  on  the  single  exception  above  stated.  That  court 
sustained  the  ruling  of  the  trial  court,  and  affirmed  its  judg- 
ment, (83  Mich:  592,  45  Am.  &  Eng.  R.  Cas.  249,)  to  reverse 
which  judgment  the  railroad  company  sued  out  a  writ  of 
error  from  this  court. 

E.     W,   Meddaugh    and    Geo.  F.  Edmunds,  for   plaintiff  in 
error. 

Wm,  T.  Mitchell,  for  Wellman. 
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A.  A,  Ellisy  Atty.  Gen.,  for  State  of  Michigan. 

Brewer,  J. — The  single  question  presented  on  the  record 
is  whether  the  trial  court,  on  the  facts  presented,  erred  in 
iMtrnrUoB  refusing  to  iustrpct,  as  a  matter  of  law,  that  the  act 
M  to  <^Biiti.  of.  1889  was  unconstitutional.  It  will  be  noticed  that 
t^(ioMiit7  of  that  act  does  not  interfere  with  the  rates  of  freight; 
•**•  it  simply  regulates  passenger  fares ;  also  that  there 

was  no  agreement  that  the  freight  rates  could  not  be  so 
changed  as  to  increase  the  revenues  therefrom.  There  was 
in  evidence  the  opinion  of  two  gentlemen,  doubtless  well 
informed  and  worthy  of  credit,  that  an  increase  of  freight 
rates  was  inexpedient  and  futile,  and  would  tend  to  diminish, 
rather  than  increase,  the  income  from  freight.  But  the 
question  was  not  submitted  to  the  jury  as  to  whether  they 
believed  that  an  increase  of  freignt  rates  would  work  a 
reduction  of  the  income  from  freight,  nor  even  whether  they 
believed  that  a  reduction  of  the  passenger  tariff  between  Bat- 
tle Creek  and  Port  Huron  would  not  so  increase  the  travel 
as  to  increase  the  earnings  therefrom;  but  the  court  was  asked 
to  peremptorily  charge  the  jury  that  the  law  fixing  the  passen- 
ger rate  was  unconstitutional.  In  other  words,  the  instruct- 
ion asked  amounted  to  this:  that,  as  matter  of  law,  the  opin- 
ion  of  these  two  witnesses  as  to  the  effect  of  raising  the 
freight  tariflf  upon  the  earnings  was  conclusive;  that,  as  like 
matter  of  law,  the  reduction  of  passenger  tariffs  would  not 
so  increase  the  amount  of  passenger  business  as  to  increase 
the  revenues,  but  would,  on  the  contrary,  diminish  the  earn- 
ings therefrom ;  that  such  reduction  would  operate  to  so  far 
diminish  the  earnings  of  the  road  as  to  prevent  the  payment 
of  operating  expenses  and  fixed  charges ;  and,  therefore,  that 
the  afct  was  unconstitutional  in  its  application  to  this  com- 
pany;  or  else  that  the  legislature  had  no  power  in  respect  to 
the  matter,  and  that  an  act  prescribing  maximum  rates  was 
necessarily  unconstitutional,  although  the  rates  authorized 
might  be  so  high  as  to  enable  every  company  to  pay  there- 
from all  expenses  and  large  dividends  to  stoclcholders. 

In  this  connection  it  is  worthy  of  note  that  while,  by  the 
agreed  statement,  the  previous  passenger  rate  between  Port 
Huron  and  Battle  Creek  was  $4.80,  which  was  the  same  rate 
er  mile  that  defendant  uniformly  charged  all  other  persons 
or  transportation  upon  its  road,  yet  from  the  report  of  the 
defendant,  made  to  the  State  of  its  business  for  the  year 
1888,  and  which  we  are  invited  by  its  counsel  to  examine,  it 
appears  that  the  average  rate  of  fare  per  mile  for  all  passengers 
was  $.01.62,  being  .38  less  than  the  maximum  rate  fixed  by  the 
act  in  question. 


I 
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Can  it  be,  under  these  circumstances,  that  the  court  erred 
in  peremptorily  refusing  to  instruct  the  jury  that  an  act 
fixing  a  maximum  rate  at  two  cents  per  mile  is  unconstitu- 
tional? Is  the  validity  of  a  law  of  this  nature  dependent 
upon  the  opinion  of  two  witnesses,  however  well  qualified 
to  testify  ?  Must  court  and  jury  accept  their  opinions  as  a 
finality  ?  Must  it  be  declared,  as  matter  of  law,  that  a  re- 
duction  of  rates  necessarily  diminishes  income  ?  May  it  not 
be  possible — indeed,  does  not  all  experience  suggest  the 
probability — that  a  reduction  of  rates  will  increase  the 
amount  of  business,  and  therefore  the  earnings?  At  any 
rate,  must  the  court  assume  that  it  has  no  such  effect,  ana, 
ignoring  all  other  considerations,  hold,  as  matter  of  law,  that 
a  reduction  of  rates  necessarily  dimishes  the  earnings?  If 
the  validity  of  such  a  law  in  its  application  to  a  particular 
company  depends  upon  a  question  of  fact  as  to  its  effect  upon 
the  earnings,  may  not  the  court  properly  leave  that  ques- 
tion to  the  jtJry,  and  decline  to  assume  that  the  effect  is  as 
claimed  ?  There  can  be  but  one  answer  to  these  questions. 
If  the  contention  be  that  the  Legislature  has  no  power  in  the 
matter,  and  that  an  act  fixing  rates,  however  high  they  may 
be,  is  necessarily  unconstitutional,  it  is  enough  to  refer  to 
the  long  series  of  cases  in  this  court  in  which  the  contrary 
has  been  decided.  The  Legislature  has  power  to  fix  rates, 
and  the  extent  of  judicial  interference  is  protection  against 
unreasonable  rates.  Stone  7%  Farmers*  Loan  &  Trust  Oo., 
1 16  U.  S.  307,  23  Am.  &  Eng.  R.  Cas.  577 ;  Chicago,  M.  &  St. 
P.  R.  Co.  V.  Minnesota,  134  U.  S.  418,  42  Am.  &  Eng.  R.  Cas. 
285. 

The  supreme  court  of  Michigan,  in  passing  upon  the  pres- 
ent case,  felt  constrained  to  make  this  observation  : 

**  It  being  evident  from  the  record  that  this  was  a  friendly 
suit  between  the  plaintiff  and  the  defendant  to  test  the  con- 
stitutionality of  this  legislation,  the  Attorney  Gen-  fricBdiy  v^% 
eral,  when  it  was  brought  into  this  court  upon  u  tMt  r«ii4- 
writ  of  error,  very  properly  interposed  and  secured  "y  of  •ci. 
counsel  to  represent  the  public  interest.  In  the  stipulation 
of  facts,  or  in  the  taking  of  testimony  in  the  court  below 
neither  the  Attorney  General  nor  any  other  person  interested 
for  or  employed  in  behalf  of  the  people  of  the  State  took  any 
part.  What  difference  there  might  have  been  in  the  record 
had  the  people  been  represented  in  the  court  below,  how- 
ever, under  our  view  of  the  case,  is  not  of  material  in- 
quiry." 

Counsel  for  plaintiff  in  error,  referring  to  this,  does  not 
question  or  deny,  but  says:  "  The  Attorney  General  speaks 
of  the  case  as  evidently  a  friendly  case,  and  Justice  Morse, 
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in  his  opinion,  also  so  speaks  of  it.  This  may  be  conceded  ; 
but  what  of  it  ?  There  is  no  ground  for  the  claim  that  any 
fraud  or  trickery  has  been  practised  in  presenting  the  testi- 
mony." 

VVe  think  there  is  much  in  the  suggestion.  The  theory 
upon  which,  apparently,  this  suit  was  brought  is  that 
parties  have  an  appeal  from  the  Les^islature  to  the  courts, 
and  that  the  latter  are  given  an  immediate  and  general  super- 
vision of  the  constitutionality  of  the  acts  of  the  former. 
Such  is  not  true.  Whenever,  m  pursuance  of  an  honest  and 
actual  antagonistic  assertion  of  rights  by  one  individual 
against  another,  there  is  presented  a  question  involving  the 
validity  of  any  act  of  any  legislature,  state  or  federal,  and 
the  decision  necessarily  rests  on  the  competency  of  the  Leg- 
islature to  so. enact,  the  court  must,  in  the  exercise  of  its 
solemn  duties,  determine  whether  the  act  be  constitutional 
or  not ;  but  such  an  exercise  of  power  is  the  ultimate  and 
supreme  function  of  courts.  It  is  legitimate  only  in  the  last 
resort,  and  as  a  necessity  in  the  determination  of  real, 
earnest  and  vital  controversy  between  individuals.  It  never 
was  the  thought  that,  .by  means  of  a  friendly  suit,  a  party 
beaten  in  the  Legislature  could  transfer  to  the  courts  an  in- 
quiry as  to  the  constitutionality  of  the  legislative  act. 

These  observations  are  pertment  here.  On  the  very  day 
the  act  went  into  force  the  application  for  a  ticket  is  made, 
a  suit  commenced,  and  within  two  months  a  judgment  obtained 
in  the  trial  court ;  a  judgment  rendered,  not  upon  the  pre- 
sentation of  all  the  facts  from  the  lips  of  witnesses,  and  a  full 
inquiry  into  them,  but  upon  an  agreed  statement  which  pre- 
cludes inquiry  into  many  things  which  necessarily  largely 
enter  into  the  determination  of  the  matter  in  controversy. 
A  single  suggestion  in  this  direction  :  It  is  agreed  that  the 
defendant's  operating  expenses  for  1888  were  $2,404,516.54. 
Of  what  do  these  operating  expenses  consist?  Are  they 
made  up  partially  of  extravagant  salaries — fifty  to  one  hun- 
dred thousand  dollars  to  the  president,  and  in  like  propor- 
tions to  subordinate  officers  ?  Surely,  before  the  courts  are 
called  upon  to  adjudge  an  act  of  the  Legislature  fixing  the 
maximum  passenger  rates  for  railroad  companies  to  be  un- 
constitutional, on  the  ground  that  its  enforcement  would 
prevent  the  stockholders  from  receiving  any  dividends  on 
their  investments,  or  the  bondholders  an}'  interest  on  their 
loans,  they  should  be  fully  advised  as  to  what  is  done  with 
the  receipts  and  earnings  of  the  company  ;  for,  if  so  advised, 
it  might  clearly  appear  that  a  prudent  and  honest  manage- 
ment would,  within  the  rates  prescribed,  secure  to  the  bond- 
holders their  interest,  and  to  the  stockholders  reasonable 
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dividends.  While  the  protection  of  vested  rights  of  prop- 
erty is  a  supreme  duty  of  the  courts,  it  has  not  come  to  this; 
that  the  legislative  power  rests  subservient  to  the  discretion 
of  any  railroad  corporation  which  may,  by  exorbitant  and 
unreasonable  salaries,  or  in  some  other  improper  way,  trans- 
fer its  earnings  into  what  it  is  pleased  to  call  "operating  ex- 
penses." 

We  do  not  mean  to  insinuate  aught  against  the  actual 
management  of  the  affairs  of  this  company.  The  silence  of 
the  record  gives  us  no  information,  and  we  have  no  knowl- 
edge outside  thereof,  and  no  suspicion  of  wrong.  Our  sug- 
gestion is  only  to  indicate  how  easily  courts  may  be  mislead 
mto  doing  greivous  wrong  to  the  public,  and  how  careful 
they  should  be  to  not  declare  legislative  acts  unconstitutional 
upon  agreed  and  general  statements,  and  without  the  fullest 
disclosure,  of  all  material  facts.     Judgment  affirmed. 

Authority  of  State  Legislature  to  Fix  the  Rates  of  Transportation^  Refer- 
ence to  the  numerous  decisions  and  notes  on  this  question  are  collected 
in  the  note  to  the  case  of  Chicago,  M.  &  St.  P.  R.  Co.  v.  State  of  Min- 
nesota (U.  S.)  42  Am.  &  Eng.  R.  Cas.  316.  There  is  nothing  in  the 
above  decision  of  the  United  States  Supreme  Court  to  indicate  that  it  is 
not  in  entire  harmony  with  the  trend  of  the  later  authorities  on  this  sub- 
ject. 

Special  Legislation  Regulating  Rates — Failure  of  Company  to  Accept  Pro- 
visions of  Constitution. — Article  15,  Section  7,  of  the  constitution  of  Col- 
orado provides  that  no  railroad  company  in  existence  at  the  time  of  the 
adoption  of  the  constitution  shall  have  the  benefit  of  any  future  legislation 
without  first  filing  with  the  Secretary  of  State  an  acceptance  of  the  pro- 
visions of  the  constitution.  The  Colorado  Central  R.  Co.,  incorporated  m 
1865  under  a  special  charter,  which  provided  that  the  Legislature  might, 
after  twenty-five  years,  prescribe  the  rates  to  be  charged  for  transporta- 
tion, never  accepted  the  provisions  of  the  constitution.  Heid,  that  it  is 
not  entitled  to  protection  under  the  constitutional  provision  against 
special  legislation,  and  a  law  prescribing  freight  and  passenger  rates  for 
the  road,  is  constitutional.  In  re.  Constitutionality  of  Senate  Bill  No.  69, 
15  Colo.  601. 

Reasonableness  of  Carrier's  Charges-^Opinion  of  Witnesses. — On  the 
question  of  the  reasonableness  of  the  charges  made  by  a  railroad  com- 
pany the  opinion  of  a  witness  who  has  no  knowledge  or  skill  in  the  adjust- 
ment of  freight  charges  is  not  admissible.  Little  Rock  &  Ft.  S.  R.  Co. 
V.  Bruce  (Ark..   Oct.  31,  1891),  17  S.  W.  Rep.  363. 

Unreasonableness  of  Charge  for  Hauling  Brick — Comparison  with  Rates 
for  Hauling  Stone. — In  Little  Rock  and  Ft.  S.  R.  Co.  v,  Bruce  (Ark.  Oct. 
31,  1891),  17  S.  W.  Rep.  363,  it  was  held  that  where  a  railroad  company's 
rate  for  hauling  brick  was  eight  cents  per  hundred  pounds  and  but  four 
and  a  half  cents  for  hauling  stone,  this  is  a  circumstance  which  the  jury 
may  consider  in  determining  whether  the  charge  for  brick  is  unjust  or  un- 
reasonable. The  court  said :  '*  What  weight  should  be  given  to  that  cir- 
cumstance was  for  the  jury  to  say,  in  the  light  of  all  the  evidence  in  the 
cause,  and  the  court  was  not  authorized  to  say  that  it  was  sufficient  on  the 
one  side  or  insufficient  on  the  other.  If  the  carrier  placed  stone  in  a 
special  class  and  fixed  for  it  a  special  rate  for  reasons  deemed  sufficient  by 
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it,  it  cannot  be  said  as  a  matter  of  law  that  this  was  an  unjust  or  unreason- 
able discrimination  against  the  plaintiff  and  other  shippers  of  brick. 
What  considerations  may  properly  enter  into  the  determination  of  the 
justness  and  reasonableness  of  a  rate  we  shall  not  attempt  to  define  or  out- 
line. The  circumstance  relied  upon  is  one,  and  the  competency  of  others 
may  be  determined  as  cases  arise  that  present  them.  See  8  Am.  &  £ng. 
Enc.  Law.  art. '  Freight,'  p.  900." 

Overcharge  on  Freight — Sufficiency  of  Notice  Before  Bringing  Action. — 
The  Texas  statute  (Sayles'  Civil  St.  art.  4258^,  §  10,)  provides  that  penal- 
ties for  overcharges  on  freight  shall  not  be  recoverable  unless  the  party 
aggrieved  shall  give  notice  thereof  in  writing  *'  to  the  railway  companv.  or 
to  the  agent  demanding  or  receiving  the  same."  Heldy  that  a  notice  which 
was  delivered  to  the  successor  of  the  local  agent  who  received  the  over- 
charge, and  which  failed  to  give  data  Jrom  which  the  record  of  the  ship- 
ment could  be  found  on  the  company's  books,  was  insufficient.  Sabine  6C 
&  E.  T.  R.  Co.  V.  Cruse  (Tex.  Feb.  19,  1892),  18  S.  W.  Rep.  755. 


Fitzgerald  ef  aL 

V, 

Grand  Trunk  R.  Co. 

(  Vermont  Supreme  Courts  May  5,  iSgi,) 

Interstate  Commerce  Act — Pre-existing  Contract  for  Rebates — Vetted 
Rights* — An  agreement  by  a  railroad  company  to  allow  a  particular  ship- 
per a  rebate  on  freight  charges,  is  invalid  at  common  law ;  and  although 
such  agreement  existed  prior  to  the  passage  of  the  Interstate  Commerce 
Act,  it  imposed  no  obligation  which  such  act  could  either  impair  or  de- 
stroy. The  Interstate  Commerce  Act  did  not,  therefore,  in  its  operation 
upon  such  a  pre-existing  contract,  disturb  any  vested  right.  The  parties 
to  a  contract  concerning  interstate  transportation  are  considered  to  have 
made  their  agreement  with  the  understanding  that  changes  in  the  law  ap- 
plicable to  them  might  be  made  by  Congress. 

Exceptions  from  Essex  County  Court. 
Assumpsit  to  recover  a  rebate  of  freight.    Judgment  for 
defendant,  and  plaintiffs  except. 
L,  H,  Thompson^  for  plaintifis. 
Ossian  Ray  and  Geo.  N.  Dale,  for  defendant. 

Powers,  J.— The  agreed  facts,  in  substance,  are  that  prior 
to  the  passage  of  the  interstate  commerce  act  the  defendant 
Cam  luud  P^'omiscd  to  pay  the  plaintiffs  a  rebate  of  $6  upon 
*"* '  *  •  each  of  the  170  car-loads  of  lumber  which  the 
plaintiffs  were  to  deliver  to  the  defendant  for  transporta- 
tion from  Island  Pond  to  points  in  Massachusetts ;  ancT  that 
the  usual  charges  made  to  all  shippers  for  such  freight  to 
such  designation  was  $38  per  car-load  ;  that  prior  to  April 
5,  1887,  (^he  day  on  which  the  interstate  commerce  act  took 
effect,)  the   plaintiffs   had   delivered    73   car-loads   for  trans- 
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portation  as  aforesaid,  and  after  that  date,  had  delivered  the 
remaining  97  car-loads,  all  of  which  the  defendant  had  car- 
ried to  its  destination  ;  that  the  defendant  has  paid  the  $6  re- 
bate to  the  plaintiffs  on  the  73  car-loads,  and  this  suit  is 
brought  to  recover  such  rebate  on  the  97  car-loads.  The 
plaintiffs  have  in  all  respects  fully  performed  their  contract, 
and  the  sole  question  is,  can  they  recover  the  rebate  on  the 
lumber  delivered  for  transportation  according  to  the  con- 
tract, after  said  April  sih  ?  It  was  suggested  in  argument  that 
it  did  not  affirmatively  appear  but  that  the  $6  rebate  was  allow- 
ed to  all  other  patrons  or  tne  defendant  shipping  lumber  to  the 
same  points,  and  so  no  discrimination  was  made  in  the  con- 
tract in  the  plaintiffs*  favor.  But  this  is  not  the  fair  con- 
struction  of  the^agreed  facts,  and  the  counsel  on  both  sides 
have  argued  the  case  upon  the  theory  that  this  rebate  was 
a  favor  and  advantage  given  the  plaintiffs,  and  not  enjoyed 
by  other  patrons. 

Many  sound  reasons  might  be  urged  in  support  of  the  pro- 
position that  congress,  upon  those  principles  of  justice  and 
equity  which  underlie  all  law,  cannot  pass  a  law 
which    will   destroy   or   impair   the  obligation  of  Bi»iit»fc#«. 
existing  contracts,  except  in  bankruptcy  and  other  ^''!*"*®|*"" 
instances  specially  enumerated  in  the  constitution.  Jj^ofcwT* 
The   federal   constitution   expressly  prohibits  the  trMt. 
passage   of   such   laws   by  the  states,  but  is  silent 
respecting   the   power  of  congress  so  to  do.     But,  whatever 
may   be   said   upon   that   question,  it  is  not  involved  in  this 
case. 

The  agreed  case  is  that,  "  unless  the  plaintiffs'  right   to  re- 
cover is  barred  "  by  the  interstate   commerce   act,  the  plain- 
tiffs are  to  recover.     This  right  of  recovery  is  not 
barred  if  congress,  in  the  passage  of  the  interstate  «■•■*'■«*  '♦■■ 
act,  exceeded  its  power.     It  exceeded  its  power  if  J^Jm***" 
it  impaired  the  obligation  of  an  existing  contract. 
This  is  the  syllogism  that  the  argument  upon  this  branch    of 
the  case  is  reduced  to.     The  obligation  of   a  contract  in  law 
is   that   element   of  duty   or   promise  which  a  party  can  be 
compelled  to  perform.     If  performance  cannot  be  compelled, 
there  is  no  legal  obligation  in  the  contract.     The  contract  in 
question,  as  it  stood  when  made   and   down  to  April  5,  1887, 
is   to   be   tested    by   the  principles  of  the  common  law.     At 
common  law,  common  carriers  were  held  to  be  persons  who 
exercised  their  calling  for  the  public  good,  upon  equal  terms, 
and  with  the  same  facilities,  to  all  their  customers.  They  could 
not  lawfully  exercise  their  calling  by  granting  advantages  to 
one   customer  which    they  denied  to  another,  but  were  held 
to  the  duty  of   serving. all  alike.     Their  calling  is  one  public 
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in  its  nature,  and  the  common  law  exacted  of  them  a  strict 
impartiality  in  their  dealings  with  the  public.  If  the  plain- 
tiffs  could  transport  their  lumber  to  market  for  $6  per  car- 
load less  than  their  neighbors,  they  would  very  soon  have  a 
monopoly  of  the  business.  Many  cases  might  be  cited  to 
show  that,  at  common  law,  all  such  special  terms  and  favor, 
itism  are  illegal.  Messenger  v.  Pennsylvania  R.  Co.,  36  N. 
J.  Law,  407,  is  a  representative  case,  in  which  Beaslev,  C. 
J.,  states  the  doctrine  of  the  common  law  with  great  clear- 
ness and  force.  See,  also,  Audenried  v.  Philadelphia  &  R. 
R.  Co.,  68  Pa.  St.  370 ;  McDuflee  v.  Portland  &  R.  R.  Co. 
52  N.  H.  430;  New  England  Express  Co.  z/.  Maine  Central 
R.  Co..  57  Me.  188;  Pierce,  R.  R.  498. 

This  contract,  then,  at  the  common  law,  had  no  legal  bind- 
ing force,  so  long  as  it  was  executory, — no  obligation  which 
could  be  enforced,  and  therefore  no  obligation  which  the  in- 
terstate commerce  act  could  either  impair  or  destroy.  The 
interstate  act,  therefore,  did  not,  in  its  operation  upon  this 
contract,  disturb  any  vested  rights,  because  no  legal  rights 
were  vested  when  the  contract  was  made.  So  long  as  the 
parties  to  the  contract  executed  it,  each  was  safe  from  any 
liability  to  the  other  by  reason  of  such  performance.  In 
such  cases  the  law  leaves  the  parties  just  where  they  leave 
themselves. 

In  this  case  it  is  to  be  noted  that  the  contract  called  for  a 
transportation  of  the  lumber  through  three  states.  Such 
carriage,  therefore,  is  commerce  between  the 
NoTMted  states,  within  the  meaning  of  article  i,  §  8,  of  the 
urbed!*'"  federal  constitution.  Such  commerce  is  solely 
regulated  by  congress,  and,  when  parties  make 
contracts  to  engage  in  interstate  commerce,  they  are  held  to 
do  so  upon  the  basis  and  with  the  understanding  that 
changes  in  the  law  applicable  to  their  contracts  may  be 
made.  There  can,  in  the  nature  of  things,  be  no  vested  right 
in  an  existing  law  which  precludes  its  change  or  repeal,  nor 
vested  right  in  the  omission  to  legislate  upon  a  particular 
subject  which  exempts  a  contract  from  the  effect  of  subse- 
quent legislation  upon  its  subject-matter  by  competent  legis- 
lative authority.  Cooley,  Const.  Lim.  284,574 ;  Thorpe  z\ 
Rutland  &  B.  R.  Co.,  27  Vt.  140;  Odgen  ?'.  Saunders,  12 
Wheat.  (U.  SX  214;  State  v.  Holmes,  38  N.  H.  225.  The 
power  to  regulate  commerce  between  the  states  is  one  given 
expressly  in  the  constitution  to  congress.  The  interstate  act 
was  called  into  being  by  reason  of  the  making  of  contracts 
like  the  one  at  bar.  Unjust  discrimination  was  one  of  the 
chief  evils  in  transportation  which  congress  attempted  to 
end  by  this  act,  and  we  see  no  reason  why  the  act  could  not 
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as  properly  put  an  end  to  a  contract  already  working  the 
mischief  as  to  prohibit  the  making  of  one  in  the  future.  The 
case,  then,  comes  to  this.  The  plaintiffs  seek  to  enforce  a 
contract  which  is  prohibited  b}^  law.  The  doctrine  is  ele- 
mentary that,  whenever  the  plaintiff  is  compelled,  in  order 
to  make  out  his  case,  to  show  the  illegal  contract,  he  cannot 
recover.  Here  the  rebate  of  $6  is  the  illegal  feature  of  this 
contract.  This  rebate  is  the  precise  thing  sued  for.  The 
plaintiffs  are  compelled  to  prove  that  the  defendant  made  an 
illegal  promise  to  pay  as  the  gist  of  their  right  to  recover. 
Such  promise  is  not  enforceable.  Judgment  for. defendant 
afiirmed. 

Effect  of  Interstate  Commerce  Act  on  Pre-existing  Contracts. — A  shipper 
cannot  recover  rebates  stipulated  for  in  a  contract,  in  violation  of  the  sec- 
ond section  of  the  interstate  commerce  act,  although  such  contract  was 
entered  into  prior  to  the  passage  of  such  act.  Bullard  v.  Northern  Pac. 
R.  Co.,  lo  Mont.  i68,  45  Am.  &  Eng.  R.  Cas.  234.  The  fact  that  the  stat- 
ute renders  such  pre-existing  contracts  illegal,  does  not  make  it  an  uncon- 
stitutional enactm^t.  Kentucky  &  Indiana  Bridge  Co.  v.  Louisville  & 
N.  R;  Co.  (I.  C.  C),  34  Am.  &  Eng.  R.  Cas.  630. 

Illegal  Discrimination  by  Payment  of  Rebates. — The  payment  by  a  common 
carrier,  secretly  of  a  rebate  to  certain  shippers,  constitutes  an  unjust  discri- 
mination against  others  shipping  the  same  class  of  goods,  under  the  sair.c 
conditions,  at  the  regular  rate,  and  is  illegal  at  common  law.  Cook  v, 
Chicago  R.  I.  &  P.  R.  Co.,  81  Iowa  551,  45  Am.  &  Eng.  R.  Cas.  291  , 
Cleveland  C.  C.  &  ^  R.  Co.  t^.  Closser,  126  Ind.  348,45  Am.  &  Eng.  R.  Cas. 
275 ;  Baylis  v.  Kansas  Pac.  R.  Co.  (Colo.),  40  Am.  &  Eng.  R.  Cas.  42,  and 
cases  cited  in  note,  55;  Root  z'.  Long  Island  R.  Co.,  (N.  Y.),  40  Am.  & 
Eng.  R.  Cas.  55  ;  Indianapolis  D.  &  S.  R.  Co.  v.  Erwin,  (111.),  27  Am.  & 
Eng.  R.  Cas.  8. 

Agreement  for  Rebate — Parol  Evidence  to  Vary  Terms  of  Bill  of  Lading. — 
In  Louisville  &  Nashville  R.  Co.  v.  Fulgham,  91  Ala.  555,  it  was  held  that 
a  bill  of  lading,  when  executed  and  delivered,  becomes  the  sole  expositor 
of  the  terms  of  the  contract  between  the  parties,  and  its  terms  cannot  be 
varied  by  proof  of  a  verbal  agreement  to  allow  or  refund  a  rebate  ;  but  a 
modification  of  this  principle  gives  effect  to  a  general  order  published  and 
posted  by  the  carrier,  allowing  reduced  rates  for  certain  classes  of  freight 
to  be  used  for  particular  purposes,  directing  the  regular  rates  to  be  lirst 
paid,  and  promising  to  refund  the  overcharge  on  application. 

Special  Rates  in  Aid  of  Industrial  Enterprises — Agreement  to  Allow  Rebate 
to  Miller. — The  Alabama  statute  allows  railroad  companies  to  give  spe- 
cial reduced  rates  to  any  person  or  corporation  "  to  aid  in  the  develop- 
ment of  any  industrial  enterprise  in  this  state  "  (Code,  §  1161);  and  a  rail- 
road company,  in  the  exercise  of  this  power,  having  published  and  posted 
notice  of  special  rates  for  the  transportation  of  coal  "  used  exclusively  for 
manufacturing  purposes.*'  a  miller  engaged  in  the  business  of  making  meal 
out  of  corn  is  entitled  to  claim  the  reduced  rate  on  the  coal  used  by  hirji. 
Louisville  &  Nashville  R.  Co.  ?/.  Fulgham.  91  Ala.  555. 

Discrimination  in  Lumber  Rates—Like  Quantities  and  Kind. — Two  car- 
loads of  lumber  need  not  be  exactly  of  the  same  weight  or  dimensions,  in 
order  to  make  a  charge  of  one  rate  per  100  pounds  to  the  shipper  of  one, 
and  another  rate  to  the  shipper  of  the  other  an  unjust  discrimination  un- 
der the  Texas  statute,  it  bemg  necessary  only  that  the  quantities  shall  be 
"like."     And  the  fact  that  the  boards  of  one  shipper  are  beveled  on  one 
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edge  and  are  prepared  for  being  put  together  as  troughs,  and  are  denoim- 
nated  "  knock-down  troughs,"  does  not  justify  a  railroad  company  in^giv- 
ing  one  shipper  a  freight  rate  less  than  that  charged  another  shipper  of 
ordinary  lumber.  New  York,  T.  &  M.  R.  Co.  v.  Gallaher  (Tex.  Feb.  24, 
*^0»  15  S.  W.  Rep.  694. 


Osborne 

V. 

Chicago  &  Northwestern  R.  Co. 

(United  States  Circuit  Court,  S.  D.  lowa^  C.  D,^  November  p,  i8gi ; 

48  Fed.  Rep.  4g.) 

Interstate  Commerce  Act — Construction  of  Long  and  Short  Haul  Provition. 
—  In  an  action  by  a  shipper  of  grain  against  a  railroad  company,  to  recover 
damages  for  an  alleged  violation  of  the  fourth  section  of  the  interstate 
commerce  act,  which  provides  that  a  common  carrier  shall  not  charge  a 
greater  compensation  for  the  transportation  of  a  like  kind  of .  property, 
under  substantially  like  circumstances,  for  a  shorter  than  a  longer  distance 
over  the  same  line,  in  the  same  direction,  the  shorter  be  included  in  the 
longer  distance,  the  court  charges  the  Jury  as  follows : 

(I.)  That  the  defendant  cannot  justify  itself  on  the  ground  that  the  rate 
complained  of  is  fixed  by  a  joint  tariff  agreement  with  other  roads. 

(2.)  That  the  fact  that  the  rate  complained  of  results  from  the  select4aii 
of  different  points  on  the  line  as  a  basis  for  competing  rates,  so  as  to 
charge  one  rate  over  one  part  of  the  road  and  a  different  rate  over  another 
part,  is  no  defense. 

(3.)  That  the  defendant  cannot  flaim  that  it  was  justified  in  making  the 
greater  charge  for  the  shorter  haul,  by  reason  of  the  existence  of  a  secret 
cut  rate  among  competing  roads,  since  the  power  of  determining  whether 
a  railroad  company  is  relieved  from  the  operation  of  the  fourth  section  of 
the  interstate  commerce  act,  lies  solely  with  the  interstate  commerce  com- 
mission. 

(4.)  That  whether  the  circumstances  and  conditions  under  which  Che 
charge  was  made  were  "substantially  similar,"  is  a  question  for  the  jury. 

(5.)  That  the  measure  of  damages  is  the  excess  of  the  rate  charged  for 
the  shorter  haul,  over  that  charged  for  the  longer  haul,  multiplied  by  the 
number  of  hundred  pounds  shipped  by  the  plaintiff. 

(6.)  That  although  the  defendant  has  shared  the  illegal  charge  with 
another  road  under  a  joint  tariff  agreement,  it  is  liable  for  the  full  amount 
of  the  damages. 

(7.)  That  It  is  within  the  province  of  the  jury  to  award  interest  or  not. 

At  law.     Action  for  damages  for  violation  of  the  longaad 
short  haul  clause  of  the  interstate  commerce  law. 
C.  C,  &  C,  L.  Nourse,  for  plaintiff. 
W.  C.  Goudy  and  Hubbard  &  Dawley^  for  defendant. 

Shiras,  J.  {charging  jury  orally) — The  issues  presented  ia 
the  case  on  trial  before  you  arise  under  the  provisions  of  the 
act  of   congress  passed   February  4,  1887,  and  commonly 
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known  as  the  **  interstate  commerce  law."  As  you  know, 
the  congress  of  th«  United  States,for  the  purpose 
of  regulating  the  business  carried  on  by  the  com-  ^^^^JJ*^^^ 
mon  carriers  of  persons  and  property  by  means  of  ,et. 
railways,  or  by  a  combination  of  railways  and  water 
travel,  has  passed  this  act,  which  regulates,  in  certain  par- 
ticulars, the  carrying  on  of  the  passenger  and  freight  busi- 
ness that  exists  between  the  different  states  and  territories  of 
the  United  States.  The  law,  by  its  provisions,  applies  to 
interstate  commerce ;  that  is,  commerce  that  is  carried  on 
between  the  states  and  territories  of  the  United  States.  Sec- 
tion 2  of  this  act  in  substance  prohibits  the  charging  or  col- 
lecting from  any  person  or  persons  a  greater  or  a  less  com- 
pensation for  services  rendered  in  the  transportation  of  pas- 
sengers orproperty  than  is  charged  or  collected  from  others 
for  the  transportation  of  similar  property  under  substantially 
similar  circumstances.  Section  3  of  this  act  makes  it  unlaw- 
ful for  any  common  carrier  to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  to  any  person,  com- 
pany, firm,  corporation,  or  locality  over  others,  or  to  any  par- 
ticular description  of  traffic.  Section  4  of  this  act  in  sub- 
stance makes  it  unlawful  for  any  common  carrier  to  charge 
or  receive  any  greater  compensation  in  the  aggregate  for  the 
transportation  of  a  like  kind  of  property,  under  substantially 
similar  circumstances,  for  a  shorter  than  for  a  longer  distance 
over  the  same  line,  in  the  same  direction,  the  shorter  being 
included  in  the  longer  distance,  it  being  provided,  however, 
that,  upon  application  to  the  commission  appointed  under 
the  provisions  of  this  act,  such  commission  may  authorize 
the  carrier  to  charge  less  for  the  longer  than  for  the  shorter 
distance,  and  in  this  wav  relieve  the  carrier  from  the  opera- 
tion of  the  provisions  01  section  4  of  this  act. 

In  the  case  now  under  consideration  the  plaintiff  claims 
that  the  defendant  company  violated   the  provisions  of  this 
act,  and  particularly  the  fourth  section  thereof,  in 
that  the  company  required  him  to   pay  a   larger  w«i"ttrii 
sum  for  the  transportation  of  certain  grain,  to  wit,  ^Hj^J^oateB- 
corn  and  oats,  from  the  town  of  Scran  ton,  a  station  tionr 
on  the  defendant's  line  of  railway  in  the  state  of 
Iowa,  to  the  city  of  Chicago,  111.,  than  the  company  was  then 
charging  for  shipping  the  same  kind  of  grain  from  Blair  and 
other  points  in  the  state   of  Nebraska  to  Chicago,  the  latter 
being  the  longer  distance.     In  the  schedule  attached  to  the 
petition  the  date  of  each   shipment  made  by  the  plaintiff  is 
set  forth,  with  the  number  of  pounds   shipped  and  the  rate 
charged,  to  y»rit,  eighteen  cents  per  hundred  pounds,  and  the 
answer  admits  the  statements  thus  made  to  be  correct.     On 
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behalf  of  the  plaintiff,  it  is  claimed  that  the  rate  thus  charged 
him  was  greater  than  that  in  force  oVerthelineof  defendant's 
road  upon  shipments  made  from  Blair  and  other  Nebraska 
points,  and  plaintiff  has  introduced  evidence  tending  to  show 
the  rates  charged  from  Blair  and  other  points  in  Nebraska, 
and  the  excess  thereof  over  the  rates  charged  to  plaintiff  for 
shipment  of  the  like  kind  of  grain  from  Scranton  to  Chicago. 
On  behalf  of  defendant,  it  is  denied  that  the  rates  charged 
for  the  transportation  of  grain  from  the  points  named  in  Ne- 
braska in  fact  exceeded  that  charged  to  plaintiff  upon  the 
shipments  from  Scranton,  and  defendant  has  introduced  evi- 
dence tending  to  show  the  rates  in  force  at  the  different 
times  included  in  the  controversy,  and  further  claims  that 
the  rates  in  force  from  Blair  and  other  points  in  Nebraska 
were  the  result  of  a  joint  tariff  adopted  by  the- Fremont, 
Elkhorn&  Missouri  Valley  Railway  Company  and  the  Sioux 
City  and  Pacific  Railway  Company,  and  the^  defendant  rail- 
way company,  and  further  pleads  that  the  circumstances  in 
existence  in  {Nebraska  were  dissimilar  from  those  existing  in 
Iowa  at  the  time  the  shipments  in  question  were  made,  be- 
cause there  existed  upon  certain  lines  of  railway  running  to  St. 
Louis,  Mo.,  and  Beardstown,  111.,  and  thence  connecting  with 
lines  reaching  the  eastern  seaboard,  a  secret  cut  rate  upon  grain 
shipments,  which  resulted  in  diverting  from  the  defendant's 
line,  running  through  Iowa  to  Chicago,  a  large  part  of  the 
business  which  properly  belonged  to  it,  the  same  being  sent 
from  the  points  in  Nebraska  over  the  southern  lines,  and 
that  it  was  to  meet  the  competition  thus  created  that  the  so- 
called  Nebraska  tariff  was  put  in  force. 

So  far  as  the  matter  of  the  rates  from  Blair  and  other  points 
in  Nebraska  to  Chicago  being  established   by  means  of  joint 

tariff  arrangements  between  the  defendant  com- 
rRt'iio'*'  pany  and  its  connecting  lines  extending  into  Ne- 
4ereBse.  braska,  that  will  not  defeat  the  plaintiff's  right  of 

recovery,  if  the  facts  show  that  the  defendant  com- 
pany was  charging  a  greater  sum  for  the  like  service  at  the 
same  time  and  under  the  like  circumstances,  for  a  shorter  than 
a  longer  haul  in  the  same  direction,  over  the  same  line  on 
which  it  was  carrying  the  grain  shipped  from  Nebraska, 
under  the  rates  fixed  by  the  joint  tariff.  What  I  mean  to  say 
is,  that  if,  from  the  evidence  in  this  case  and  the  instructions 
which  shall  be  further  given  you  by  the  court  you  shall  find 
that  the  Chicago  &  Northwestern  Railwa\'  Company  had, 
by  the  entering  into  a  joint  tariff  with  the  Fremont,  Elkhorn 
&  Missouri  Valley  Railroad  Company  and  the  Sioux  City  & 
Pacific  Railroad  Company,  aided  to  put  in  operation  tariff 
rates,  whereby  corn  and  bats  could  be  shipped  from  Blair 
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and  other  points  in  Nebraska,  under  the  like  circumstances 
and  conditions  as  the  corn  and  oats  shipped  from  points  in 
Iowa,  through  Iowa,  to  the  city  of  Chicago,  and  that  by  the 
doing  thereof  a  larger  sum  was  charged  Tor  a  shorter  haul 
than  for  a  longer  haul  over  the  same  line  in  the  same  direc- 
tion, then  the  Chicago  &  Northwestern  Railway  Company, 
by  joining,  in  that  tariff,  and  by  aiding  in  putting  it  in  operation 
has  rendered  itself  liable  to  be  called  to  account  by  anv  one 
who  has  suffered  damage  by  reason  of  the  Chicago  &  North- 
western Railway  Company^s  charging  that  person  a  larger 
sum  for  the  shorter  than  for  the  longer  haul ;  in  other  words, 
companies  cannot  escape  the  duty  and  obligation  that  is 
placed  upon  them  by  the  provisions  of  the  interstate  com- 
merce law  by  entering  into  joint  tariffs.  Railroads  have  the 
right  to  enter  into  these  joint  tariff  arrangements.  The  busi- 
ness of  the  country  could  not  be  carried  on,  probably,  at 
least,  not  with  any  success,  unless  it  was  done,  and  they  fiave 
a  perfect  right  to  do  it ;  but  when  they  do  do  it,  the  duty  and 
obligation  is  on  them  to  observe  the  provisions  of  the  interstate 
commerce  law  in  making  and  putting  into  operation  these 
joint  rates.  It  is  just  as  much  a  violation  of  the  law  to  charge 
a  larger  sum  for  a  shorter  than  for  a  longer  haul,  under  sub- 
stantially similar  circumstances,  if  it  is  done  by  the  operation 
of  a  joint  tariff,  as  it  would  be  if  it  was  done  by  the  operation 
of  a  single  tariff  by  a  single  road. 

Again,  it  appears  in  evidence   that,   in   making   out   the 
various  tariffs  or  schedules  of  rates  which  have  been  put  in 
operation  from  time  to  time,  different  points  upon 
the  defendant  road  have  been  taken,  as  I  understand  s*"""®"  or 
the  testimony  of  the  witnesses,  as  the  basis  used  in  J!'!*!**  _ 
establishing   the  rates.     By    way   of    illustration :  pntinv  rates. 
They   will  figure  from  a  certain  point,  like  East 
Clinton,  on  the  Mississippi.     They  will  take  that  as  a  basis, 
or  they  will  take  Chicago  as  a  basis,  for  figuring  on.     They 
may  take  Turner  Junction  as  a  basis  for  figuring  on,  or  the^ 
may  take  Rochelle  as  a  basis  for  figuring  on.     Now,  that  is 
a  matter  for  the  railway  companies  to  decide  for  themselves, 
for  their  convenience  in  making  out  the  different  schedules 
of  rates.     But,  whatever  basis  or  whatever  point  they  may 
take  as  a  basis  for  establishing  rates,  the  duty  and  obligation 
is  upon  them  that  they  shaU  not,  by  this  means,  evade  the 
provisions  of  the  law.     They  cannot,  by  shipping  to  some 
point  arbitrarily  fixed  by  themselves,  by  naming  the  points 
where  they  shall  cause  their  cars  to  be  billed  to,  make  a  re- 
duction by  charging  a  rate  to  that  point,  and  from  there  an- 
otherrate  to  another  point, — they  caanot  in  that  way  escape 
the  consequences  of  the  result  of  that  arrangement,  if  it  puts 
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an  undue  burden  upon  any  shipper.  By  way  of  illustra- 
tion :  Here  is  the  Chicago  &  Northwestern  Kailwa}-,  that 
runs  from  Missouri  Valley,  through  to  Chicago,  and  through 
Turner  Junction  and  Rochelle,  we  will  assume.  Now,  then, 
if  the  Chicago  &  Northwestern  Railway  Company,  in  mak- 
ing  out  its  tariffs,  takes  Turner  Junction,  or  Rochelle,  or  any 
other  point  on  the  way  to  Chicago,  as  a  point  to  figure 
from,  it  may  do  that ;  but  it  cannot,  by  doing  that,  justify  it- 
self in  charging  shippers  in  Iowa  a  greater  sura  for  talcing 
produce  through  to  Chicago  than  it  charges  other  parties 
shipping  from  Nebraska  ;  that  is  to  say,  the  duty  and  obliga- 
tion, as  I  have  already  said  to  you,  is  on  them  not  to  make 
any  unjust  discrimination,  or  give  any  undue  preference,  to 
shipments  made  from  special  points  or  localities,  or  any  un- 
due preference  to  the  shipments  of  one  individual  over  an- 
other, nor  of  one  kind  of  business  over  another.  The  gen- 
eral theory  of  the  interstate  commerce  law  is  that,  as  near  as 
it  can  be  done,  all  localities  and  all  individuals  substantially 
similarly  situated,  shipping  freight  over  the  same  line  of  roacl 
in  the  same  direction,  under  substantially  similar  circum- 
stances, shall  have  the  same  or  properly  proportioned  rates ; 
in  other  words,  there  must  be  no  undue  preference  given  to 
dhe  individual  over  another,  or  one  locality  over  another.  It 
is  just  as  much  a  violation  of  the  law  to  do  that  by  any 
method  of  adopting  different  points,  and  billing  cars  to  one 
point,  and  then  to  another  point,  on  the  line,  as  it  would  be 
a  violation  of  the  law  to  simply  .charge  a  greater  sum  for  a 
less  service  of  hauling  from  one  point  to  another. 

The  plaintiff  sets  forth  his  cause  of  action  in  two  counts  in 
the   petition.     In   both   counts   he   charges  that  on  certain 

dates  that  are  named  in  the  accounts  that  are  at- 
iM^Md^  tached  to  the  petition  he  ^forwarded  certain  grain 
short hanii.  (com  and  oats)  from  Scranton,  a  station  upon  the 
Rffeetof  line  of  the  Chicago  &  Northwestern  Railway, 
t^rncnt       through  to  Chicago,  and  that  he  was  charged  at 

that  time  a  rate  greater  than  the  rate  which  the 
railway  company  was  giving  to  its  patrons  or  to  others  at 
Blair  and  others  in  Nebraska,  a  point  which  is  at  a  distance 
greater  than  is  Scranton  from  tne  terminal  point,  Chicago. 
Now,  as  I  understand  it,  the  question  that  you  have  to  de- 
termine, under  the  evidence  in  the  case,  is  whether  that 
statement  is  true.  Is  it  true  that,  upon  any  one  or  more  of 
the  shipments  that  are  set  forth  in  the  schedule  annexed  to 
the  petition,  the  plaintiff  was  required  to  pay  a  greater  sum 
than  was  being  charged  at  that  time  by  the  defendant,  the 
Chicago  &  Northwestern  Railway  Company,  for  performing 
the  like  service  for  the  transportation  of  other  grain  of  th^ 
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same  kind  (corn  and  oats)  from  points  in  Nebraska,  over  the 
same  line,  in  the  same  direction,  passing  through  Scranton 
to  the  cily  of  Chicago?  Evidence  has  been  introduced  in 
the  case  upon  which  the  court  has  been  asked  to  submit  to 
the  jury  for  your  determination,  as  a  matter  of  fact,  whether 
the  defendant  railway  company  was  not  justified  in  makin^^ 
the  reduction  of  rates,  by  reasorf  of  the  fact  that  it  appeared, 
as  it  is  claimed  under  the  evidence,  that  there  had  been 
what  was  called  a  ** secret  cut  rate**  put  in  operation  in 
Nebraska,  which  affected  the  business  upon  the  line  of  the 
Fremont,  Elkhorn  &  Missouri  Valley  and  the  Chicago  & 
Northwestern  Railways;  the  result  of  this  better  rate  being 
to  cause  quite. a  large  portion  of  the  business  that  would 
natyrally  be  tributary  to  the  Chicago  and  Northwestern  line 
to  go  south,  by  way  of  St.  Louis  and  Beardstown,  and  in 
that  way,  through  St.  Louis  and  these  southern  points,  to 
the  eastern  seaboard.  Under  the  ruling  of  the  court  upon 
the  question  of  law,  although  a  rate  of  that  kind  may  have 
existed,  it  is  the  view  of  the  court  that  that  question  cannot 
be  determined  by  this  court  and  jury.  The  consideration  of 
questions  of  that  kind — of  the  right  of  the  railway  company 
to  be  excused  from  the  duty  and  obligation  that  is  placed 
upon  it  by  the  fourth*  section  of  the  interstate  commerce 
law — is,  bv  the  express  terms  of  the  law  itself,  conferred 
upon  the  mterstate  commerce  commission.  As  you  know, 
there  is  a  body  of  commissioners  provided  for  by  this  inter- 
state commerce  act,,  and  the  fourth  section  of, this  act,  by 
its  express  terms,  in  a  proviso  that  is  therein  contaijied, 
places,  upon  the  commission  the  duty,  and  gives  them  the 
authority,  to  investigate  and  determine  whether  there  are 
such  facts  and  circumstances  Surrounding  a  railroad  at  a 
given  time  as  would  justify  the  commission  in  authorizing  the 
railway  company  to  charge  a  greater  sum  for  a  shorter  than 
for  a  longer  haul  over  the  same  line,  in  the  same  direction, 
under  otherwise  substantially  similar  circumstances.  In  the 
view  that  the  court  takes  of  it,  this  court  and  jury  cannot  de- 
termine that  question,  which,  by  the  law,  the  commission 
are  authorized  to  determine.  Whether  the  railway  com- 
pany  was  justified  by  a  cut  rate,  making  what  was  called  in 
argument  "  illegitimate  competition,"  and  circumstances  of 
that  kind  which  grow  out  ot  the  handling  and  management 
of  the  railroad  business  of  the  country  by  other  competing 
lines  and  its  effect  upon  the  business- of  the  defendant  company, 
in  the  judgment  of  the  court,  is  a  question  that  cannot  be  sub- 
mitted to  you.  Questions  of  that  kind  are  for  the  judgment 
and  determination  of  the  board  of  commissioners  appointed 
under  this  act,  and  the  courts  and  juries,  when  they  are  called 
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to  act  upon  particular  cases  arising  under  this  act,  where  it 
is  claimed  that  the  law  has  been  violated,  are  only  author- 
ized to  determine  the  question  whether,  in  the  service  ren- 
dered, the  character  of  the  property,  its  conveyance,  and 
other  facts  which  inhere  in  the  carrying  of  the  freight  upon 
the  particular  line  which  is  charged  with  the  wrong-doing, 
there  existed  dissimilar  circumstances  and  conditions,  reliev- 
ing the  company  from  the  charge  of  collecting  a  larger  rale 
for  the  shorter  haul  over  the  same  line,  in  the  same  direc- 
tion, and  under  otherwise  substantiallv  similar  circumstances 
and  conditions.  Now,  then,  if  the  railway  company  had 
been  authorized  by  the  commission  to  do  that,  then  they 
could  plead  and  prove  that  fact,  and  it  would  then  be  the 
duty  of  the  court  to  instruct  the  jury  that  that  would  justify 
the  railway  company  in  making  the  larger  rate  for  the  shorter 
distance ;  but  no  such  action  has  been  taken  by  the  inter- 
state commissicn.  They  have  not  been  called  upon  to  act, 
and  they  have  not  authorized  the  railway  company  to 
charge  a  greater  sum  for  the  shorter  than  for  the  longer  dis- 
tance. 

Under  the  circumstances  I  have  detailed  before  you,  as  I 
view  it,  this  court  and  jury  cannot  authorize  the  railway  com- 
*  pany  to  make  such  charge, .or  justify  it  after  it  has 

Court  and  been  done.  There  is  no  evidence  in  this  case  that 
iutiio7i«r*  ^^^  railway  commission* has  ever  passed  upon  the 
9r«ater  qucstiott,  or  authorized  the  railway  company  to 

eharvefor  charge  a  greater  sum  for  the  shorter  than  for  the 
•thorter  lougcr  distance;   therefore,   the   question    comes 

*'  *  •  down  to  this ;     Does  the  evidence  satisfy  you  that 

at  the  time  when  the  Chicago  &  Northwestern  Railway 
Company  transported  the  oats  and  corn  set  forth  in  the 
schedules  attaches  to  the  petition  from  Scranton,  Iowa,  to 
Chicago,  111.,  it  had  in  force  and  operation  a  tariff  rate 
whereby  it  did,  either  by  itself,  or  in  conjunction  with  the 
other  roads  that  have  been  named  in  your  hearing,  trans- 
port the  like  prodiice  (corn  and  oats)  from  points  in  Ne- 
braska over  the  same  line,  the  Chicago  &  Northwestern 
Railway  in  the  same  direction,  to  Chicago,  111.,  at  a  rate  less 
than  it  was  charging  for  the  like  services  to  the  plaintiff  ? 
Now,  if  it  did  do  that, — if  there  was  any  reason  sufncient  to 
influence  the  Chicago  &  Northwestern  .to  put  a  lower 
rate  in  operation  in  Nebraska, — it  had  a  right  to  do  it, 
and  had  a  right  to  fix  this  rate  in  competition  with  any  se- 
cret rate  to  which  it  might  be  subjected  in  Nebraska,  either 
directly  or  indirectly,  tnrough  the  operations  of  the  compe- 
tition that  was  brought  to  bear  upon  the  roads  connecting 
with  the  defendant  line,  the   Fremont,  Elkhorn  &   Missouri 
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Valley  and  the  Sioux  City  &  Pacific ;  but  if,  by  reason  of 
tliat  competition,  or  for  any  other  reason,  the  Chicago  & 
Northwestern  Company  did  enter  into  a  joint  arrangement 
with  these  companies,  in  which  it  fixed  this  lower  rate,  then, 
under  the  law,  it  was  charged  with  the  duty  of  not  charging 
a  greater  sum  to  Iowa  shippers  for  the  shipping  of  the  like 
produce — the  like  grain — over  its  line  of  road  to  Chicago, 
under  substantially  similar  circumstances  and  conditions,  be- 
cause that  was  the  shorter  distance.  And  if  it  were  in  fact 
proven  that  it  did  charge  a  greater  sum  to  Iowa  shippers  on 
the  like  produce,  and  for  the  like  service,  it  would  establish 
a  violation  of  the  fourth  clause  ot  the  interstate  commerce 
law,  because  it  would  be  charging  a  greater  sum  for  hauling 
a  shorter,  than  for  hauling  a  longer  distance,  under  substan- 
tially  similar  circumstances. 

Now,  then,  gentlemen,  it  is  for  you  to  determine,  under  the 
evidence  in  this  case,  whether  or  no  the  produce  that  was 
forwarded  by  the  plaintiff  from  Scranton  was  of 
the  same  kind  that  defendant  forwarded  under  its  s*""*'  «*'- 
tariff  from  Blair,  Neb.  The  court  can  take  judic-  ^J^J^J!" 
ial  notice  of  distances,  and  instruct  you  that  the  ttoat. 
distance  is  greater  from  Blair,  Neb.,  to  Illinois 
than  from  Scranton,  Iowa,  to  Illinois,  and  it  is  for  you  to  de- 
termine, if  there  is  any  dispute  in  the  evidence,  whether  the 
Nebraska  grain  passed  over  the  same  line  (the  Chicago  & 
Northwestern)  that  the  freight  did  in  going  from  Scranton, 
Iowa,  to  Chicago,  111.  Is  there  anything,  then,  in  the  evi- 
dence, as  it  is  submitted  to  you,  that  would  justify  you  in 
finding  that  there  was  any  dissimilarity  in  the  circumstances 
and  conditions  under  which  the  defendant  railway  company 
forwarded  the  freight  of  the  plaintiff  from  Scranton,  Iowa, 
and  under  which  it  forwarded  the  produce  (corn  and  oats), 
coming  within  this  schedule  or  tariff  of  rates  when  it  received 
the  same  from  these  connecting  lines  in  Nebraska  ?  As  I 
have  already  said  to  you,  the  law,  under  this  fourth  section 
of  the  statute,  requires  that  for  similar  services,  rendered  un- 
der similar  circumstances,  it  shall  not  charge  a  greater  sum 
for  a  shorter  than  for  a  longer  haul  over  the  same  line,  and 
in  the  same  direction.  Has  the  plaintiff,  upon  whom  is  the 
burden  of  proof,  satisfied  you,  by  a  fair  preponderance  of  the 
■  evidence,  that  as  to  any  one  or  more  of  these  shipments  that 
are  set  forth  in  the  petition  the  defendant  conipany  did  in 
fact  charge  a  greater  sum  for  hauling  from  ocranton  the 
oats  and  produce  of  plaintiff  than  it  charged  for  the  like  ser- 
vices from  Blair,  Neb.,  at  the  same  time?  If  so,  and  if  there 
is  nothing  in  the  evidence  of  the  circumstances  surrounding 
the  transportation   of  this  grain    over   the  line  of   the  de- 
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fendant's  road  that  would  justify  defendant  in  making  a 
larger  rate  from  Scranton  than  from  Nebraska  points,  then 
the  company  has  charged  a  greater  sum  for  making  a  shorter 
than  a  longer  haul  of  the  like  property,  under  like  circum- 
stances, and  in  so  doing  has  violated  the  interstate  commerce 
law. 

There  is  a  dispute  between  the  parties  as  to  the  rates  that 
were  charged  as  to  some  of  these  shipments.  That  is  a  mat- 
ter for  you  to  determine  under  the  evidence  ;  and 
Ditpouiasto  if  you  find  that,  in  fact,  the  Chicago  and  North- 
"erechTnred.  westem  Railway  Company  did  not  make  any  dis- 
crimination, and  was  not  charging  the  plaintiff  for 
conveying  his  property  from  Scranton  a  larger  rate  from 
Scranton,  Iowa,  to  Chicago,  than  it  charged  at  the  same  time 
from  Blair,  and  other  points  in  Nebraska,  to  Chicago,  then 
the  plaintiff  has  failed  to  make  out  his  case,  and  your  verdict 
must  be  for  the  defendant.  If,  on  the  other  hand,  you  find 
on  this  issue  for  the  plaintiff — in  other  words,  if  you  find  that 
the  Chicago  &  Northwestern  Railway  Company  did  charge 
more  for  the  transportation  from  Scranton  to  Chicago  than 
it  was  charging  at  the  sam^  time  for  the  transportation  of 
like  property,  under  like  circumstances,  from  Blair  and  other 
points  in  Nebraska — that  would  justify  you  in  finding  upon 
that  issue  for  the  plaintiff,  and  we  then  come  to  the  rule  of 
damages. 

The  rule  of  damages  under  both  counts  of  the  petition  is 
the  same  ;  First  ascertain  what  the  rate  was  that  was  fixed 
for  the  transportation  from  Blair,  and  other  points 
Jl!!!!!!!**'  Jn  Nebraska ;  that  is,  the  rate  per  hundred  pounds. 
Then  find  what  the  rate  was  that  was  intact  charg- 
ed per  hundred  pounds  to  the  plaintiff  for  forwarding  the  oats 
and  corn  from  Scranton  to  Chicago.  The  difference  be- 
tween these  two,  if  there  is  any,  is  the  damage  per  hundred 
pounds  that  was  caused  to  the  plaintiff.  Now,  the  schedules 
attached  to  the  petition  show  tne  number  of  hundred  pounds 
that  is  claimed  to  have  been  transported,  and  it  is  admitted 
in  the  answer  that  these  were  transported  as  shown,  so  there 
is  no  dispute  on  that  point.  Take  the  number  of  hundred 
pounds  that  you  find  were  transported,  and  take  the  differ- 
ence, if  any,  between  these  rates  per  hundred  pounds,  and, 
by  mere  multiplication  of  one  by  the  other,  you  will  find  the 
amount  of  damage.  It  may  be  required  that  you  make  this 
computation  more  than  once,  because  it  is  claimed  that  the 
difference  was  less  at  times  than  at  other  times,  and  that  is 
for  you  to  determine  under  the  evidence.  Take  the  num- 
ber of  hundred  pounds  of  theise  shipments,  as  they  are  set 
forth  in  the  schedules  attachedf  to  the  petition.     Ascertain 
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the  rates  fixed  by  the  tariff  that  you  find  defendant  at  that 
time  had  in  force  from  Nebraska.  Take  the  difference  be- 
tween that  and  the  rate  actually  charged  the  plaintiff,  if 
there  is  any,  and  the  difference  is  the  damage  per  hun- 
dred pounds  that  has  been  caused  the  plaintiff.  You  under- 
stand, gentlemen,  that  it  is  the  damage  to  the  plaintiff  that 
is  to  be  considered.  It  is  not  a  question  of  how  much  the 
defendant  railway  company  may  have  received.  When  joint 
rates  are  made,  tfie  shipper  has  nothing  to  do  with  that ;  he 
has  no  control  over  that.  His  privilege  is  to  deliver  his 
freight  that  is  to  be  transported  to  the  railway  company, 
and,  if  it  comes  under  the  operation  of  a  joint  rate,  it  is  not 
a  matter  of  any  moment,  as^  between  him  and  the  railway 
company  that  handles  his  freight,  what  particular  share  or 
portion  of  the  rate  that  is  actually  paid  on  the  shipment  any 
particular  railroad  received.  If  two  or  more  railway  com- 
panies, entering  into  a  joint  tariff  arrangement  shall  so 
carry  it  out  as  to  cause  a  damage  to  the  shipper — as,  by 
way  of  illustration,  charging  him  under  the  joint  tariff  three 
cents  or  five  cents  more  than  they  ought  to  have  charged 
him — it  is  not  a  question  in  which  the  shipper  is  interested, 
when  he  sues  to  recover,  to  know  what  particular  division 
may  have  been  made  of  the  five  cents  thus  illegally  charged. 
The  shipper  would  have  a  right  to  look  to  all  of  the  rail- 
ways, or  to  any  one  of  them,  which  had  aided  in  committing 
the  wrong,  by  receiving  from  him  a  larger  rate  than  he 
ought  to  have  been  charged.  If,  by  the  effect  of  a  joint  tariff  , 
of  rates  the  Chicago  &  Northwestern  Company  aiaed  in  put- 
ting in  operation,  the  plaintiff  was  charged  for  shipping  his 
grain  from  Scranton  five,  or  six,  or  one  cent  more  than  they 
ought  to  have  charged  him,  the  plaintiff  is  entitled  to  re- 
cover in  this  action  the  amount  01  the  overcharges  he  has 
paid,  regardless  of  what  division  may  have  been  made,'or 
w^hether  there  was  any  division,  between  the  different  com- 
panies  putting  the  joint  rate  into  operation  ;  because  it  is  not 
a  suit  to  recover  back  the  amount  the  defendant  company 
may  have  received,  but  it  is  an  action  sounding  in  tort  for 
damages,  wherein  the  shipper  seeks  to  recover  the  damages 
claimed  to  have  been  caused  him  by  charging  an  illegal 
rate.  The  unlawful  overcharge  is  the  element  on  which  the 
claim  for  damages  is  based. 

Under  the  law,  it  is  within  your  province  to  determine 
whether  or  not  interest  shall  or  shall  not  be   paid   on  the 
amount  of  overcharge,  if  you  find  any.     If  you 
find  that  the  plaintiff  has  been  overcharged  upon  '■*•""••*• 
particiilar  shipments,  it  is  not  a  matter  in  which  the  law  de» 
termines  whether  interest  shall  be  given  or  not.     In  some 
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cases  founded  on  breach  of  contract,  the  parties  may  be  en- 
titled to  recover  interest;  but  in  cases  for  damages  sounding 
in  tort  (and  this  is  a  case  of  that  kind),  it  is  within  the  prov- 
ince of  the  jury  to  award  interest  or  not.  If,  in  order  to 
fairly  compensate  the  plaintiff,  in  your  judgment,  he  should 
receive  6  per  cent,  interest,  it  is  within  your  power  to 
award  it. 

Action  for  Violation  of  Long  and  Short  Haul  Clause  of  interstate  Com- 
merce Act. — In  an  action  for  a  breach  of  the  fourth  section  of  the  Inter- 
state Commerce  Act,  providing  that  a  common  carrier  shall  not  charge  a 
greater  compensation  for  the  transportation  of  a  like  kind  of  property, 
under  similar  circumstances,  for  a  shorter  than  for  a  longer  distance,  over 
the  same  line,  in  the  same  direction,  the  shorter  being  included  in  the 
longer  distance,  the  fact  that  the  rate  for  the  longer  distance  was  estab- 
lished jointly  between  the  defendant  and  competing  railroads,  is  no  de- 
fense. Nor  is  evidence  that,  in  the  state  to  which  the  longer  haul  ex- 
tended, cut  rates  had  been  instituted  by  reason  of  competition  between 
defendant  and  other  companies,  admissible,  unless  the  ground  has  been 
laid  therefore  in  the  pleadings.  But  the  plaintiff  cannot  recover,  unless 
he  shows  that  the  higher  rate  which  he  has  been  charged  for  the 
shorter  distance,  was  for  like  services  and  under  similar  circumstances. 
The  fact  that  the  freight  for  the  longer  distance,  was  billed  to  some  point 
short  of  the  destination  of  the  shorter  haul,  will  not  bar  plaintiU's  recov- 
ery, when  such  freight  was  intended  to  be,  and  was  in  fact  taken  to  the 
destination  of  the  shorter  haul.  In  such  an  action,  where  the  plaintiff  is 
entitled  to  the  same  rate  for  the  shorter  haul  as  is  afforded  other  shippers 
for  the  longer  haul,  the  measure  of  damages  is  the  difference  between  the 
amounts  paid  by  each  for  the  like  service.  Junod  v,  Chicago  &  N.  W.  R. 
Co.  (C.  C.  S.  D.  Iowa),  47  Fed.  Rep.  290. 

See  generally  as  to  the  construction  of  the  long  and  short  haul  clause 
of  the  Interstate  Commerce  Act,  Ex  Parte  Koehler  (C.  C),  29  Am.  & 
Eng.  R.  Cas.  44 ;  Missouri  Pac.  R.  Co.  v,  Texas  &  P.  R.  Co.  (C.  C),  31  Id. 
76 ;  In  re  Southern  R.  &  S.  Assoc.  (I.  C.  C),  29  Id,  5  ;  In  re  Louisville  & 
N.  R.  Co.  (I.  C.  C),  29  Id,  16 ;  Boston  &  A.  R.  Co.  v.  Boston  &  L.  R.  Co. 
(I.  C.  C),  31  Id.  654 ;  Harwell  v.  Columbus  &  W.  R.  Co.  (I.  C.  C),  31  Id. 
640;  Thatcher  v.  Delaware  &  H.  C.  Co.  (I.  C.  C),  31  Id,  637  ;  Allen  v. 
Louisville,  N.  A.  &  C.  R.  Co.  (I.  C,  C),  31  Id.  630. 

Interstate  Commerce  Act  -Sale  of  Tickets  at  Less  Than  Posted  Rates. — 
Where  a  railroad  company  has  advertised  one  rate  for  unlimited  first- 
class  tickets  between  certain  points  and  a  less  rate  for  limited  first-class  . 
tickets  between  such  points,  it  may  sell  at  the  latter  rate  tickets  which, 
though  not  limited  as  to  time  of  use,  do  not  entitle  the  holder  to  the 
right  to  stop  over  at  intermediate  stations,  as  is  allowed  under  the  un- 
limited tickets,  since  the  requirement  that  the  ticket  shall  be  used  only 
for  a  continuous  passage  renders  it  a  "limited  ticket." — LT ni ted  States -z/. 
£gan  47  Fed.  Rep.  113. 

Interstate  Commerce  Commission — Findings  of  Fact. — The  finding  of 
facts  in  a  report  by  the  interstate  commerce  commission  has  no  greater 
weight  where  the  commission  itself  proceeds  by  f)etition  under  section  16, 
24  St.  at  Large,  p.  384,  to  enforce  obedience  to  its  orders,  than  where  an  in- 
dividual aggrieved  so  proceeds,  and  is  not  conclusive  evidence  of  such 
facts. — Interstate  Commerce  Commission  v.  Lehigh  Valley  R.  Co.  49  Fed. 
Rep.  177. 

Same — Disobedience  of  Orders— Injunction.— A  preliminary  injunction  to 
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restrain  a  carrier  from  disobeying  an  order  of  the  interstate  commerce 
commission  will  not  be  granted  in  proceedings  under  section  16,  24  St.  at 
Large,  page  384,  as  amended,  when  the  answer  denies  the  facts  on  which 
the  order  was  based. — Interstate  Commerce  Commission  v,  Lehigh  Val- 
ley R.  Co.,  49  Fed.  Rep.  177. 

State  Railroad  Committion  -Appeal  to  Courts  from  Order  of. — No  appeal 
lies  to  the  district  court  from  an  order  of  the  railroad  and  warehouse  com- 
mission relating  to  the  mode  of  operating  a  railway  so  as  to  promote  the 
safety  and  convenience  of  the  public.  Objections  to  such  an  order  can 
only  be  made  by  way  of  defense  to  an  action  brought  to  enforce  it. — Min- 
neapolis &  St.  L.  R.  Co.  V.  Board  of  Railroad  Commissioners  44  Minn.  336. 


Little  Rock  &  Memphis  R.  Co. 
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East  Tennessee,  Virginia  &  Geok(;ia  R.Co.  ^ta/, 

(U,  S,  Circuit  Court    ll\  D.  Tennessee^   September  16,  JS^ly  4y  Fed, 

Rep.  77.1.) 

Interstate  Commerce  Act. — Discrimination  between  Connecting  Lines. — 
A  railroad  company,  which  is  the  owner  of  a  road  between  two  points  and 
extending  far  beyond  one  of  such  points,  may  prefer  itself  over  a  compet- 
ing company  owning  a  line  terminating  at  such  points ;  and  such  company 
may  refuse  to  through  route  with  such  competing  company,  to  points  on 
its  own  road  not  reached  by  the  competitor's  road,  or  to  recognize  tickets 
issued  by  the  competing  road  or  others  over  its  road  to  such  points,  and 
other  roads  are  not  at  fault  in  yielding  to  its  refusal  to  recognize  such  tick- 
ets. Such  conduct  does  not  constitute  *'  discrimination  "  against  the 
competing  road  under  the  interstate  commerce  act.  It  is  not  the  case  of 
a  road  preferring  unjustly  and  unreasonably  one  of  two  other  equally  ade- 
quate carriers  from  a  given  point  to  a  given  point,  but  the  case  of  a  com- 
petitor or  rival  so  conducting  its  business  and  using  its  powers  of  owner- 
ship as  to  divert  travel  from  its  rival  to  itself. 

Same — Same. — A  railroad  company  may  prefer  a  connecting  road  with 
through  facilities  to  one  with  only  local  facilities, — a  road  that  goes  all 
the  way  to  a  certain  point,  to  one  going  only  part  of  the  way  ;  and  the  m- 
terstate  commerce  act  does  not  forbid  such  a  preference. 

Same — Remedies  Provided  by  Interstate  Commerce  Act  not  Exclusive. — 

The  special  remedies  provided  by  the  interstate  commerce  act  are  cum- 
ulative, and  not  exclusive  of  the  general  remedies  given  by  the  judiciary 
act  conferring  jurisdiction  of  all  suits  and  controversies  arising  under  an 
act  of  congress,  regardless*  of  any  diversity  of  citizenship  between  the 
parties. 

In  Equity. 

U.  M.  &  G,  B,  Rose  and  W,  G,  Wcatherford  for  plaintiff. 
Morgan  &  McFarland^  Poston  &  Poston,  and  \Vm.  M,  Baxter, 
for  defendants. 

Hammond,  J. — The  Little  Rock  &  Memphis  Railroad  ex- 
tends from  Memphis,  Tenn.,  to   Little   F^ock,  Ark.,  where  it 
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has  a  physical  connection  with  the  St.  Louis,  Iron  Mountain 
&  Southern  Railroad,  extending  from  St.   Louis,  Mo.,   by 
way  of  Little  Rock,  to  Texarkana,  at  the  junction 
»acta.  ^j  ^Y^^  boundaries  of  the  states  of  Texas,  Arkansas 

and  Louisiana,  where  it  connects  with  other  railroads  run- 
ning into  Texas  and  across  the  continent.  The  East  Tennes- 
see, Virginia  &  Georgia  Railroad,  with  its  leased  line  of  the 
Memphis  &  Charleston  Railroad,  extends  eastwardly  from 
Memphis  to  the  eastern  boundary  of  the  state  of  Tennessee, 
and  with  its  connections  runs  into  many  states  and  to  the 
seaboard.  The  Iron  Mountain  road  has  a  branch  of  its  road 
running  from  Bald  Knob,  Ark.,  to  Memphis.  At  Memphis 
the  eastern  and  western  connections  are  made  by  rail  through 
the  streets  of  the  city,  and  by  railroad  transfer  ferries  across 
the  Mississippi  river  ;  but  it  is  alleged  in  the  bill  that  as  to 
passengers  the  connection  with  the  Iron  Mountain  road  must 
be  made  by  ordinary  vehicles,  through  the  streets,  transfer- 
ring them  from  one  railway  car  to  another  from  the  stations 
of  each  road,  while  the  connection  with  the  Little  Rock  road 
may  be  made  by  rail  through  the  city  and  across  the  river ; 
wherefore  the  bill  alleges  the  traveling  public  prefers  the 
Little  Rock  &  Memphis  road,  and  would  largely  patronize 
it,  but  for  the  alleged  discriminations  against  it,  which  it  is 
the  purpose  of  the  bill  to  remove.  These  discriminations 
consist,  as  appears  from  the  averments  of  the  bill,  of  a  traf- 
fic arrangement  made  between  the  Iron  Mountain  road  and 
the  East  Tennessee,  Virginia  &  Georgia  system,  whereby 
through  ticketing  of  passengers  is  made  to  points  beyond 
Little  Rock  over  the  Bald  Knob  branch  of  the  Iron  Mount- 
ain road,  which  is  refused  to  the  Little  Rock  road,  and,  com- 
ing this  way,  the  Iron  Mountain  refuses  to  sell  through  tic- 
kets over  the  Little  Rock  road  to  Memphis  or  beyond.  This 
arrangement  is  carried  out  by  the  East  Tennessee,  Virginia 
&  Georgia  declining  to  sell  through  tickets  over  the  Little 
Rock,  and  the  Iron  Mountain  refusing  to  recognize  such  tic- 
kets on  its  road  :  and  the  bill  states  specfically  the  facts  and 
figures  which  show  how  hardly  this  discrimination  bears 
upon  the  Little  Rock  road,  and  deprives  it  of  travel  which, 
before  the  Bald  Knob  branch  was  built,  it  enjoyed  as  a  mon- 
opoly, and  would  yet  enjoy,  the  bill  states,  if  the  choice  of 
the  traveling  public  was  allowed  to  operate  in  favor  of  its 
better  facilities  and  shorter  route.  The  bill  avers  that  this 
discrimination  is  in  violation  of  the  interstate  commerce  act 
of  congress,  and  prays  for  a  mandatory  injunction  and  other 
process  to  compel  the  defendant  roads  to  sell  and  recognize 
through  tickets  over  the  plaintiff  road,  and  for  general  re- 
lief. 
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It  may  be  observed  here  that  the  bill  does  not  complain  of 
any  discrimination  to  Little  Rock  or  points  on  the  plaintiff 
road  between  Little  Rock  and  Memphis,  and  it  is  stated  in 
the  argument  that  the  East  Tennessee,  Virginia  &  Georgia 
system  still  sells  tickets  over  the  plaintiff  road  to  Little 
Kock,  if  desired,  as  well  as  over  the  Iron  Mountain ;  but  the 
trouble  arises  over  points  beyond  Little  Rock  west,  and  be- 
yond Memphis  east.  To  this  bill  there  has  been  a  demurrer 
filpd,  because — First,  there  is  no  equity  in  it ;  second,  there 
is  no  complaint  cognizable  under  the  interstate  commerce 
act,  and  no  conduct  is  averred  violating  it :  third,  the  mat- 
ter  complained  of  is  not  subject  to  legislative  or  judicial 
control,  and  can  be  reached  only  by  mutual  agreement; 
and,  fourth,  not  coming  within  the  interstate  commercial 
act,  the  court  has  no  jurisdiction,  a  diversity  of  citizenship 
not  being  averred.  The  bill  is  based  upon  the  plaintiff's 
construction  of  the  third  section  of  the  interstate  com- 
merce act,  which  reads  as  follows : 

"  Sec.  3.  That  it  shall  be  unlawful  for  any  common  car- 
rier subject  to  the  provisions  of  this  act  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,5  company,  firm,  corporation,  or  locality, 
or  any  particular  description  of  traffic,  in  any  respect  what- 
soever, or  to  subject  any  particular  person,  company,  firm, 
corporation,  or  locality,  or  any  particular  description  of 
traffic,  to  any  undue  or  unreasonable  prejudice  or  disadvant- 
age in  any  respect  whatsover.  Every  common  carrier  sub- 
ject to  the  provisions  of  this  act  shall,  according  to  their 
respective  powers,  afford  all  reasonable,  proper,  and  equal 
facilities  for  the  interchange  of  traffic  between  their  respec- 
tive lines,  and  for  the  receiving,  forwarding,  and  deliver- 
ing of  passengers  and  property  to  and  from  their  sev- 
eral lines  and  those  connecting  therewith,  and  shall  not  dis- 
criminate in  their  rates  and  charges  between  such  connect- 
ing lines;  but  this  shall  not  be  construed  as  requiring  any 
such  common  carrier  to  give  the  use  of  its  tracks  or  ter- 
minal fa'cilities  to  another  carrier  engaged  in  like  business." 
24  St.  380. 

The  questions  made  about  the  jurisdiction  may  be  easily 
disposed   of   so   far  as    they  relate  to  the  authority  of  the 
court  to  adjudicate    the   issues   tendered   by  the 
bill.     The  subject-matter  of  the  suit  is  one  arising  X^rudirtioi. 
under  an  act  of  congress,  and  the  court  has  juris- 
diction without  regard    to    any   diversity  of   citizenship  of 
the  parties.     Kentucky  &  Indiana  Bridge  Co.  v.  Louisville 
&    >J.    R.   Co.,    37    Fed.  Rep.  567,  615.     The  argument  for 
the  demurrer  proceeds,  however,  upon  the  theory  that  the 
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jurisdiction  of  the  court  here  is  limited  by  the  provisions 
of  the  interstate  commerce  act  prescribing  certain  reme- 
dies which  may  be  taken  in  this  court  tor  its  enforcement- 
It  is  hardly  necessary  to  decide  that  question;  but,  if  it 
be,  there  can  be  but  little  doubt  that  the  plenary  jurisdic- 
diction  of  this  court  to  entertain  all  controversies  arising 
under  an  act  of  congress,  either  at  law  or  equity,  has  not 
been  abbreviated  by  this  act  in  relation  to  controversies 
arising  under  it,  but  the  special  remedies  so  far  as  the}'^ 
are  special,  are  merely  supplementary  to  the  ordinary  re- 
medies existing  under  the  subsisting  judiciary  act,  which 
governs  all  our  jurisdiction.  This  is  fairly  inferable,  if  not 
directly  decided,  from  the  decision  of  Circuit  Judge  Jack- 
son, just  cited ;  and  in  my  judgment  there  can  be  no  doubt 
of  this,  whether  it  has  been  so  decided  or  not.  Whatever 
jurisdiction  a  court  of  equity  may  entertain  of  this  con- 
troversy may  be  entertained  here,  if  not  under  the  regu- 
lations of  the  interstate  commerce  act,  prescribing  certain 
remedies,  then  under  the  judiciary  act,  giving  us  the  pow- 
ers of  an  equity  court  as  to  all  cases  and  controversies 
arising  under  any  act  of  congress. 

But  when  we  come  to  consider  that  branch  of  the  de- 
murrer which  denies  the  equity  of  this  bill,  as  in  all 
other  demurrers  of  liKe  kind,  it  presents  ior 
fol  ue  dTt*-**^  judgment  the  question  whether  the  bill  states  an 
eriwiaatioa  equitable  right  and  asks  an  equitable  remedy,  tak- 
aii«ffe<i-Yio-  ing  the  facts  averred  to  be  true  as  stated.  It  is 
utioaofcom-  not  SO  much  a  qucstion  of  jurisdiction,  often,  as  it 
Mereeact.  is  a  qucstion  of  the  sufficiency  or  merits  of  the 
bill ;  and,  that  being  the  case  here,  we  proceed  to  consider 
it  in  that  view.  If  this  bill  averred  that  the  East  Tennessee, 
Virginia  &  Georgia  Railroad  refused  to  give  passen- 
gers going  over  the  plaintiff  road  the  same  rates  and 
facilities,  including  through  tickets  and  traffic  transfers, 
that  it  affords  to  the  Iron  Mountain  road  for  passengers  go- 
ing to  Little  Rock  or  any  other  point  in  the  plaintiff  road, 
the  court  would  not  hestitate  to  say  that  it  would  be  a  viola- 
tion of  this  section  of  the  interstate  commerce  act.  Whether 
such  violation  could  be  remedied  by  a  court  of  equity,  and 
by  a  bill  like  this,  or  in  a  court  of  law,  or  could  only  be 
reached,  as  probably  many  violations  only  can,  by  resort  to 
the  remedies  afforded  for  criminal  prosecution  by  the  act, 
would  be  another  matter.  But  it  does  not  follow,  because 
congress  has  not  gone  far  enough  to  construct  the  machinery 
to  compel  such  connections  and  facilities  in  the  one  case  as 
are  given  by  contract  in  the  other  case,  that  it  is  not  a  viola- 
tion of  the  interstate  commerce  act;  nor,  because  a  court  of 
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equity  or  a  court  of  law  cannot  redress  the  violation,  as  they 
are  now  authorized  to  proceed,  that  there  has  been  no  viohi- 
tion  at  all.  Nor  can  this  prohibition  of  undue  or  unreason- 
able discrimination  be  evaded  by  a  contract  any  more  than 
in  any  other  way,  if  it  be  undue  or  unreasonable.  It  may  be 
that  whether  the  unlawful  discriminatian  be  made  through 
the  medium  of  a  contract,  whether  of  **  through  routing,"  as 
it  is  called,  or  otherwise,  or  b}'  a  refusal  of  the  same  rates 
and  same  facilities  which  are  given  by  contract  or  without  a 
contract,  there  is  at  present  no  redress  by  resort  either  to 
the  administrative  board  which  we  know  as  the  "  Interstate 
Commerce  Commission,"  or  to  the  ordinary  or  special  reme- 
dies prescribed  for  the  courts  of  law  or  equity  ;  yet  it  might 
possibly  be  redressed  by  the  crimihal  courts  under  the  inter- 
state commerce  act,  or  without  the  criminal  provisions  of 
that  act,  if  the  United  States  had  any  common-law  juris- 
prudence of  crime,  (which  it  has  not,)  by  prosection  as  for  a 
misdemeanor.  But  this  bill  does  not  allege  any  such  viola- 
tion of  the  act  as  that  suggested,  and  it  seems  to  be  con- 
ceded that  the  East  Tennessee,  Virginia  &  Georgia  road 
does  not  sell  through  tickets,  and  affords  the  same  facilities 
over  the  plaintiff's  road  as  over  the  Iron  Mountain  to  Little 
Rock ;  the  trouble  being  not  there,  but  in  the  refusing  to 
sell  through  tickets,  and  afford  the  same  facilities  to  points 
beyond  Little  Rock  and  not  on  the  plaintiff  road,  but  on  the 
road  of  the  East  Tennessee,  Virginia  &  Georgia  road's  co- 
defendant,  the  Iron  Mountain  road. 

Now,  reversing  the  proposition  just  considered,  and  com- 
ing this  way  from  the  west,  the  court  could  have  just  a  little 
hesitation  in  holding  that  it  cannot  be  a  violation 
of  the  interstate  commerce  act,  audit  may  be  even  ??il!!*u",*/ 

-^        1     r    1   •  t  11  !•  •"'•  •!        prefer   Itself. 

doubtful  if  congress  could  make  it  so,  since  it  might 
be  taking  property  for  the  public  use,  so  to  speak,  without 
compensation,  or  depriving  one  of  property  without  due  pro- 
of law,  for  the  Iron  Slountain  road  to  prefer  to  travel  pas- 
sengers over  its  own  road  to  Memphis  to  traveling  them 
over  the  plaintiff's  road,  whether  they  come  from  Little 
Rock  or  beyond  on  the  Iron  Mountain  road,  or  some  other, 
and  whether  they  be  going  only  to  Memphis  or  beyond  to 
the  eastward  or  elsewhere;  and  it  cannot  be  either  an  un- 
due or  an  unreasonable  discrimination  against  the  plaintiff 
to  afford  for  passengers  superior  facilities,  such  as  through 
tickets,  shorter  rates,  or  the  like,  over  its  own  road,  in  pre- 
ference to  that  of  its  rival,  running  a  road  part  of  the  way  in 
the  same  direction.  For  illustration,  if  a  passenger  wishing 
to  go  from  Texarkana  or  further  on  from  some  point  in  Texas 
to  Memphis  or  beyond  desires  to  travel  over  the  Iron  Moun- 


Kaat  Teas, 
road 
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tain  road,  why  should  it  not  take  him  all  the  way  to  Memphis^ 
and  deliver  him  to  the  East  Tennessee  &  Georgia,  or  some 
other  road  wishing  to  take  him  on  easy  terms  as  to  rates, 
through  tickets,  and  the  like,  rather  than  shunt  him,  at  Lit- 
tle Rock,  upon  the  plaintiff's  road  ?  It  cannot  be  an  unfair 
or  an  unreasonable  discrimination  against  the  plaintiff  for  the 
Iron  Mountain  to  keep  him  on  its  own  road  by  offering  him 
superior  facilities  in  the  respects  mentioned,  however  undue 
or  unreasonable  it  might  be  in  other  roads  to  refuse  the 
plaintiff  the  same  facilities  in  transporting  him  that  it  affords 
the  Fron  Mountain.  In  other  words,  the  Iron  Mountain 
would  not  be  violating  the  statutory  prohibition  in  such  a 
transaction,  whatever  may  be  said  of  other  roads.  It  would 
be  free  of  such  imputation,  because  it  has  a  line  of  its 
own,  covering  the  same  distance,  and  may  prefer  itself  to 
others,  as  we  all  do  in  obedience  to  human  nature. 

But  even  as  to  the  East  Tennessee,  Virginia  &  Georgia  road, 
why  should  it  not  take  this  passenger  from  the  Iron  Moun- 
tain at  Memphis  on  through  tickets,  easy  rates, 
!i!!!  in!!!."*'  ^"^  whatever  terms  may  be  agreed  upon,  without 
an  imputation  of  discriminating  against  the  plain- 
tiff. It  could  only  do  that  by  refusing  to  take  the 
plaintiff's  passengers,  brought  to  Memphis,  on  the  same 
terms  as  it  took  the  others ;  and  this  refusal  is  not  alleged. 
It  is  no  fault  of  the  East  Tennessee  road  that  the  plaintiff 
cannot  induce  the  Iron  Mountain  to  bring  passengers  over 
its  road  from  Texas  to  Little  Rock  and  deliver  them  for 
transportation  to  the  plaintiff  from  Little  Rock  to  Memphis; 
and  we  have  seen  that  the  Iron  Mountain  may  lawfully  re- 
fuse this,  because  it  has  a  road  of  its  own  for  that  service. 

Recurring  to  travel  westward  from  points  under  the  con- 
trol of  th6  East  Tennessee,  Virginia  &  Georgia  Road,  and 
,  ,  we  have  precisely  the  same  condition  ;  in  princi- 
Little  Bock  pie,  however,  it  may  seemmgly  be  diverse,  for, 
ToiidMtopM-  one  desiring  to  travel  from  Knoxville,  Tenn.,  let 
MBgen  groiBR  ^jg  gj^y^  (q  Texarkana,  or  beyond  into  Texas, 
Memphis?  rcachcs  the  Iron  Mountain  at  Memphis,  and  while 
he  may  have  a  choice  of  two  roads  there  rt  is  for 
only  a  part  of  the  way,  and  he  must  at  last  take  the  Iron 
Mountain  at  Little  Rock,  and  go  over  that  road  beyond.  It 
does  not  depend  wholly  upon  equal  or  better  facilities  for 
transfer  at  Memphis,  but  also  upon  the  Capacity  to  transport 
the  passenger  to  his  destination  beyond  there.  Is  it  not 
plain  that  the  Iron  Mountain  may  offer  him  the  same  facili- 
ties to  take  its  road  at  Memphis  that  it  offered  in  the  other 
case, — may  prefer  its  own  road  if  it  chooses  }  That  it  may 
force  him  to  do  that  thing  by  refusing  to  enter  into  any  ar- 


VOL.  49]  INTERSTATE   COMMERCE   ACT.  29 

rangement  with  the  plaintiff  for  a  joint  transportation  of  the 
passenger  is  equally  clear.  It  is  again  the  right  of  one  to 
prefer  one's  self  to  another,  and  that  cannot  be  an  undue  or 
unreasonable  discrimination,  however  hardly  it  may  bear 
upon  that  other,  as  long  as  the  other  is  not  molested  in  its 
business  by  a  refusal  to  transport  its  passengers  upon  the 
same  terms  granted  to  the  passengers  of  other  roads.  It 
would  be  unlawful  if  the  IronMountain  refused  the  same  rates 
from  Little  Rock  onward  that  it  offered  to  other  roads  feed- 
ing it  at  that  point,  or  to  other  passengers  taking  its  track 
there;  but  it  cannot  be  unlawful  to  preier  to  feed  itself  from 
Memphis,  rather  than  have  the  plaintiff  feed  it.  So  the  East 
Tennessee,  Virginia  &  Georgia  road,  like  the  passenger  we 
have  in  hand,  may  be  compelled  to  route  over  the  Iron 
Mountain  road,  rather  than  over  the  Little  Rock  road,  by 
this  exercise  of  its  lawful  right  of  preference  of  its  own 
road  by  the  Iron  Mountain.  The  East  Tennessee  might  vio- 
late the  statute,  if  the  plaintiff's  road  ran  parallel  with  the 
Iron  Mountain  all  the  way  our  passenger  is  going,  if  it 
refused  him  a  choice  of  routes  on  the  same  terms ;  but 
tht  is  not  this  case,  and  the  Iron  Mountain  has  the  advant- 
age in  reaching  points  not  reached  by  the  plaintiff,  and 
which  can  only  be  reached  over  its  own  road.  The  sum 
of  it  is  that  the  whole  merit  of  this  bill  must  be  tested  solely 
by  the  right  of  the  Iron  Mountain  to  prefer  its  own  road 
to  that  of  the  plaintiff;  and,  that  right  being  lawfully  exer- 
cised, there  can  be  no  wrong  in  other  roads  yielding  a  com- 
pulsory adjustment  to  it ;  and  the  plaintiff  is  without  remedy, 
unless  congress  adopts  the  suggestion  of  the  interstate  com- 
merce commission,  and  interferes  to  make  rates  and  routes 
through  some  agency  appropriate  to  the  process,  if  congress 
has  the  power  in  a  case  like  this,  which  may  be  doubtful.  Little 
Rock  &  M.  R.  Co.  V  East  Tennessee,  V.  &.  G.  R. 
Co.,  3  Int.  St.  Com.  R.  10.  In  that  case  the  inter-  The deci«iio» 
state  commerce  commission  clearly  declares  that  «'»"»•*»*"• 
that  which  was  complained  of  by  this  bill  is  in  vio-  I^'ree*"^. 
lation  of  the  section  of  the  act  which  has  been  mImIoii. 
quoted,  and  refused  relief  only  because  congress 
has  not  authorized  the  commission,  or  the  courts,  or  any 
other  governmental  agency  to  correct  the  violation  by  ad- 
justing the  rates  and  facilities  to  the  situation ;  and,  in  the 
absence  of  such  legislation,  like  that  found  in  the  English 
act  to  accomplish  a  similar  purpose,  the  object  can  only  be 
accomplished  by  agreement.  It  is  alleged  in  the  argument 
here  that  there  is  no  power  anywhere  to  coerce  such  an 
agreement  until  congress  enlarges  the  legislation.  If  this 
be  so,  then,  indeed,   a   criminal  prosecution  would  be  the 
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only  remedy ;  but  it  is  possible,  if  .the  court  found  the 
transactions  complained  of  to  be  a  violation  of  the  act,  that 
at  least  partial  relief  might  be  afforded  through  this  bill  by 
7nandamus,  or  injunction,  or  both  not  to  make  a  contract  for 
the  parties,  or  rates  of  carriage,  or  the  like,  but  by  forbidding 
and  enjoining  the  execution  of  any  contract  which  is  un- 
lawful until  it  be  made  lawful  by  conformity  to  a  regula- 
tion  of  commerce  established  by  congress  under  its  author- 
ity. We  do  not  quite  agree  that  the  courts  would  be 
powerless  in  such  a  case  to  redress  the  violation  of  an  act 
of  congress.  But  we  are  relieved  here  of  any  decision  of 
that  question  by  our  conclusion  that  it  is  not  a  violation 
of  the  interstate  commerce  act  for  a  carrier  to  prefer  its 
own  road  to  that  of  its  rival,  in  a  case  like  this,  and  for 
the  reasons  already  stated.  The  interstate  commerce 
commission  places  its  opinion  upon  the  ground  that,  while 
there  is  an  apparent  justice  in  the  view  we  have  taken,  it 
is  subordinate  to  the  public  policy  manifested  in  the  act, 
of  facilitating  the  unrestricted  flow  of  commerce  between 
the  states,  and  designed  **  to  insure  to  the  peo- 
Limiutiom  p}^  every  facility  of  equal  choice  which  franchises 
legisUitioB*  granted  in  the  public  interest  can  by  any  com- 
bination of  reasonable  routes  afford."  This  is 
true  beyond  question,  but  in  exercising  this,  as  every 
other  governmental  power,  legislation  is  limited  in  this  coun- 
try, if  not  in  England,  where  parliamentary  power  is  in  a 
measure  supreme,  by  private  right,  oftentimes.  No  one  is 
compelled  to  apply  or  to  use  his  property  for  the  public 
gooci  withdut  compensation.  If  the  public  takes  it  to  it- 
self this  is  clearly  so,  and,  while  the  compulsory  surrender  of 
the  private  right  we  are  considering  for  a  public  benefit  might 
not  be  a  taking  of  property  within  the  constitutional  pro- 
hibition, it  is  so  nearly  akin  to  it  in  principle  that,  even  were 
the  power  to  compel  it  existing,  the  exercise  of  the  power 
should  not  be  implied  except  by  necessity ;  and  certainly  it 
seems  to  us  not  from  the  language  of  this  act,  so  equivocal 
in  its  relation  to  the  precise  point  of  consideration  presented 
by  the  facts  of  this  case,  however  plarn  it  may  be  in  relation 
to  other  situations.  Moreover,  the  prohibitions  against  im- 
pairing vested  rights  or  depriving  one  of  his  property  with- 
out due  process  of  law  and  the  like,  found  in  a  variety  of 
forms  in  our  American  consitutions,  state  and  federal,  may 
impose  some  limitation  upon  such  legislation,  or  upon  a  con- 
struction of  general  language  used  in  this  legislation,  to  pre- 
vent the  abrogation  of  this  right  in  the  manner  suggested  by 
the  interstate  commerce  commission  ;  and  possibly  this  ac- 
counts for  the  absence  of  the  clauses  of  the  English  legisla- 
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tion  referred  to  as  wanting  in  our  act. 

On  the  other  hand,  until  an  authoritative  adjudication,  we 
could  not  entirely  agree  that,  by  any  contract  for  through 
routing  between  carriers,  the  prohibited  discrimi-  ^^^^^^ 
nations  of  this  act  may  be  niade,or  that  they  would  uon'uiMirr 
be  held  to  be  not  prohibited   because  of  any  com-  contract  for 
inon  law  right  to  make  such  contracts,  or  that  it  t>»«-o«gh ro«t- 
would  be  a  proper  test  of  the  statutory  prohibition   *"*' 
as  to  the  undue  and  unreasonable  preference  or  advantage, 
and  reasonable,  proper,  and  equal  facilities  to  apply  the  com- 
mon-law  right  of  contracting  for  carriage  beyond  the  car- 
rier's own  lines,  thereby  giving  to  a  line  composed  of  sev- 
eral independent  carriers  this  benefit  of  the  ownership  cl  a 
continuous  road,  which  we  concede  to  the  Iron  Mountain  in 
this  case  ;  for  the  common-law  right  to  contract,  as  between 
independent  carriers,  is  not  the  same  thing  as  a  common  and 
joint  ownership, by  any  means;  and  the  one  may  be  the  sub- 
ject of  regulation  by  congress,  while  the  other  may  not;  and 
it  is  not  quite  clear  why  a  given  carrier  may  afford  a  prefer- 
ence to  a  thing  carried  by  one  road  over  that  carried  or 
which  might  be  carried  by  another  through  the  medium  of 
a  contract  to  carry  jointly,  when  it  could  not  do  that  thing 
outside  of  such  a  contract ;  nor  why  the  fact  of  such  a  con- 
tract would  make  a  given  discrimination  otherwise  unlawful 
a   lawful  one  under  this  act.     But  in  this  case  we  have  en- 
deavored to  show  that  the  discrimination  here  does  not  arise 
at  all  out  of  the  contract  for  through  routing  between  the 
Iron  Mountain  and  East  Tennessee  roads,  but  solely  out  of 
the  right  or  advantage  of  ownership  possessed  by  the  Iron 
Mountain  of  a  road  parallel  to  plaintiff's  road.     If 
the   East  Tennessee  road  should  sell    the  tickets  Roadwft>pr«. 
demanded  by  plaintiff,  it  would  do  no  good,  unless  J*I^*,J^{|[*'*'' 
the  Iron  Mountain  would  recognize  them,  which,  nut. 
because  of  this  advantage  of  ownership,  it  is  not 
compelled  to  do  under  this  act.     Circuit  Judge  Caldwell 
decided  this  in  the  case  of  Little  Rock  &  M.  R.  Co.  v.  St. 
Louis,  I.  M.&  S.  R.  Co.,  41  Fed.  Rep.  559,  42  Am.  &  Eng.  R. 
Cas.  490,  although  he  gives  other  reasons  also  for  his  judg- 
ment in  that  case,  perhaps.     It  is  quite  true  that  the  facts  of 
that  case  are  not  precisely  like  this  in  some  respects,  for 
there  the  Hot  Springs  road,  which  was  the  co-defendant  of 
the  Iron  Mountain,  had  no  phvsical  connection  at  all  with 
the  plaintiff  road,  as  the  East  I'ennessee  road  has  here,  and 
the  only  connection  was  over  the  Iron  Mountain  from  Mal- 
vern to  Little  Rock.     Yet  that  fact,  in  the  view  we  have 
endeavored  to  present,  becomes  immaterial  as  a  distinction 
in  this  case,  because  of  this  fundamental  advantage  of  owner- 
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ship  all  the  way  from  both  Malvern  and  Little  Rock  to 
Memphis,  which  advantage  operates  as  well  at  Memphis  in 
favor  of  the  East  Tennessee  road  as  at  Malvern  in  favor  of 
the  Hot  Springs  road ;  and  the  want  of  physical  connection 
or  the  fact  of  physical  connection  with  the  plaintiff  road 
does  not  enter  into  the  question  of  the  reasonableness  of  the 
discrimination  in  one's  own  favor  over  one's  own  road.  In 
either  case,  as  we  have  endeavored  to  show,  the  right  of  pre- 
ference growing  out  of  the  ownership  is  paramount  to  any 
demand  of  the  public  for  competing  lines  in  determining  the 
reasonableness  of  the  discrimination  made  in  a  case  like  this. 
And,  as  Judge  Caldwell  well  remarks,  to  overthrow  this 
right  of  preference  would  be  to  discourage  the  building  of 
competing  lines,  rather  than  to  maintain  them.  The 
truth  is,  the  plaintiff  is  a  competing .  line  over  only 
a  comparatively  few  miles  ^  with  the  Iron  Mountain 
system,  and  to  force  that  road  to  traffic  with  it 
would  be  to  give  the  plaintiff  a  share  of  the  profits  of  the 
capital  invested  in  the  whole  Iron  Mountain  system,  just  as  if 
itwas  a  part  of  that  road  all  the  way  through,  instead  of  a  rival 
road  for  a  part  of  the  distance.  This  would  be  an  unreason- 
able discrimination  in  the  plaintiff's  favor.  It  does  not  seem 
just  that  a  short  road  should  thus  be  made  equal  to  a  long 
one  in  this  matter  of  preserving  the  public  benefit  of  compe- 
tition. If  the  benefit  be  preserved  for  the  local  travel  which 
covers  the  plaintiff's  line,  that  is  all  it  can  justly  ask;  and  it 
has  not  the  right  to  become  a  branch  of  a  trunk  line  under 
the  pretense  of  competing  for  a  through  travel,  which  it  can- 
not accommodate.  It  does  not  in  Tact  compete  for  that 
travel,  and  cannot  complain  of  discriminations  concerning  it 
until  it  does, — that  is,  can  aflFord  equal  facilities,  not  only  for 
transferring  at  Memphis,  and  taking  the  traveler  part  of  the 
way,  but  equal  facilities  with  the  Iron  Mountain  for  taking 
him  all  of  the  way  that  road  takes  him.  This  statutory 
right  of  equal  facilities  is  reciprocal,  and  one  carrier  must 
be  able  to  furnish  equal  facilities  with  the  other  before  it  can 
complain  of  discrimination.  The  chief  facility  is  a  road 
reaching  the  same  points  with  its  rival  about  which  the  dis- 
crimination arises.  If  the  Little  Rock  had  this,  I  doubt  if 
any  combination  by  contract  or  otherwise  would  enable  the 
East  Tennessee  road  to  discriminate  against  it  lawfully, 
although  there  might  be,  under  existing  legislation,  no  rem- 
edy except  a  criminal  prosecution;  but,  in  the  absence  of  this 
competition  in  fact  for  points  beyond  Little  Rock,  it  cannot 
be  necessary  to  decide  that  question. 

It  may  be  conceded  to  counsel  for  the  plaintiff  that  neither 
the  case  of  Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O. 
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R.  Co.,  110  U.  S.  667,  16  Am.  &  Eng.  R.  Cas.  57, 
nor  that  of  Kentuckjr  &  Indiana  Bridge  Co.  v,  ^"^^l  '"* 
Louisville  &  N,  R.  Co.,  supra^  controls  this.  In  €«»•."  ^ 
each  of  those  cases  there  was  a  want  of  physical 
connection  at  suitable  and  properly  equipped  stations  or 
depots  to  invoke  the  requirement  of  an  equal  facility  for 
exchange  of  traffic,  which  distinguishes  it  from  this  case. 
Moreover,  in  the  Colorado  case  the  supreme  court  interpre- 
ted the  constitution  of  the  state  as  declaring  only  the  com- 
mon law  against  discriminations  to  make  it  irrepealable,  but 
non  constat  that  this  third  section  of  the  interstate  commerce 
act  means  no  more  than  the  Colorado  constitution  is  inter- 
preted to  mean.  The  language  is  different,  and  the  histori- 
cal surroundings  of  the  act  of  congress  demonstrate  that 
congress  was  exercising  its  plenary  power  to  regulate  inter- 
state commerce,  and  not  declaring  the  common  law  to  make 
it  fundamental,  for,  doing  only  that,  it  had  .scarcely  any 
reason  to  act  at  all,  as  the  Colorado  convention  had.  And 
in  the  Kentucky  case  it  was  particularly  decided  that  the 
plaintiff  corporation  was  not  a  common  carrier  at  all  within 
the  interstate  commerce  act;  and  this  fact,  and  the  want  of 
reasonable  transfer  facilities,  amply  distinguish  it  from  this 
case. 

As  was  said  in  the  Express  Cases,  117  U.  S.  29,  23  Am.  & 
Eng.  R.  Cas.  545,  the  regulation  of  matters  of  this  kind  is 
legislative,  and  not  judicial,  and  the  courts  can  go 
no  further  than  to  enforce  what  congress  has  in  ^l.  *'•«'*■»*■- 
the  exercise  01  its  legislative  power  declared  as  a 
proper  regulation  of  commerce.  It  has  not  declared,  if  it 
may  do  so,  that  a  railroad  reaching  with  its  own  tracks  an 
outlet  and  inlet  for  traffic  over  its  own  road  must  share  with 
a  parallel  road  its  through  traffic  to  points  not  reached  by 
its  competitor  by  taking  that  road's  through  tickets  over  its 
own  lines  upon  equal  terms,  as  to  rates  or  otherwise,  with  its 
own  traffic.  It  may  be  compelled  to  take  up  the  plaintiff's 
passengers  at  little  Rock,  and  carry  them  to  the  points  not 
reached  by  the  plaintiff's  road,  upon  the  same  terms  as  other 
passengers  taking  its  track  at  Little  Rock,  but  not  upon  the 
same  terms  as  passengers  taking  its  track  at  Memphis  for 
points  on  its  line  bevond  Little  Rock.  The  two  things  are 
not  equal  to  each  otTier,  and  that  reciprocity  of  equal  facili- 
ties for  equivalent  services  is  wanting,  and  therefore  the  case 
does  not  lall  within  the  statutory  definijLions  of  the  discrimin- 
ation which  is  forbidden  :  and,  if  the  Iron  Mountain  Road 
ma^  lawfully  decline  the  tickets  which  plaintiff  would  like 
to  issue,  the  East  Tennessee  road  is  not  bound  to  keep  them 
on  sale  as  an  equal  facility  of  commerce. 

49  A.  &  E.  R.  Cas.— 3 
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Neither  does  it  seem  to  me  that  the  case  of  Oregon  Short 

Line  &  U.  N.  R.  Co.  z\  Northern  Pac.  R.  Co.,  3  Int.  St.  Com. 

R.  205.  cited^by  plaintiff's  counsel,   controls  this 

iTMMTiewed    ^^^^'     ^  *^"^  some  difficulty  in  this  report  of  the 
case  (and  I  am  unable  to  find  it  elsewhere  reported) 


in  comprehending  the  facts,  but  1  think  the  peculiarity  of 
this  case  is  not  in  that, — the  ownership,  namely,  by  the  de- 
fendant road  of  a  parallel  track  covering  all  the  ground  of 
the  plaintiff,  and  extending  beyond  it  to  points  about  which 
the  discrimination  complained  of  has  been  made.  It  is  true 
that  District  Jud^e  Deady  expresses  very  forcibly  his  opin- 
ion that  the  law  is  useless  if  through  routing  over  an  ex- 
cluded road  upon  the  same  terms  as  the  favored  road  can- 
not be  compelled  where  the  parties  cannot  agree  about  it, 
and  if  by  an  agreement  for  a  continuous  through  freightingr 
the  discrimination  against  competitors  thereby  effected 
becomes  reasonable  simply  because  of  a  right  so  to  contract 
at  common  law,  which  right  congress  possibly  intended  to 
modify  or  regulate  by  this  act;  and  that  which  he  says  is 
reasonable  and  plausible  indeed.  Yet  he  does  not  hold  this 
as  applicable  to  roads  situated  towards  each  other  as  these 
are,  ii  I  understand  the  situation  in  that  case. 

Again,  the  case  of  New  York  &  N.  R.  Co.  7\  N.  Y.  &.  N. 
E.  R.  Co.,  4  Int.  St.  Com.  R.  i,  seems  very  analagous  to  this 
case,  and  the  judgment  there  seems  somewhat  inconsistent 
with  that  given  by  the  interstate  commerce  commission  in 
this  case  when  it  was  before  that  tribunal,  nothwithstanding 
an  apparant  struggle  to  distinguish  them.  But  it  is  distin- 
guished in  both  the  opinions  written  in  that  case,  though  upon 
somewhat  different  grounds.  The  interstate  commerce  com- 
mission  in  the  former  case  dismissed  a  petition  almost  identi- 
cal  with  the  bill  we  have  before  us,  because  it  had  no  power, 
and  'there  was  none  elsewhere  'conferred  by  Congress,  to 
make  through  rates  and  through  routings  where  they  w^ere 
denied,  as  may  be  done  under  theEnglish  legislation,  although 
the  very  conduct  complained  of  in  this  case  was  there  held 
to  be  a  violation  of  the  act ;  but  in  the  latter  case,  now  under 
observation,  in  referring  to  the  former  it  seems  to  concede 
that  there  was  in  this  case  no  violation  of  the  act  for  the  rea- 
sons stated  by  Judge  Caldwell,  which  are  quoted,  and  have 
been  cited  by  us  here.  The  opinion,  however,  further  refers 
to  the  operation  ot  the  right  of  ownership,  and  in  effect 
holds  that,  although  the  defendant  companies  in  the  New 
York  &  New  England  case  were  jointly  stockholders  in 
the  favored  road,  they  did  not  own  it.  If  they  had  owned 
it,  I  do  not  see  that  it  could  have  been  at  all  satisfactorily 
distinguished     from     this     case;      for,    while    it    is     true 
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that  there  had  formerly  been  a  through  routing  between 
plaintiff  and  the  defendant,  and  that  fact  was  seized  upon 
to  relieve  the  commission  of  .the  difficulty  of  making 
a  through  route  and  a  through  rate  for  the  parties,  as 
the^  had  only  to  put  the  old  contract  "  in  force  again," 
it  IS  not  quite  clear  how  the  commission  (or  the  court) 
has  any  more  power  to  impose  upon  an  unwilling  party  an 
old  and  abrogated  contract  than  it  has  to  make  a  new  one. 
Neither  is  it  quite  plain  bow  the  ownership  of  all  the  stock 
in  the  favored  line  by  the  two  defendant  companies  jointly 
operating  it  for  their  joint  benefit  is  not  in  the  practical  oper- 
ation of  the  freighting  business,  the  same  thing  as  if  they 
had  owned  the  road,  either  or  both  of  them,  as  a  part  of  their 
corporate  belongings,  as  in  this  case  the  Iron  Mountain  does, 
although  the  technical  difference  in  the  tenure  (if  we  may 
use  that  term  somewhat  untechnically)  is  apparent. 

The  truth  is  that  in  the  careful  investigation  of  the  cases 
on  this  subject  which  I  have  endeavored  to  make  I  have 
been  occasionally  perplexed  to  reconcile  some  of  the  .  „  . 
expressions  of  opinion  and  judgments  with  each  d^M^d. 
other,  and  all  the  courts  and  judges  seem  to  find 
much  difficulty  in  interpreting  and  applving  this  act  of  Con- 
gress, which  is  in  all  its  parts  a  new  and  experimental  chap- 
ter of  legislation.  I  desire,  therefore,  most  carefully  to  limit 
this  judgmentto  the  precise  boundaries  of  the  facts  in  this  case. 
It  would  be  undoubtedly  a  complete  answer  to  this  bill  to 
hold,  as  counsel  for  the  defendants  so  strenuously  argue  we 
must  hold,  that  the  interstate  commerce  act  has  not  at  all  in- 
terfered with  the  common  law  right  of  contracting  between 
connecting  and  independent  carriers  for  a  continuous  through 
line,  excluding  all  connecting  competitors  or  rivals  per  force 
of  the  contract,  just  as  if  one  owner  absolutely  owned  the 
whole  line.  But  this  case  does  not  require  such  a  holding  ; 
nor  do  I  think  that  technically  there  has  been  any  adjudica- 
tion to  that  effect,  whatever  may  be  said  of  expressions  of 
opinion  in  that  direction.  It  may  be  that  it  is  a  correct  doc- 
trine, but  certainly  that  which  we  hold  here  can  be,  whether 
the  other  be  or  not.  That  about  which  I  have  no  doubt  on 
the  facts  of  this  case  is  that  the  Iron  Mountain  road,  being 
the  owner  of  a  road  of  its  own  between  Little  Rock  &  Mem- 
phis, may  prefer  itself  even  to  the  extent  of  "  crushing  out 
the  life  of  the  plaintiff  " — to  use  the  language  of  the  bill  and 
of  counsel — by  that  which  was  done  in  this  case;  that, 
whether  done  by  a  contract  with  other  roads  or  without,  it 
may  refuse  to  through  route  with  the  plaintiff  to  points  on  its 
own  road  not  reached  by  the  plaintiff's  road,  or  to  recognize 
tickets  issued  by  the  plaintiff  or  others  over  plaintiff's  roads 
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to  such  points  ;  and  that,  having  this  power  of  ownership  to 
protect  it  in  doing  this,  other  roads  are  not  at  fault  in  yield- 
ing to  its  refusal  to  recognize  such  tickets.  It  is  a  misnomer 
to  call  that  which  the  Iron  Mountain  is  doing  "  a  discrimina- 
tion" against  the  plaintiff  under  the  interstate  commerce  act, 
or  any  other  careful  use  of  that  word.  It  is  not  the  case  of 
a  road  preferring  unjustly,  unduly,  and  unreasonabl)^  one  of 
two  other  equally  adequate  carriers  from  a  given  point  to  a 
given  point,  but  the  case  of  a  competitor  or  rival  so  conduct- 
ing its  business  and  using  its  powers  of  ownership  as  to 
divert  travel  from  its  rival  to  itself.  This  is  the  case  as  be- 
tween the  Little  Rock  &  Memphis  rpad  and  the  Iron  Moun- 
tain road.  As  between  the  Little  Rock  &  East  Tennessee 
roads  the  case  is  that  of  preferring  a  road  with  through  faciU 
ties  to  one  with  only  local  facilities — a  road  that  goes  all  the 
way  to  one  going  only  part  of  the  way ;  and  the  interstate 
commerce  act  does  not  forbid  such  a  preference.  Not  having 
as  long  a  track,  the  facilities  offered  by  the  plaintiff  road  for 
its  through  travel  into  Texas  are  not  the  same  nor  equal  or 
equivalent  to  those  offered  by  the  Iron  Mountain,  and  the 
discrimination  it  makes  between  the  two  cannot  be,  there- 
fore, unjust,  undue,  or  unreasonable  in  any  proper  sense, 
however  disastrous  to  the  plaintiff.  Demurrer  sustained,  and 
the  bill  dismissed  at  the  cost  of  the  plaintiff.     So  ordered. 

Discrimination  Between  Connecting  Lines— Preference  in  Rates  and  FaciL 
Wes. — A  preference  in  rates  and  business  of  one  connecting  line  consti- 
tutes a  discrimination  against  other  connecting  lines.  Missouri  Pac.  R. 
Co.  V.  Texas,  etc.,  R.  Co.  (C.  C.)  28  Am.  &  Eng.  R.  Cas.  i  ;  Samuels  v, 
Louisville,  etc.,  R.  Co.  (C.  C.)  30  Am.  &  Eng.  R.  Cas.  79.  But  it  has  been 
held  not  to  be  unlawful  for  a  carrier  to  pro-rate  with  one  road  and  not  with 
another,  if  the  rate  of  the  coniplaining  party  is  reasonable.  Missouri  Pac. 
R.  Co.  V,  Texas,  et<;.,  R.  Co.  (C.  C.)  28  Am.&  Eng.  R.  Cas.  i.  The  prohi- 
bition contained  in  the  constitution  of  Colorado  against  discriminating 
rates  has  been  held  not  to  be  violated  by  refusing  to  give  one  connecting 
road  the  same  arrangements  as  are  given  to  another.  Atchison,  T.  &  S. 
F.  R.  Co.  V.  Denver  &  N.  O.  R.  Co.  (U.  S.)  16  Am.  &  Eng.  R.  Cas.  57.  See 
generally  as  to  discrimination  by  one  company  against  connecting  lines, 
note  9  Am.  &  Eng.  R.  Cas.  384. 

Court  of  Equity  Cannot  Compel  Establishment  of  Joint  Through  Rates  and 
Routes,— Little  Rock  &  M.  R.  Co.  v.  St.  Louis.  L  M.  &  S.  R.  Co.  (C.  C.) 
42  Am.  &  Eng.  R.  Cas.  490. 

Validity  of  Act  Providing  for  Establishment  of  Joint  Through  Rates.— 
See  Burlington,  C.  R.  &  N.  R.  Co.  v.  Dey  (Iowa)  45  Am.  &  Eng.  R.  Cas. 
391. 
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Southern  Pacific  R.  Co. 

V. 

Haas. 

(Texas  Supreme  Court,  Nov,  j,  iSgi,) 

Through  and  Local  Rates— Breaking  Transit. — Plaintifi  shipped  goods  to 
a  city  in  a  foreign  country  over  two  railroads  connecting  at  the  border. 
The  through  bill  of  lading  provided  that  if  the  freight  was  removed  at  the 
connecting  point,  the  shipment  should  be  regarded  as  a  local  one  to  such 
point,  and  the  full  proper  rate  to  such  pomt  collected.  The  plaintiff  had 
knowledge  that  the  local  rate  was  greater  than  xh^  pro  rata  proportion  of 
the  through  rate  to  the  connecting  point,  but  intended  to  withdraw  upon 
payment  of  the  lesser  pro  rata  rate.  Held,  that  the  plaintiff  could  not 
withdraw  the  goods  at  such  point  npon  payment  merely  of  the  pro  rata 
which  the  first  road  would  have  received  under  the  through  shipment. 

Commissioners'  decision.  Section  A.  Appeal  from  El 
Paso  District  Court. 

Davisy  Beall  &  Kemp,  for  appellant. 

Millard  Patterson,  C.  N,  Buckler  and  F,  E,  Hunter,  for  ap- 
pellee. 

Hobby,  P.  J. — There  is  no  controversjr  as  to  the  facts  in 
this  case.  The  agreed  statement  contained  in  the  record 
shows  that  the  appellee,  I.  Haas,  a  wholesale  mer- 
chant  in  El  Paso,  shipped  the  goods  sued  for —  <j\ 
barrels  and  205  bags  of  sugar,  valued  at  about  $i,545 — i" 
October,  1887,  at  San  Francisco,  Cal.,  on  appellant's  road,  to 
be  transported  to  the  City  of  Mexico.  1  his  road  extends 
from  said  city  of  San  Francisco,  via  El  Paso,  to  the  city  of 
New  Orleans.  Appellant's  road,  at  El  Paso,  connects  with 
the  Mexican  Central  Railroad,  which  runs  from  the  latter 
point  to  the  City  of  Mexico,  the  two  roads  forming  a  con- 
tinuous route  from  San  Francisco  to  the  City  of  Mexico,  via 
El  Paso,  which  is  about  1,200  miles  from  San  Francisco  and 
the  same  distance  from  the  City  of  Mexico.  The  goods  were 
consigned  bv  Haas,  as  appears  from  the  shipping  receipt,  to 
I.  Alverez,  in  the  Citv  of  Mexico.  At  the  time  of  the  ship- 
ment there  was  a  through  freight  rate  or  tariff  from  San 
Francisco,  via  El  Paso,  to  Mexico,  over  defendant's  road  and 
connecting  line  of  $2  per  100  pounds  on  goods  of  this  class, 
the  proportional  rate  thereof  of  appellant  being  96  cents  per 
100  pounds,  and  that  of  its  connecting  line  (the  Mexicaa 
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Central)  being  104  cents  per  100  pounds.  This  was  the  rate, 
$2  per  100  pounds  at  which  appellee  shipped  the  sugar. 
It  was  the  tariff  schedule  then  in  force,  pubhshed  and  well 
known  to  appellee.  There  was  also  at  that  time — the  time 
of  shipment —  a  local  rate  or  tariff  on  the  same  class  of  goods 
from  San  Francisco  to  El  Paso,  of  $1.70  per  100  pounds, 
which  was  likewise  published  and  known  to  appellee,  as  also 
to  the  other  merchants  of  El  Paso.  The  appellee,  Haas, 
states  that  he  "  shipped  the  goods  through  to  Alverez,  City 
of  Mexico,  and  that  at  the  time  he  shipped  them  he  did  not 
intend  they  should  go  through,  but  intended  to  take  them  out 
at  El  Paso  by  paying  the  defendant  ihtir pro  rata  part  of  the 
through  rate  from  San  Francisco  to  the  City  of  Mexico;  that 
he  did  not  inform  the  defendant  of  his  intention  at  the  time 
of  the  shipment ;  that  he  knew  at  the  time  of  the  shipment 
that  the  local  rate  from  San  Francisco  to  El  Paso  was  $1.70 
per  hundred  pounds,  and  that  the  proportionate  rate  to  El 
raso  on  a  through  shipment  to  City  of  Mexico  was  96  cents 
per  hundred  pounds."  The  shipping  receipt,  on  which  the 
goods  were  aelivered  to  appellant  for  transportation,  con- 
tained a  notice  to  shippers  to  the  effect  that  a  **  warehouse 
had  been  established  at  El  Paso  }or  the  purpose  of  affordmg 
free  storage  of  goods  consigned  to  Mexico  while  awaiting 
custom  house  entry  and  dispatch,"  and  a  further  clause  as 
follows :  "  Free  access  will  be  permitted  for  examination  of 
freight  thus  stored,  but,  in  the  event  of  such  freight  being 
removed  from  the  warehouse  by  shippers,  consignees,  or 
their  agents,  through  any  process,  it  will  be  treated  as  an  El 
Paso  proper  shipment,  and  full  El  Paso  proper  rates  col- 
lected." Upon  the  arrival  of  the  goods  at  El  Paso,  appellee 
demanded  that  they  should  be  delivered  to  him,  and  he  ten- 
dered the  proportional  rate  to  which  appellant  was  entitled 
on  the  through  shipment  to  the  City  of  Mexico,  to  wit, 
$217.07.  The  appellant  claimed  the  local  rate,  which,  at 
$1.70  per  hundred  pounds,  amounted  to  $382.24.  The  ap- 
pellee declined  to  pay  this  sum,  and  in  October,  1887,  seized 
the  property  at  El  Paso  by  virtue  of  a  writ  of  sequestration, 
and  paid  into  court  the  amount  appellant  would  have  been 
entitled  to  as  its  proportional  rate  of  a  through  shipment.  A 
trial  was  had  before  a  jury,  and  on  January,  1889,  a  verdict 
was  rendered  in  favor  of  the  appellant  ^defendant  below)  for 
the  sum  of  $217.24,  and  as  that  amount  v^ras  tendered  in 
court,  judgment  was  entered  for  the  appellee  for  the  goods. 
This  judgment  is  before  us  on  appeal  by  the  defendant. 

The  question  in  the  case  is,  what  rate  is  the  appellant  au- 
thorized to  charge  under  the  proof  Agreed  on?  This  ques- 
tion is  raised  in  different  forms  under  several  assignments, 
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only  one  of  which  is  it  essential  to  discuss.  The  first  error 
assigned  is  as  follows :  '*  The  court  erred  in  charg- 
ing the  jury  that  the  plaintiff  had  the  right  to  stop  Qnwtionpre- 
the  goods  m  controversy  at  El  Paso,  and  receive  ^^^^^"fV. 
the  same  from  the  defendant  at  said  place,  upon  error, 
the  payment  or  tender  to  defendant  of  the 
amount  of  money  due  defendant  for  transporting  the  same 
from  San  Francisco,  in  the  state  of  California,  to  El  Paso,  in 
the  state  of  Texas,  as  hereinafter  explained — that  is,  96  cents 
per  100  pounds.  If  it  was  found  to  be  an  unjust  and  unlawful 
discrimination,  etc.,  you  are  charged  further  to  determine 
from  the  evidence  under  this  charge  what  was  the  amount 
of  money  due  to  defendant  for  transporting  said  goods  from 
San  Francisco  to  El  Paso."  In  this  connection  the  appellant 
requested  the  following  instruction  :  '*That  under  the  agreed 
facts  read  in  evidence  by  the  plaintiff  the  tariff  of  charges 
prescribed  in  the  Mexican  through  rate  marked  *  Exhibit  C, 
Ko.  4,*  in  said  statement,  together  with  the  receipt  or  bill  of 
lading,  marked  *  Exhibit  D,*  constituted  a  contract,  in  the 
absence  of  any  fraud  or  mistake,  binding  upon  both  the 
plaintiff  and  defendant,  and,  upon  the  goods  being  taken  out 
at  El  IVvso  b}-  the  election  of  said  pinintiff,  the^delenclant  be- 
ing able  and  willing  to  have  said  goods  transported  to  their 
destination,  by  the  terms  and  conditions  of  said  contract  the 
defendant  would  be  entitled  to  hold  said  goods  until  the 
local  tariff  rate  prescribed  in  tariff  sheet,  marked  *  Exhibit 
C,'  in  said  agreed  statement,  was  either  tendered  or  paid ; 
and  if  you  find  from  evidence  that  plaintiff  did  not  demand 
said  goods  for  the  purpose  of  shipping  them  to  the  City  of 
Mexico,  you  will  find  for  the  defendanf." 

We  think  there  was  error  in  the  charge  of  the  court  above 
quoted,  and  believe  likewise  that  there  was  error  in  refusing 
the  special  instruction  asked.     The  conceded  facts  pi^j„j||, 
show  that  appellee,  Haas,  shipped  the  goods  "  at  boaad  by 
the  through   rate  of  $2  per  100  pounds  from   San  contract  for 
Francisco  to  the  City  of  Mexico,  as  provided  in  **>'•■»>>  «i"ip- 
the  tariff  schedule  then   in  use   by  the  defendant  "*" 
and  by  plaintiff  and  the  other  merchants  shipping   over  its 
line  of  road,**  etc.     This   "  tariff  schedule "    provided  that 
shippers  should  select  their  custom-house  agent  or  broker  in 
El  Paso,  and  that  the  freight,  on  its  arrival,  should  be  placed 
in  the  joint  freight  warehouse,  awaiting  custom-house  entry, 
etc.      It   further   provided    that,   if   such    freight   was    re- 
moved from  the  warehouse  by  the  shippers,  their  agents,  etc., 
through  any  process,  "it  will  be  treated  as  an  El  Paso  proper 
shipment,  and  full  El  Paso  proper  rate  collected."     It  was  a 
through  contract  of  shipment,  and  we  see  no  reason  why  the 
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appellee  should  not  be  bound  by  its  terms.  It  is  not  pre- 
tended that  he  did  not  enter  into  it  voluntarily,  or  that  he 
was  ignorant  of  any  feature  of  it;  but  it  does  appear  that, 
with  full  knowledge  that  the  local  rate  was  $1.70  per  100 
pounds  on  these  goods  to  E]  Paso,  and  that  by  contracting 
lor  the  payment  01  the  through  rate  to  Mexico  he  would  be 
able  to  place  them  at  El  Paso  for  96  cents  per  100  pounds, 
he  entered  into  the  contract,  intending  at  the  time,  as  he 
states,  to  take  them  out  at  El  Paso,  and  pay  defendant  its 
pro  rata  of  the  through  tariff,  u  r.,  96  cents  per  100 
pounds.  This  fact,  however,  he  did  not  make  known  to  ap- 
pellant. There  can  be  no  doubt  that  appellee's  purpose  was 
to  have  the  goods  shipped  to  El  Paso  at  lower  rates  than 
were  paid  by  or  demanded  of  shippers  of  a  like  class  of 
freight  direct  from  San  Francisco  to  El  Paso ;  and  this  pur- 
pose was  to  be  accomplished  through  the  instrumentality  of 
the  contract  of  through  shipment,  entered  into  with  the  in- 
tention of  violating  it  on  the  arrival  of  the  goods  at  El  Paso. 
We  do  not  think  the  power  and  process  of  the  courts  should 
be  successfully  invoked  to  aid  the  appellee  in  the  execution 
of  the  foregoing  purpose.  It  was  a  lawful  contract,  and 
binding  on  apppllee.  Therefore  the  court  should  have  given 
the  special  instruction  requested,  and  should  not  have  given 
the  charge  first  mentioned. 

It  is  claimed  by  appellee  that,  as  96  cents  per  100  pounds 
was  all  that  the  appellant  would  have  received  as  its  propor- 
puiBtiir  tional  rate  of  the  through  shipment,  and  that,  as 
eoaid  Botre.  this  amounted  to  $214.27,  and  the  verdict  was  for 
moT««oodiioii  defendant  for  the  sum  of  $217.27,  hence  the  appel- 
pnymeat  of  i^nt  has  uo  just  cause  for  complaint.  This  is  based 
prorftu.  ^^  thestatementof  the  witness!.  Budd, who  testified 
that  **  he  was  the  joint  a'gent  of  the  several  roads  centreing  at 
El  Paso,  and  at  the  time  of  the  shipment  in  this  case  he  was  in 
charge  of  the  joint  warehouse,  used  in  receiving  all  goods 
consigned  to  parties  in  Mexico.  That  on  the  shipment  of 
goods  to  Mexico  they  often  go  through  in  the  same  cars,  and, 
if  these  goods  of  Mr.  Haas  had  not  been  taken  out  by  him  at 
El  Paso  they  might  have  gone  through  to  the  City  of  Mexico 
in  the  same  cars.  Where  goods  arrive  destined  to  the  City 
of  Mexico,  they  may  be  passed  through  the  custom-house  by 
examination  in  cars,  and  custom  duties  paid.  Sometimes  the 
goods  are  taken  out  of  the  defendant's  cars  at  El  Paso  by 
shippers,  and  taken  by  them  across  the  river  in  wagons,  and 
by  the  shippers  passed.  Most  frequently  the  goods  are 
delivered  to  the  owner's  broker  for  the  purpose  of  having 
the  duty  paid,  and  passing  them  through  the  custom-house. 
The   broker  in   such   cases  receipts   the  defendant  for  the 
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goods,  passes  them  through  the  custom-house,  ^nd  delivers 
them  to  the  Mexican  Central  Railway  on  the  other  side  of 
the  river.  Had  Mr.  Haas  applied  to  defendant  for  these 
goods  for  the  purpose  of  passing  them  through  the  custom- 
house for  reshipment  by  the  Mexican  Central  Railway  Com- 
pany, they  would  have  been  delivered  to  him  upon  pa3'ment 
of  96  cents  per  hundred,  and  his  receipt  taken  for  them,  and 
defendant  would  have  had  nothing  further  to  do  with  them. 
Had  the  goods  been  shipped  through  to  the  City  of  Mexico, 
defendant  would  have  received  only  96  cents  per  hundred 
pounds,  which  was  the  amount  tendered  by  the  plaintiff." 
This  evidence  merely  shows  that  Haas  might  have  had  the 
right  to  pay  appellant  onl}-  96  cents  per  100  pounds  on  the 
goods  if,  as  provided  in*  the  contract,  he  had  applied  to  the 
warehouse  agent  for  the  purpose  of  passing  them  through  the 
custom-house  for  re-shipment  to  the  City  of  Mexico.  There 
is  nothing  in  the  evidence  indicating  that  he  demanded  the 
goods  from  the  agent  for  the  purpose  of  reshipment,  which 
was  the  only  condition,  according  to  this  witness,  on  which 
he  could  claim  the  right  to  pay  appellant  96  cents  per  100 
pounds.  If,  then,  he  did  not  avail  himself  of  the  contingency 
which  alone  would  have  authorized  him  topaysaid  sum, 
that  fact  would  afford  no  support  for  his  contention  now 
that  that  amount  was  all  appellant  was  entitled  to.  It 
amounts  to  this:  that  because  appellant  would  have  received 
only  96  cents  per  100  pounds  on  this  freight  if  appellee  had 
complied  with  his  contract,  appellant  should  now  receive 
that  sum,  notwithstanding  appellee  has  violated  it,  knowing 
that  such  violation,  under  its  terms,  would  subject  him  to  the 
payment  of  and  entitle  appellant  to  receive  full  local  rate, — 
$1.70  per  100  pounds.  Under  theplajn  terms  of  the  contract, 
he  could  not  remove  the  goods,  in  the  manner  shown  in  this 
case,  without  becoming  liable  for  the  local  rates  thereon. 

It  is  urged   by  appellee  that  the  local  tariff  on  appellant's 
road  to  El  Paso,  considered  in  connection  with  the  jomt  tariff 
rate  under  which  the  shipment  was  made,  discrim- 
inated unlawfully  and  uniustly  against  El  Paso  and   W'^^rtmUa- 
her  wholesale  merchants  in  "favor  of  the  City  of  Krp^***** 
Mexico   and   wholesale  distributing  points  along 
the  line  of  the   Mexican  Central   Railway  in  the  republic  of 
Mexico,  etc.     There  is  no  proof  whatever  of  an  unjust  and 
unlawful  discrimination,  as  claimed,  even  under  our  statute; 
and,  if  there  was  such  proof,  it  is  a  sufficient  answer  to  this 
to  say  that  a  "  state  can  make  no  law  regulating  the  rate  of 
freignt   for  the  transportation  of  goods  between  that  and 
another  state,  and  this  is  so  where  the  regulation  prescribed 
is  construed  as  applying  only  to  the  line  of  the  road  within' 
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the  territorial  limits  of  the  state.**  Thhis  rule  is  laid  down  and 
thoroughly  discussed  by  Judge  Gaines  in  Gulf,  C.  &  S.  F.  R. 
Co.z/.  D wyer,  75  Tex.  572, 42  Am.  &  E.  R.  Cas.  503,  and  nothing 
more  than  a  reference  to  it  and  the  authorities  there  collated  is 
necessary  on  this  question.  It  is  proper  to  add  that  there  is 
no  evidence  of  any  unlawful  and  unjust  discrimination  against 
the  city  of  El  Paso  and  her  merchants,  as  alleged.  The  un- 
just discrimination  which  the  proof  in  this^  case  suggests 
would  grow  out  of  permitting  the  appellee,  Haas,  to  use  the 
contract  of  shipment  as  a  cloak  under  which  he  secures  the 
transportation  of  the  goods  from  San  Francisco  to  El  Paso 
for  96  cents  per  100  pounds,  when  other  merchants  in  El 
Paso  would  have  to  pay  $1.70  per  100  pounds  on  such  goods 
to  the  same  place.  We  think  the  judgment  should  be 
reversed,  and  the  cause  remanded. 

Stayton,  C.  J.     [Reversed  and  remanded,  as  per  report  of 
the  commission  of  appeals. 


Mobile  &  Ohio  R.  Co. 

^  r 
(    . 

DlSMUKES. 
{Alabama  Supreme  Courts  Nov,  -27,  iSgJ.) 

Interstatft  Commerce  Act — Freight  Contract  Departing  from  Sciiedule 
Rates — Riglits  of  Sliipper.. — It  is  not  in  the  contemplation  of  the  inter- 
state commerce  act  tliat  persons  dealing  with  common  carriers  should  be 
held  to  a  knowledge  of  what  their  published  schedules  of  rates  contain. 
Accordingly,  a  shipper  who  contracts  with  a  carrier  for  the  shipment  of 
goods  at  a  rate  less  than  that  given  in  the  published  schedule,  of  which  he 
IS  unaware,  is  not  t'n  pari  delicto  with  the  carrier,  and  is  entitled  to  receive 
the  goods  at  the  point  of  destination  upon  tender  of  the  freight  charges  at 
the  rate  set  down  in  the  bill  of  lading. 

State  Law  Prohibiting  Exorbitant  Charges  —  Application  to  Interstate 
Shipments.— A  state  law  providing  that  carriers  exacting  exorbitant 
charges  for  freight  are  guilty  of  extortion,  and  are  liable  to  the  party  in- 
jured in  double  the  damages  sustained,  has  no  application  to  shipments 
over  lines  without  the  state. 

Appeal  from  Mobile  Circuit  Court'. 
E,  L.  Russell,  for  appellant. 
Sheton  Sims,  for  appellee. 

McClellan,  J. — A  statute  of  this  state  (Code,  §  1159),  pro- 
vides   that  **  any  person  or  corporation  engaged   in  the  busi- 
ness of   transporting  passengers   or  freights  over- 
^^^^  any  railroad  in  this  state  who  shall  exact  and   re 

ceive  more  than    just    compensation  therefor,  or  demands 
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more  than  the  rates  specified  in  any  bill  of  lading  issued  for 
such  freights  *  *  *  is  guilty  of^  extortion,  and  is  liable  to 
the  party  injured  in  double  the  damages  sustained,"  etc. 
The  act  of  Congress,  known  as  the  "  Interstate  Commerce 
Law,"  of  Febuary  4,  1887,  as  amended  by  acts  approved 
March  2,  1889,  makes  it  unlawful  for  any  common  carrier  to 
issue  bills  of  lading  at  rates,  or  to  demand  or  receive  freight 
charges  variant  from  the  rates,  established  and  published 
as  therein  prescribed,  and  filed  with  the  interstate  commerce 
commission  ;  and  this,  whether  the  carriage  in  a  given  in- 
stance is  by  one  common  carrier,  or  by  more  than  one,  having 
traffic  arrangements  and  a  joint  tariii  of  charges.  Not  only 
so,  but  it  is  also  made  unlawful  for  any  person  or  corpora- 
tion, by  what  means  soever,  and  whether  with  the  consent 
and  connivance  of  the  carrier  or  otherwise,  to  knowingly 
obtain  transportation  at  less  than  the  regular  rates  at  the 
time  in  force  on  the  line  of  transportation  ;  and  the  infraction 
of  the  statute  in  the  particulars  referred  to,  as  well  by 
consignors  and  consignees  as  by  carriers,  is  made  a  highlv 
penal  offense.  In  the  case  at  bar  the  Mobile  &  Ohio  Rail- 
road Company  received  at  Cairo,  111.,  certain  goods  of  the 
value  of  about  forty  dollars  for  transportation  to  Suni.v 
South,  Ala.,  a  station  on  the  Mobile  &  Birmingham  Railway, 
with  which  the  initial  line  connected  at  Mobile,  Ala.;  and  de- 
livered to  the  shipper  a  bill  of  lading  whereby  it  was  under- 
taken to  transport  the  goods  over  the  two  roads  in  question 
to  Sunny  South,  and  there  deliver  them  to  H.  C.  Dismukes, 
for  a  compensation  of  five  dollars  and  forty-four  cents.  There 
was  at  the  time  a  joint  tariflf  of  rates  in  force  between  the 
Mobile  &  Ohio  and  the  Mobile  &  Birmingham  Railway  Com'pa- 
nies  between  the  initial  and  terminal  points  of  this  shipment, 
which  had  been  duly  filed  with  the  interstate  commerce  com- 
mission, approved,  promulgated,  and  published  in  conso- 
nance with  the  act  of  Congress;  and,  according  to  the  rates 
fixed  in  this  schedule  the  freight  charges  on  this  consign- 
ment were,  or  should  have  been,  $29.30.  On  arrival  of  the 
goods  at  Sunny  South,  the  consignee  tendered  to  the  agent 
of  the  Mobile  &  Birmingham  Railway  Company  $5.44,  the 
amount  of  charges  stipulated  in  the  bill  of  lading,  and  dc- 
mandod  the  property.  This  demand  was  refused,  the  insis- 
tance  being  that,  the  bill  of  lading  to  the  contrary  notwith- 
standing, the  consignee  was  liable  for  the  schedule  rate  of 
$29.30;  and  thereupon  the  consignee  instituted  this  action 
for  the  value  of  the  goods  as  upon  a  failure  to  deliver  the 
same  to  him,  before  a  justice  of  the  peace,  whence,  on  judg- 
ment for  plaintiff,  an  appeal  was  taken  to  the  circuit  court, 
where  a  trial  de  novo  was  had  before  the  judge  without  jury 
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on  agreed  facts.  Judgment  was  again  entered  for  plaintiff 
in  the  circuit  court,  and  from  that  judgment  this  appeal  is 
prosecuted,  presenting  for  review  the  conclusion  of  tne  trial 
judge  on  the  facts. 

The  statute  of  Alabama  which  we  have  quoted  is  relied  on 
in  support  of  the  judgment.     We  do  not  think  any  aid  can 

be  derived  from  that  source.  The  shipment — the 
HutaUw  transportation  being  from  a  point  in  Illinois, 
^bie**'"'       through  the  states  of  Kentucky,  Tennessee,  and 

Mississippi,  into  Alabama — was  an  act  of  interstate 
commerce,  and  clearly  within  the  laws  of  the  United  States 
regulating  that  commerce.  It  of  course  cannot  be  doubted 
that  Alabama  is  without  power  to  declare  what  rates  of 
charge  in  respect  of  such  commerce  shall  amount  to  extor- 
tion on  the  part  of  the  carrier,  or  to  declare  that  the  demand 
for  an  amount  of  freight  charges  which  the  earner  is  author- 
ized under  the  act  of  congress  to  impose  is  rendered  extor- 
tionate by  reason  of  the  fact  that  a  less  amount  is  stipulated 
to  be  paici  and  received  between  the  parties  to  the  bill  of 
lading.  To  hold  otherwise  would  be  to  give  paramount 
efficacy  to  state  regulation  of  a  subject  which  is  not  only 
within  exclusive  national  control,  but  with  respect  to  which 
national  legislation  has  already  provided  all  regulations 
deemed  necessary  or  expedient.  Our  statute  may,  no  doubt, 
be  looked  to  as  determining  what  is  extortion  in  freight 
charges  for  transportation  within  the  state,  and  also,  it  may 
be,  as  affording  a  remedy  and  measure  of  redress  for  extor- 
tion in  interstate  shipments,  but  not  as  declaratory  of  what 
shall  constitute  extortion  in  transactions  of  the  class  last 
named. 

But,   leaving   the    Alabama  statute  out  of  consideration, 
there  is  an  element- of  contract  in  this  case  which,  in  our 

opinion,  upon  the  agreed  facts,  will  support  the 
Shipper  Bot  judgment  below.  The  Mobile  &  Ohio  Company 
•flfeeted  b7  agreed  and  bound  itself  to  carry  this  consignment 
meffaTeoa-  ^^  Sunnv  South,  Ala.,  and  there  deliver  it  to  Dis- 
tract mukes,  for  a  certain  compensation     That  company 

had  no  right,  under  the  law  and  its  tariff  of  rates 
adopted,  approved,  and  promulgated  as  by  the  law  provided, 
to  enter  into  any  such  contract;  and  so  far  as  the  company 
is  beneficially  concerned  in  it,  so  far  as  the  contract  might 
otherwise  be  relied  on  by  the  carrier  against  the  consignee, 
it  is  void,  as  being  in  the  teeth  of  the  law  of  Congress, 
as  the  same  has  been  put  into  practical  operation,  upon  the 
carrying  business  of  the  company.  But  it  by  no  means  fol- 
lows that  the  consignee  has  no  rights  under  it,  or,  indeed, 
any  less  or  other  right  than  would  have  been  his  had  the 
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rate  set  down  in  the  bill  of  lading  been  the  approved  rate  for 
the  transportation.  It  nowhere  appears  that  either  the  con- 
signor or  consignee  knew  that  the  stipulated  rate  was  differ- 
ent from  the  approved  rate.  It  is  not  in  the  contemplation 
of  the  interstate  commerce  law  that  persons  dealing  with 
common  carriers  should  be  held  to  a  knowledge  of  what 
their  published  schedules  of  rates  contain.  These  schedules 
are  no  part  of  the  law  which  all  men  are  held  to  know,  but 
are  resultants  in  pais ^  so  to  speak,  of  the  acts  of  the  carrier, 
and  of  the  interstate  commerce  commission,  done  under  and 
in  execution  of  the  law.  There  is  nothing  in  the  law  which 
forbids  shippers  to  contract  for  transportation  at  other  rates 
than  those  specified  in  these  schedules.  It  is  only  when  the 
shipper  knowingly  contracts  for  a  rate  differing  from  that 
therein  prescribed  that  his  act  is  denounced  as  unlawful  and 
punished  as  a  crime.  The  motive  of  this  legislation,  more- 
over, is  the  protection  of  persons  dealing  with  common  car- 
riers. Its  primary  purpose  is  to  prevent  a  resort  on  the  part 
of  carriers  to  the  undue  advantages  which  accrue  to  them 
from  the  circumstances  of  their  relations  to  persons  having 
need  for  their  services.  The  provisions  of  the  law  should 
not  be  so  strained  or  contorted  as  to  defeat  its  purposes,  and 
convert  the  shield  it  was  intended  to  afford  the  unwary  ship- 
per, who  has  no  choice  but  to  patronize  the  carrier,  into  a 
sword  with  which  to  work  his  destruction  more  certainly 
and  completely  than  would  have  been  possible  had  not  the 
arm  of  the  government  been  put  forth  in  his  behalf.  To 
allow  the  carrier  to  draw  the  shipper,  entirely  ignorant  of 
the  schedule  of  rates  approved  by  the  commission,  into  a 
contract  of  affreightment,  upon  which  the  goods  are  de- 
livered and  carried,  at  a  stipulated  rate  which  the  shipper 
can  afford  to  pay^ — as  in  this  instance  about  12  1-2  per  cent. 
of  the  value  of  the  property — and  then  to  refuse  to  deliver  the 
shipment  to  the  consignee,  except  upon  payment  of  a  rate 
which  he  cannot  afford  to  pay — in  this  instance,  75  per  cent, 
of  the  value-^and  upon  which  the  property  would  not  have 
been  shipped  at  all,  would  be  to  put  a  construction  on  the 
law  of  Congress  which  its  terms  do  not  require  or  justify, 
and  which  would  defeat  the  purposes  which  actuated  its  en- 
actment. True  it  is  that  the  contract  here  is  one  which  the 
Mobile  &  Ohio  Company  had  no  right  to  make.  True  it  is 
that  its  execution  on  their  part  involved  a  crime.  But  the 
act  of  the  shipper  in  entering  into  it  is  not,  in  the  absence  of 
knowledge  on  his  part  of  the  schedule  rate,  tainted  with 
criminality  or  violative  of  any  provision  of  the  interstate 
commerce  acts.  He  is  not  in  pari  delicto  with  the  contract- 
ing carrier  ;  and  he  is  entitled  to  the  protection  of  that  prin- 
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ciple  of  law  which  enforces  such  a  contract  in  behalf  of  the 
innocent  party  to  it — a  principle  which  we  conceive  to  be 
logically  sound  and  thoroughly  settled  upon  authority.  See 
Tracy  v,  Talraage,  14  N.  Y.  162,  and  numerous  later  cases, 
which  are  cited  and  discussed  in  a  note  to  that  case  as  re- 
ported in  6y  Amer.  Dec.  153.     Affirmed. 


Bagg 

V, 

Wilmington,  Columbia  &  Augusta  R.  Co. 

(North  Carolina  Supreme  Court,  December  2J,  iSpr,) 

Interstate  Commerce— Validity  of  Statute  Imposing  Penalty  for-Detention 
of  Freight. — It  is  only  such  legislation  by  the  states  as  impedes,  obstructs, 
or  controls  interstate  commerce,  or  comes  in  conflict  with  some  statute 
passed  by  congress  to  regulate  it,  that  is  inhibited  by  the  federal  constitu- 
tion. State  laws  which  operate  uniformly  in  aid  of  both  domestic  and  in- 
terstate trade  alike,  upon  a  subject  concerning  which  congress  has  not 
acted  or  has  not  the  authority  to  afford  so  complete  a  remedy  for  the  evil, 
are  constitutional.  Accordingly,  held,  that  a  statute  (Code  N.  Car.,  §  1967) 
imposing  a  penalty  on  railroad  companies  for  the  detention  of  freight  more 
than  five  days  after  delivery  for  shipment,without  the  consent  of  shipper,  the 
as  regards  freight  to  be  shipped  to  another  state,  is  not  a  regulation 
of  interstate  commerce. 

Appeal  from  New  Hanover  Superior  Court. 

This  was  a  civil  action,  brought  to  recover  a  penalty  im- 
posed by  section  1967  of  the  Code  for  detention  of  freight 
more  than  five  days  after  delivery  for  shipment  without  the 
consent  of  the  consignor,  tried  before  Armfield,  J.,  at  Sep- 
tember term,  1890,  of  the  superior  court  of  New  Hanover 
county.  The  termini  of  the  defendant's  road  are  one  in 
North  Carolina  and  the  other  in  South  Carolina.  The  goods 
were  consigned  by  a  shipper  in  Wilmington,  N.  C,  to  a  per- 
son at  a  station  on  defendant's  line  in  South  Carolina.  The 
court  intimated  an  opinion  that  the  statute  was  unconstitu- 
tional as  to  freight  shipped  beyond  the  limits  of  the  state  of 
North  Carolina,  and  that  the  plaintiff  could  not  recover. 
Plaintiff  thereupon  submitted  to  a  judgment  of  nonsuit,  and  ap- 
pealed. 

Geo,  Rountree,  for  appellant. 

Junius  Davis,  for  appellee. 

Avery,  J. — The  power  to  regulate  commerce  among  the 
several  states,  as  well  as  with  foreign  nations^  was  delegated 
to  the  federal  government  in  pursuance  of  a  preconceived 
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purpose  on  the  part  of  the  leading  representatives  of  public 
opinion  to  provide  for  and  promote  the  free  and 
unrestrictea  sale  and  interchange  of  commodities    ■•"*• 


eoroneree— 


between  the  states.  It  appears  from  contempo-  KxeiMUe 
raneous  history  of  the  condition  of  the  country,  iwwerofeoE- 
especially  from  the  journals  of  the  general  as-  ''•^ 
semblies  of  the  states  and  of  the  federal  convention,  that 
there  was  a  deep-seated  desire  in  all  p^rts  of  the  Union  to 
establish  a  uniform  system  of  commercial  regulation,  such  as 
would  prohibit  one  state  from  imposing  burdens  upon  the 
business  of  citizens  of  other  states,  whether  by  a  tax  upon 
their  persons  or  property  in  transitUj  on  their  goods  when 
offered  for  sale,  or  by  an  impost  tax.  i  Elliott,  Deb.  140;  5 
Elliott,  Deb.  540.  The  earlier  casfes  that  gave  rise  to  the 
construction  of  this  clause  of  the  constitution  were  chiefly 
controversies  as  to  the  right  of  a  state  to  levy  a  tax  upon 
passengers  or  products  passing  through  and  along  its  ^high- 
ways  to  a  marKet  beyond  its  orders.  The  test  of  constitu- 
tionality to  which  every  doubtful  state  statute  was  subjected 
was  involved  in  the  inquiry  whether  its  enforcement  would 
tend  to  trammel  the  trade  between  citizens  of  different  states 
or  embarrass  them  in  passing  from  one  to  another.  The 
idea  was  crystallized  by  Justice  Strong  in  the  definition  of 
**  regulating  commerce,"  given  by  him  in  Hannibal  &  St.  J. 
R.  Co.  V.  Husen,  95  U.  S.  470,  to-wit :  **  Transportation  is  es- 
sential to  commerce,  or,  rather,  it  is  commerce  itself;  and 
every  obstacle  to  it,  or  burden  laid  upon  it,  by  legislative 
authority,  is  regulation."  Ward  v.  Maryland,  12  Wall.  (U. 
S.),  418;  Case  of  State  Freight  Tax,  15  Wall.  (U.  S.),  232; 
Welton  V.  State,  91  U.  S.  275  ;  Henderson  v.  Mayor,  of  N.  Y. 
92  U. S.25Q;  Chj  Lung  7/.  Freeman;  Id,  275.  "Commerce," 
said  Chief  Justice  Marshall,  "  undoubtedly  is  traffic,  but 
it  is  something  more  ;  it  is  intercourse."  The  police  power 
is  the  authority  to  establish  such  rules  and  regulations  for 
the  conduct  01  all  persons  as  mav  be  conducive  to  the  public 
interest,  and,  under  our  system  of  government,  is  vested  in  the 
legislatures  of  the  several  states  of  the  Union  ;  the  only  limit 
to  its  exercise  being  that  the  statute  shall  not  conflict  with 
any  provision  of  the  state  constitution,  or  with  the  federal 
constitution,  or  laws  made  under  its  delegated  powers.  Mar- 
tin V,  Hunter's  Lessee,  i  Wheat.  (U.  S.),  326;  State  v,  Moore, 
104  N.  Car.  714;  State  Tax  on  Railroad  Gross  Receipts,  15 
Wall.  (U.  S.),  284.  So  long  as  the  state  legislation  is  not  in 
conflict  with  any  law  passed  by  congress  in  pursuance  of  its 
powers,  and  is  merely  intended  and  operates  in  fact  to  aid 
commerce,  and  to  expedite  instead  ot  hindering,  the  safe 
transportation   of  persons  or  property  from  one  common- 
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wealth  to  another,  it  is  not  repugnant  to  the  constitution  of 
the  United  States,  and  will  be  enforced  either  as  supplement- 
ary to  partial  federal  statutes  relating  to  the  same  subject,  or 
in  lieu  of  such  legislation,  where  congress  has  not  exercised 
its  powers  at  all.  Morgan,  L.  &  T.  R.  &  S.  S.  Co.  v.  Louis- 
iana Board  of  Health,  118  U.  S.  455  ;  Train  v.  Boston  Dis- 
infecting Co.,  144  Mass.  523,  19  Am.  &  Eng.  Corp.  Cas.  548 ; 
Smith  V,  Alabama,  124  U.  S.  465,  33  Am.  &  Eng.  R.  Cas.  425  ; 
Nashville,  C.  &  St.  L.  R.  Co.  v,  Alabama,  128  U.  S.  96;  38  Am. 
&  Eng.  R.  Cas.  i ;  Welton  v.  State,  91  U.  S.  275 ;  Chicago 
&  N.  W.  R.  Co.  V,  Fuller,  i7Wall.(U.  S.),  560. 

The  power  of  congress  over  commerce  between  the  states 
is,  as  a  general  rule,  exclusive,  and  its  inaction  is  equivalent 
to  a  declaration  that  it  shall  be  free  from  any  restraint  which 
it  has  the  right  to  impose,  except  by  such  statutes  as  are  passed 
by  the  states  for  the  purpose  of  facilitating  the  safe  trans- 
mission of  goods  and  carriage  of  passengers,  and  are  not  in 
conflict  with  any  valid  federal  legislation.  Cooley,  Const. 
Lim.  595;  County  of  Mobile  v.  Kimball,  102  U.  S.  697;  Wil- 
son V,  McNamee,  Id.  572;  Wilson  v.  Black  Bird,  Creek 
Marsh  Co.,  2  Pet.  (U.  S.),  245  ;  Pound  v.  Turck,  95  U.  S.  459 ; 
Turner  v,  Maryland,  107  U.  S.  38 ;  Morgan,  L.  &  T.  R.  &  S. 
S.  Co.  V.  Louisiana  Board  of  Health,  supra.  Familiar  in- 
stances of  statutes  falling  within  the  foregoing  exception 
are  found  in  those  relating  to  harbor  pilotage,  beacons, 
buoys,  the  improvement  of  navigable  waters,  tlie  examina- 
tion as  to  fitness  of  engineers  and  other  railroad  employes, 
and  which  are  discussed  by  the  courts  in  the  cases  cited 
above.  The  validity  of  these  and  other  state  laws,  which  re- 
late directly  to,  or  indirecth''  affect,  commerce  between  the 
states,  has  been  sustained  upon  the  ground,  either  that  the 

f)articular  statute  upon  its  face  appeared  to  have  been  passed 
or  the  purpose  of  expediting  the  safe  transportation  of  per- 
sons and  property,  or  in  the  exercise  of  police  powers,  which 
it  is  more  convenient  to  leave  subject  to  local  legislation, 
such  as  the  building  of  bridges  over  inland  navigable 
streams. 

Where  the  manifest  tendency  of  enforcing  such  laws  has 
been,  as  far  as  could  be  foreseen  from  their  terms,  to  impede 
the  free  and  expeditious  conduct  of  commerce  over 
Ju?e*iegui»-   interstate  lines  by  land  or  water,  they  have  been 
iioB.  declared  repugnant  to  the  organic  law,  and  void, 

even  where  congress  had  failed  to  legislate  on  the 
branch  of  the  subject  to  which  they  relate.  The  futile 
attempts  by  state  legislatures  either  to  give  exclusive  privi- 
leges to  a  particular  telegraph  company,  or  to  subject  tele- 
graph companies  generally  to  such  license  tax  or  tax  on  mes- 
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sages  as  would  imply  the  right  to  destroy  their  business  by 
burdening  them  witn  such  imposts,  illustrate  the  view  which 
we  have  submitted,  that,  where  congress  has  not  exercised  a 
police  power  comprehended  under  the  general  authority  to 
regulate  commerce,  the  states  may  exercise  the  power  to  aid, 
but  not  to  impede  or  obstruct,  it.     Pensacola  Tel.  Co.  v. 
Western  Union  Tel.  Co.,  96  U.  S.  i.;  Western  Union  Tele- 
graph Co.  V,  Texas,  105  U.  S.  460;  Leloup  z/.  Port  of  Mobile, 
127  U.  S.  640,  21  Am.  &  Eng.  Corp.  Cas.  26.     The  supreme 
court  of  the  United  States  has  also,  in  a  long  line  of  cases, 
passed  upon  the  power  assumed  by  some  of  the  states  to 
impose  a  tax  on  persons  or  goods  in  transitu  to  another  state, 
— a  license  tax  upon  traveling  salesmen,  who  might  offer  to 
sell  within  their  borders  merchandise  manufactured  in  or 
commodities  shipped  from  another  state,  before  such  articles 
of  commerce  should  become  intermingled  with  its  own  prod- 
ucts.    These  adjudications  within  the  last  decade  marked 
much  more  clearly  the  line  to  which  congress  may  rightfully 
claim  exclusive  authority  to  legislate,  and  have  also  indicated 
more  definitely  the  limit  to  which  the  states  may  still  cross 
that  boundary  in  the  exercise  of  permissive  police  power. 
The  controlling  principle  which  pervades  all  of  them  is  that 
only  such  legislation  by  the   states  is  inhibited  as  impedes, 
obstructs,  or  controls  commerce,  or   comes  in  conflict  with 
some  statute  passed  by  congress  to  regulate  it.     Robbins  v. 
Shelly  Taxing  Dist.  120  U.  S.  489,  61  Am.  &  Eng.  Corp.  Cas. 
i;  McCall  v,  California,  136  U.  S.  104,  45  Am.  &  Eng.  R.  Cas.  i; 
Asher  v,  Texas,  128  U.  S.  129,  23  Am.  &  Eng.  Corp.  Cas  69; 
Lyng  V.  Michigan,  135  U.  S.  166;   Walling  v.  People,  116 
U .  S.  446,  1 1  Am.  &  Eng.  Corp.  Cas.  383;  Inman  S.  S.  Co.  v. 
Tin'ker,  94  U.  S.  238;  In  re  Rahrer,  140  U.  S.  545;  Bowman  v, 
Chicago  &  N.  W.  R.  Co.,  125  U.  S.  465;   23  Am.  &  Eng. 
Corp.  Cas.  236;  Philadelphia,  &  S.  S.  S.  Co.  v.  Pennsylvania, 
122  U.  S.  326.     In  Hannibal  and  St.  J.  R.  Co.  v.  Husen,  supra. 
Justice  Strong,  delivering  the  opinion,  said:  "  Many  acts  of 
a  state  may,  indeed,  affect  commerce,  without  amounting  to 
a  regulation  of  it,  in  the  constitutional  sense  of  the  term;  and 
it  is  sometimes  difficult  to  distinguish  between  that  which 
merely  affects  or  influences  and  that  which  regulates  or  fur- 
nishes a  rule  of  conduct.     *  *  *  While  we  unhesitatingly 
admit  that  a  state  may  pass  sanitary  laws  and  laws  for  the 
protection  of  life,  liberty,  health,  or  property  within  its  bor- 
ders; while  it  may  prevent  animals  suffering  irom  contagious 
or  infectious  diseases,  or  convicts,  from  entering  the  state ; 
while,  for  the  purpose  of  self-protection,  it  may   establish 
quarantine    and   reasonable    inspection   laws, — it    may   not 
interfere  with  transportation  into  or  through  the  state  beyond 
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what  is  absolutely  necessary  for  its  self-protection.  It  may 
not,  under  the  cover  of  exerting  its  police  power  substantially 

frohibit  or  burden  either  foreign  or  interstate  commerce." 
n  Welton  v.  State,  91  U.  S.  282,  it  is  said:  "The  fact  that 
congress  has  not  seen  fit  to  prescribe  any  specific  rules  to 
govern  interstate  commerce  does  not  affect  the  question.  Its 
maction  on  this  subject,  when  considered  in  reference  to  its 
legislation  with  respect  to  foreign  commerce,  is  equivalent 
to  a  declaration  that  interstate  commerce  shall  be  free  and 
untrammeled."  In  Western  Union  Telegraph  Co.  v.  Pendle- 
ton, 122  U.  S.  358,  18  Am.  &  Eng.  Corp.  Cas.  18,  Justice 
Field  says:  **In  these  cases,  the  supreme  authority  of  con- 
gress over  the  subject  of  commerce  by  the  telegraph  with 
foreign  countries  or  among  the  states  is  affirmed,  whenever 
that  body  chooses  to  exert  its  power;  and  it  is  also  held  that 
the  state  can  impose  no  impediments  to  the  freedom  of  that 
commerce."  In  Walling  v.  People,  116  U.  S.  446,  11  Am.  Sl 
Eng.  Corp.  Cas.  383,  Justice  Bradley,  speaking  for  the  court, 
says :  "  We  have  repeatedly  held  that  so  long  as  congress 
does  not  pass  any  law  to  regulate  commerce  among  the  sev- 
eral states  it  thereby  indicates  that  such  commerce  shall  be 
free  and  untrammeled."  Brown  v,  Houston,  114  U.  S.  631. 
When  we  come,  therefore,  to  the  application  of  the  author- 
ities to  the  case  at  bar,  the  question  arises  at  the  threshold  of 
the  inquiry  whether  the  statute  which  is  drawn  in  question 
would,  in  its  enforcement,  tend  to  trammel  or  obstruct  the 

«. trade    carried    on    between   the    states,  and    not 

q«ertioB-Th«  whcthcr  it  might  remotely  influence  it.  The  stat- 
eriureme-  ute  (Codc,  §  1967)  which  was  declared  toberepug- 
*'•*•  nant  to  the  constitution  of  the  United  States  in  the 

court  below  is  as  follows:  **  It  shall  be  unlawful  for  any  rail- 
road  company  operating  in  this  state  to  allow  any  freight 
they  may  receive  for  shipment  to  remain  unshipped  for  more 
than  five  days,  unless  otherwise  agreed  between  the  railroad 
company  and  the  shipper,  and  any  company  violating  this 
section  shall  forfeit  and  pay  the  sum  of  twenty-five  dollars 
for  each  day  said  freight  remains  unshipped  to  any  person 
suing  for  the  same.**  Neither  the  act  of  congress  passed  in 
1887  to  regulate  commerce,  nor  the  amendatory  act  of  1889 

f)rescribes  the  time  or  the  manner  in  which  freight  received 
or  shipment  to  another  state  shall  be  forwarded,  nor  do 
these  statutes  clothe  the  commission  with  power  to  regulate 
the  time  of  shipment.  Therefore  if  the  defendant  company, 
whose  line  extends  into  the  section  of  our  state  where  many 
farmers  are  engaged  in  raising  vegetables  for  sale  in  northern 
cities,  should,  for  the  purpose  of  stimulating  production  in  a 
state  further  south,  and  more  remote  from  the  markets,  fail 
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to  turnish  transportation  to  this  class  of  persons  known  as 
"  truckers*'  for  more  than  five  days,  and  thereby  give  to  the 
planters  of  South  Carolina  the  exclusive  benefit3  of  the  mar- 
kets till  vegetables  of  the  same  kind  then  mature  here  should 
ripen  in  Virginia,  the  producers  would  suffer  loss  without 
acfequate  remedy,  because  no  provision  is  made  in  any  national 
law  for  preventing  such  secret  preference.  It  would  be 
almost  impossible,  in  the  very  nature  of  things,  to  prove  the 
existence  of  such  a  purpose,  though  in  fact  entertained  and 
acted  upon  by  some  agent  in  control  of  the  through  line,  or 
in  any  way  to  show  that  in  a  system  so  extensive  and  com- 
plicated the  injury  was  due  to  any  cause  other  than  unde- 
signed and  unavoidable  accident.  In  the  same  way,  in  the 
absence  of  a  state  statute  imposing  a  penalty  or  any  other 
local  legislation  on  the  subject,  facilities  for  shipment  may 
be  furnished  more  promptly  to  one  town  or  station  than  to 
another  neig^h boring  one,  and  thereby  its  business  may  be 
injured  and  its  improvement  retarded.  No  other  compulsory 
law  could  be  conceived  of  that  is  calculated  to  operate  so 
uniformly  in  insuring  the  shipment  of  both  local  and  inter- 
state products  without  preference  to  one  class  of  shippers 
over  another,  or  to  one  station  over  a  neighboring  one.  If 
the  evil  to  be  remedied  were  the  habit  of  giving  the  prefer- 
ence to  through  freight  consigned  toanother  state  over  local 
shipments  to  points  within  the  state,  where  is  the  power  to 
compel  fairness  lodged  ?  The  power  delegated  to  congress  to 
control  through  shipments  would  not  warrant  the  enacjtment 
of  a  law  going  further  than  to  prohibit  unfairness  and  insure 
promptness  in  transporting  goods  shipped  to  another  state. 
If,  then,  the  authority  of  the  state  is  confined  to  such  legisla- 
tion as  will  apply  to  and  insure  uniformity  and  dispatch  in 
forwarding  freight  to  points  within  its  own  territorj'^,  how 
could  the  evil  of  giving  advantage  either  to  the  through  or 
local  shipper  be  corrected?  .  Surely,  as  between  the  federal 
legislature  acting  under  well  defined  and  delegated  powers, 
and  the  states  that  have  retained  and  may  exercise  all  the 
residuary  authority  to  provide  by  statute  for  the  protection 
of  its  citizens,  subject  only  to  the  restraints  of  their  own 
organic  law,  the  right  should  be  conceded  to  the  latter  with- 
out question. 

It  is  settled  that  the  statute  under  consideration  is  valid, 
as  to  the  transportation  of  freight  to  points  within  the  state, 
and  so  far  may  be  enforced  in  the  state  courts, 
iust  as  the  license  taxes  could  be  collected  from  ?!!.*",*!,I!!!^r 
persons  selling  the  products  of  the  state  that  im-  eommere«. 
posed  them,  and  within  its  limits.     If  we  concede 
then  that  each  power,  state  and  national,  is  sovereign  and  ex- 
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elusive  within  its  own  domain  in  dealing  with  the  problem 
of  expediting  shipments,  we  have  located  the  authority  to 
regulate  the  conduct  of  each  class  of  consignments  inter  sese^ 
and  it  might  be  exercised  if  the  statutes  so  provided  by  two 
railroad  commissions  supplementing  each  other.  But  when 
the  interests  of  state  and  interstate  traders  conflict,  and  such 
regulation  is  needed  as  will  prevent  corporations  from  giving 
undue  preference  to  either  over  the  other,  under  this  theory 
it  would  seem  that  the  states  have  neither  delegated  nor  re- 
served the  right  to  afford  such  relief  by  appropriate  legisla- 
tion, but  that,  in  the  transfer  of  delegated  authority  to  the 
federal  Union,  this  power,  so  conducive,  if  not  essential,  to 
the  public  weal,  has  been  lodged  in  nubtbus^  beyond  the  reach 
of  either.  There  is  nothing  upon  the  face  of  the  statute,  as 
in  that  discussed  in  Robbins  v.  Shelly  Taxing  Dist.,  supra^  to 
show  that  it  was  intended  to  operate,  or  does  operate,  as  a 
restriction  upon  the  interstate  commerce.  On  the  contrary, 
the  enforcement  of  the  penalty  is  at  once  a  stimulus  and  a 
compensation  placed  witnin  the  ^-each  of  every  one  who  con- 
signs his  freight  to  another  state,  and  he  may  avail  himself 
ofits  aid  as  an  incentive  to  promptness,  to  the  same  extent 
as  the  local  shipper  may  do.  In  fact,  the  controversy  before 
us  has  its  origin  in  a  failure  to  ship  goods  to  another  state, 
and  we  are  asKed  to  declare  the  law  invalid  when  its  aid  has 
been  invoked  to  expedite  interstate  commerce,  and  to  there- 
by leave  the  defendant  at  liberty  to  embarrass  such  traffic, 
not  by  legislation,  but  by  inaction  or  unfair  conduct. 

It  was  contended  on  the  argument  that  a  state  could  not 
compel  railroad  companies  doing  business  between  states  to 
suut«  !■-  provide  cars  for  removing  freight  within  a  given 
cKeauiu  period  without  risk  of  impairing  the  facilities  for 
miiMUnf  shipment  from  the  adjacent  state  by  withdrawal 
eommeree  of  the  companies*  cars  from  it.  That  is  an  evil 
■ot  imrftiid.  ^j^^^  ^^y  y^^  ^^^  ^j^ J  provided  against  by  the  en- 
actment of  a  similar  statute  in  the  adjacent  state,and  thus  forc- 
ing the  company  to  provide  an  adequate  supply  of  cars  to  re- 
move its  freight  without  delay.  Besides,  the  same  result 
would  as  naturally  follow  if  the  statute  were  limited  in  its 
operations  to  compelling  the  removal  of  freights  consigned 
to  points  within  the  state;  and,  if  the  argument  were  allowed 
to  influence  us  at  all,  we  would  be  driven  to  the  conclusion 
that  the  penalty  cannot  be  recovered,  even  where  the  agree- 
ment is  to  ship  the  freight  to  a  station  in  North  Carolina.  Cars 
cannot  be  provided  for  the  shipment  of  local  freight  if  they 
are  moved  to  particular  points,  not  to  fulfill  a  duty  to  per- 
sons who  have  been  induced  by  the  invitation  of  the  carriers 
to  intrust  goods  to  their  care,  but  to  avoid  the  consequences 
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of  disregarding  a  penal  statute  without  influencing  to  some 
extent  the  business  of  the  whole  line.  Where  these  arteries 
of  trade  have  termini  in  different  states,  or  where  they  are 
entirely  within  a  single  state,  but  constitute  a  part  of  a  long 
through  line  formed  for  the  purpose  of  competing  for  busi- 
ness with  other  similar  lines,  it  would  be  as  certainly  impos- 
sible to  interfere  in  any  way  with  any  branch  of  the  system, 
whether  located  entirely  within  one  or  situate  in  two  states, 
without  to  some  extent  affecting  the  whole  line,  as  it  would 
be  to  check  the  flow  of  blood  ui  a  vein  of  one's  arm,  or  to 
temporarily  open  the  vein  without  influencing  the  action  of 
the  main  artery  of  that  arm. 

This  case  illustrates  the  distinction  drawn  by  Justice 
Strong  in  Hannibal  &  St.  J.  Co.  z/.  Husen,  supra,  between  a 
state  statute  that  affects  or  influences  incidentally,  even  to 
the  slightest  extent,  the  transportation'  of  commodities  from 
one  state  to  another,  and  one  that  is  palpably  intended  to  em- 
barrass such  commerce,  and  trammel  it  by  restrictions, 
especially  where,  in  addition,  there  is  a  plain  discrimination 
in  favor  of  the  local  trade  of  production.  Neither  the  clause 
of  the  constitution  which  we  have  considered,  nor  any  other, 
has  been  construed  to  interfere  with  *•  the  power  of  the  state, 
sometimes  termed  its  *  police  power,'  to  prescribe  regula- 
tions to  promote  the  health,  peace,  morals,  education,  and 
good  order  of  the  people,  and  to  legislate  so  as  to  increase 
the  industries  of  the  state,  develop  its  resources,  and  add  to 
its  wealth  and  prosperity."  Barbier  x'.  Connolly,  113  U.  S. 
27,  7  Am.  &  Eng.  Corp.  Cas.  640;  Mugler  v.  State,  123  U.  S. 
623,  18  Am.  &  Eng.  Corp.  Cas  614.  The  palpable  purpose 
of  the  legislature  in  enacting  our  statute  was  to  stimulate 
trade,  and  develop  the  resources  of  its  people.  It  throws  the 
(Bgis  of  state  protection  alike  over  freight  consigned  under 
the  care  of  the  state  and  that  of  which  the  general  govern- 
ment has  the  right  of  supervision.  The  requirements  of  a 
state  law  that  locomotive  engineers  be  examined  as  to  the 
condition  of  their  eyes,  to  determine  whether  they  were 
color  blind  and  as  to  fitness  generally,  and  requiring  them  to 
have  a  license,  have  been  declared  valid  under  the  general 
authority  to  protect  life,  health, and  property;  vet  such  stat- 
utes interfere  with  and  affect,  but  do  not  obstruct,  com- 
merce between  the  states.  Smith  v,  Alabama,  supra  ;  Nash- 
ville, C.  &  St.  L.  R.  Co.  7'.  Alabama,  128  U.  S.  96,  38  Am.  & 
Eng.  R.  Cas,  i.  In  Smith  v,  Alabama  the  court  said:  "  If  the 
state  has  power  to  secure  to  passengers  conveyed  by  com- 
mon carriers  in  their  vehicles  of  transportation  a  right  of 
action  for  the  recovery  of  damages  occasioned  by  the  negli- 
gence  of   the   carrier   in   not    providing   safe  and   suitable 
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vehicles  or  employes  of  sufficient  skill  and  knowledge,  or  in 
not  properly  conducting-  or  managing  the  act  of  transporta- 
tion, why  may  not  the  state  also  impose,  on  behalf  of  the 
public,  as  an  additional  means  of  prevention,  penalties  for  the 
non-observance  of  these  precautions?"  Justice  Field,  in 
delivering  the  opinion  of  the  court  in  Nashville,  C.  &  St.  L. 
R.  Co.  V,  Alabama,  snpruy  said :  "  It  is  conceded  that  the 
power  of  congress  to  regulate  interstate  commerce  is  plen- 
ary ;  that  as  incident  to  it,  congress  may  legislate  as  to  the 
qualifications,  duties,  and  liabilities  of  employes  and  others 
on  railway  trains  engaged  in  that  commerce;  that  such  leg- 
islation will  supersede  any  state  action  on  the  subject.  But 
until  such  legislation  is  nad  it  is  clearly  within  the  com- 
petency of  the  states  to  provide  against  accidents  on  trains 
while  within  their  limits." 

if  it  is  not  only  the  right,  but  the  duty,  of  state  legislatures 
to  provide  for  the  safety  of  persons  alike  of  its  own  citizens 
and  those  of  other  states  passing  across  its  territory  on 
trains,  by  such  legislation  as  congress  had  plenary  power  to 
pass,  if  it  had  chosen  to  exercise  that  power,  it  would  seem 
doubly  due  to  all  persons  interested  in  the  traffic  conducted 
along  the  railway  lines  which  cross  it  that  their  property  in- 
trusted to  the  corporations  owning  them  should  be  pro- 
tected by  proper  legislation,  especially  if  the  power  of  con- 
gressin  the  premises  is  not  plenary,  and  there  is  no  author- 
ity lodged  anywhere  except  in  the  states  to  pass  a  statute 
that  will  operate  uniformly  and  on  all  classes  of  freight.  It 
is  true  that  section  1967  has  been  modified  so  as  to  give  per- 
sons injured  by  failure  to  ship  within  five  days  the  right  to 
recover  double  the  amount  of  damage  actually  sustained. 
Laws  1891,  chap.  520.  But  by  its  terms  the  statute  does  not 
apply  to  actions  pending  in  the  courts,  so  as  to  affect  the 
right  to  recover  the  prescribed  penalty.  We  might  add 
that  though  congress  has  plenary  authority  over  whiskey 
stored  in  a  government  distillery,  and  in  the  custody  of  a 
gauger,  it  is  nevertheless  larceny  to  steal  such  whiskey. 
State  V.  Harmon,  104  N.  Car.  792;  State  v.  Cross.  loi  N. 
Car.  770;  State  v.  Bishop,  98  N.  Car.  773.  In  like  manner, 
national  banks  arc  the  creatures  of  the  general  government, 
and  subject  to  such  supervision  and  regulation  as  congress 
may  provide  for ;  yet  the  state  may  protect  the  property  of 
such  banks  by  punishing  the  forgery  of  a  note  to  defraud  it. 
Cross  7^  North  Carolina,  132  U.  S.  132.  Where,  therefore, 
the  state  legislature,  without  discrimination,  passes  a  law 
which  operates  uniformly  in  aid  of  domestic  and  interstate 
trade  alike,  and  congress  has  not  acted,  or  has  not  the 
authority  to  aflford  so  complete  a  remedy  for  the  evil  as  the 
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State  legislature,  there  can  be  no  question  about  the  validity 
of  such  legislation  or  the  duty  of  the  state  courts  to  enforce 
it.  McGwigan's  Case,  95  N.  Car.  432,  preisented  a  question 
widely  different  from  that  raised  by  this  appeal.  That  case 
involved  a  construction  of  section  1966  of  the  Code,  which 
was  an  act,  by  its  terms,  prohibiting  the  exaction  of  a  greater 
charge  for  hauling  freight  a  shorter  distance  over  a  given 
line  than  is  charged  by  the  same  carrier  for  transporting 
freight  of  the  same  class  to  a  greater  distance  in  the  same 
direction.  If  the  statute  had  been  enforced  as  to  shipments 
beyond  the  limits  of  the  state,  it  would  have  been  clearly  an 
invasion  of  the  exclusive  domain  of  congress,  and  would 
have  provided  for  one  of  the  most  flagrant  abuses  on  the 
part  01  carriers  of  goods  shipped  from  one  state  to  another 
that  has  been  remedied  bv  the  more  recent  act  of  congress. 
The  court  there  conceded  that  the  regulation  of  charges  was 
operative  within,  though  not  beyond,  the  boundaries  of  the 
state.  The  passage  of  that  statute  was,  as  to  its  operation 
beyond  our  lines,  an  undisguised  attempt  to  interfere  with 
commerce  by  regulating  charges,  and  not  an  effort  to  aid 
such  traffic  by  speeding  shipments  to  their  appointed  des- 
tination. We  think  that  there  was  error  in  the  ruling  of  the 
court  below  that  the  plaintiff  could  not  recover  because 
the  goods  were  consigned  to  a  point  beyond  the  limits  of  the 
state,  and  a  new  trial  must  therefore  be  granted. 

Interstate  Commerce — Validity  of  State  Statutes  Imposing  Penalties  in 
Relation  to  the  Shipment  and  Delivery  of  Freight.— The  Texas  statute 
which  imposes  a  penalty  upon  railroad  comp>anies  refusing  to  deliver 
freight  upon  (>ayroent  or  tender  of  the  charges  specified  in  the  bill  of  lad- 
ing, is  not,  even  when  applied  to  freight  shipped  into  the  state,  a  regula- 
tion of  interstate  commerce,  but  is  a  proper  exercise  of  the  police  power 
of  the  state,  and  is  valid.  Gulf  C.  &  S.  F.  R.  Co.  v,  Dwyer,  75  Tex. 
572,  42  Am.  &  Eng.  R.  Cas.  503;  Ft.  Worth  &  D.  R,  Co.  v,  Lillard  (Texas 
Court  of  Appeals)  i6  S.  W.  Rep.  654.  And  a  statute  which  imposes  a 
penalty  upon  railroad  companies  for  allowing  any  freight  they  may  re- 
ceive for  shipment  to  remain  unshipped  for  more  than  five  days,  unless 
otherwise  agreed  between  the  company  and  the  shipper,  is  a  valid  act. 
Whitehead  v,  Wilmington  &  W.  R.  Co.,  %i  N.Car.  255,  9  Am.  &  Eng.  R. 
Cas.  168. 
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American  Express  Co. 

(8 J  Maine  2j6.) 

Carriert— Prima  Facie  Evidence  of  Negligence— Burden  of  Proof. — Owner- 
ship of  property  by  the  plaintiff,  its  delivery  to  and  acceptance  by  a  com- 
mon carrier  for  transportation  and  its  non-delivery  to  the  consignee,  are 
prima  facie  evidence  of  negligence.  The  burden  then  rests  upon  the  car- 
rier to  show  facts  exempting  it  from  liability. 

Unlawful  Seizure  of  Property  in  Hands  of  Carrier. — The  property  of  the 
plaintiflf,  while  lawfully  in  the  possession  of  the  defendant  as  a  common 
carrier,  was  seized  unlawfully  by  an  officer,  without  any  warrant  or  legal 
process,  nor  was  any  afterwards  obtained.  Held,  that  the  officer  was  a 
trespasser,  and  that  the  common  carrier  was  liable  in  the  same  manner  as 
if  it  had  allowed  any  other  trespasser  to  take  the  property  out  of  its  cus- 
it)dy. 

Came  Laws— Application  to  Common  Carrier.— Rev.  St.  chap.  30,  §  12, 
which  imposes  a  penalty  for  killing,  destroying,  or  having  in  possession, 
during  certain  portions  of  the  year,  *•  more  than  one  moose,  two  caribou, 
or  three  deer,  does  not  apply  to  common  carriers  in  the  performance  of 
their  duties. 

Duty  of  Carrier  to  Transport  Property  Outside  of  State. — When  property 
is  rightfully  delivered  to  a  common  carrier  to  be  transported  to  a  point 
outside  the  limits  of  the  state,  the  duty  of  the  carrier  is  not  tnerely  to 
transport  the  property  in  the  state,  but  to  such  point  outside  the  limits  in 
another  state. 

When  Property  Becomes  Subject  of  Interstate  Commerce. — Where  such 
property  has  lawfully  commenced  to  move  as  an  article  of  commerce  from 
one  state  to  another,  that  moment  it  becomes  the  subject  of  interstate 
commerce,  and.  as  such,  is  subject  only  to  national  regulation. 

Same — Agency  Used  as  Means  of  Transportation — The  same  is  true  in  re- 
lation to  whatever  agency  may  be  used  as  the  means  of  transporting 
such  commodities  as  may  lawfully  become  the  subject  of  purchase,  sale,  or 
exchange,  under  the  commerce  clause  of  the  constitution  of  the  United 
States. 

Reserved  case  from  Penobscot  Supreme  Judicial  Court. 
Action  on  the  case  to  recover  the  value  of  the  saddles  of 
three  deer. 

F,  J,  Whiting,  for  plaintiff. 

Barker^  Vose  &  Barker,  for  defendants. 

Foster,  J. — It  is  undisputed  that  the  plaintiflf  was  lawfully 
possessed  and  the  owner  of  the  saddles  of  three  deer,  whicn 
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were  legally  killed  under  the  laws  of  this  state ;  that  the  same 
were  closely  boxed  in  good  condition  for  shipment, 
and  delivered  by  the  plaintiff  on  to  the  platform  ^*'*  »t»ted. 
of  the  Maine  Central  R^iilroad  Company  at  Newport  station, 
plainly  marked  to  the  consignees  in  Boston.  The  defend- 
ants' agent  was  notified  that  the  box  was  left  for  transporta- 
tation,  and  thereupon  he  delivered  it  into  the  defendants'  car 
on  the  arrival  of  the  train,  but  no  receipt  or  bill  of  lading 
was  ever  given  to  the  plaintiff.  Upon  the  arrival  of  the 
train  at  Augusta,  the  saddles  were  seized  by  a  game-war- 
den, and  by  him  removed  from  the  defendants*  car,  without 
any  search-warrant  or  other  legal  process,  and  without  ob- 
jections from  the  defendant  company  or  their  agents,  and 
have  never  since  been  delivered  either  to  the  consignees  or 
the  express  company. 

Upon  the  facts  thus  stated,  the  defendants'  liability  is  fully 
established.     The   plaintiff's  ownership  of  the  property,  its 
delivery  to  the  defendants  for  transportation,  and 
their  acceptance  for   that  purpose,  and  its  non-  ^^l^J^J^^^f 
delivery   to   the  consignees,  are  pritna  facie  evi-  Befdigeace. 
dence   of   negligence.     The   burden   is   therefore 
upon  the  defendants  to  show  facts  exempting  them  from  lia- 
bility.    Little  V.  Boston  &  M.  R.  Co.,  66  Me.  241. 

The  property  of  the  plaintiff  while  in  the  hands  of  the  de- 
fendants as  common  carriers,  ///  transitu,  was  seized  by  an 
officer  without  any  warrantor  other  legal  process. 
Nor  does  it  appear  that  any  was  ever  obtained,  ^'-"rty  by 
The  officer  was  therefore  a  mere  trespasser,  and  the  officer, 
defendants  were  liable,  under  the  rule  of  the  com- 
mon law,  in  the  same  manner  as  if  they  had  allowed  any  other 
trespasser  to  take  the  property  out  of  their  custody.  Ed- 
wards z/.  Transit  Co.,  104  Mass.  163,  As  against  the  plaintiff, 
the  seizure  was  of  no  more  validity  than  a  trespass  by  an 
unofficial  person.  There  has  never  been  any  adjudication 
from  any  tribunal  that  the  property  seized  was  contraband, 
or  other  than  the  lawful  property  of  the  plaintiff.  The  com- 
mon carrier  is  not  relieved  from  the  fulfilment  of  his  con- 
tract, or  his  liability  as  such  carrier,  any  more  than  if  the 
loss  had  occurred  from  fire,  theft,  robbery,  or  accident.  He 
stands  in  the  relation  of  insurer,  where,  as  in  this  case,  no 
special  contract  is  shown,  and  upon  grounds  of  public  policy 
is  liable  for  all  losses  resulting  from  accident,  trespass,  theft, 
or  any  kind  of  unlawful  disposition  of  the  property  intrusted 
to  him  to  carry  excepting  only  such  as  arise  by  the  act  of 
God  or  public  enemies.  Adams  v.  Scott,  104  Mass.  166; 
Kiff  V,  Old  Colony  &  N.  R.  Co.,  117  Mass.  593 ;  Fillebrown 
V,  Grand  Trunk  K.  Co.,  55  Me.  462. 


^ 
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In  the  case  of  Edwards  v.  Transit  Co.,  supra,  it  was  held 
that,  while  the  carrier  was  not  liable  in  trover  (or  conversion 
of  the  property,  he  was  nevertheless  liable  on  his  contract 
or  obligations  as  common  carrier,  where  the  officer  seizing 
the  property  was  a  trespasser.  **  The  owner  may,  it  is  true," 
say  the  court,  "  maintain  trover  against  the  officer  who  took 
the  property  from  the  carrier ;  but  he  is  not  obliged  to  re- 
sort to  him  for  his  remedy.  He  may  proceed  directly 
against  the  carrier  upon  his  contract,  and  leave  the  carrier 
to  pursue  the  property  in  the  hands  of  those  who  have 
wrongfully  taken  it  from  him." 

But  the  defendants  claim  exemption  from  liability  in  this 
action  on  the  ground  that  the  property  was  put  into  their 
possession  fraudulently  ;  that  having  had  in  their 
AppHcAtioBdr  possession,  and  transported  during  the  year,  after 
^Trle*''**'  the  ist  day  October,  and  before  the  time  when  this 
property  was  delivered  to  them,  three  deer  from 
Newport  station,  to  places  beyond  the  limits  of  the  state, 
they  directed  their  agents  not  to  receive  for  transportation 
any  deer  or  parts  thereof,  and  that  this  fact  was  known  by 
report  to  the  plaintiff  before  he  delivered  the  box  to  the  de- 
fendants*  agent. 

Notwithstanding  these  facts  may  all  be  true,  they  consti- 
tute no  defense  to  this  action.  The  statute  invokea  by  the 
defendants  (Rev.  St.  chap.  30,  §  12)  is  as  follows:  "Who- 
ever kills,  destroys,  or  has  in  possession  between  the  first 
days  of  October  and  January  more  than  one  moose,  two 
caribou,  or  three  deer  forfeits  one  hundred  dollars  for  every 
moose,  and  forty  dollars  for  every  caribou  or  deer,  killed, 
destroyed,  or  in  possession  in  excess  of  said  numben;  and 
all  such  moose,  caribou,  or  deer,  or  the  carcasses  or  parts 
thereof,  are  forfeited  to  the  prosecutor.  Whoever  has  in 
possession,  except  alive,  more  than  the  aforesaid  number  of 
moose,  deer,  or  caribou,  or  parts  thereof,  shall  be  deemed  to 
have  killed  or  destroyed  them  in  "violation  of  the  law." 

The  defendants  claim  that  under  this  statute  they  could 
not  lawfully  take  any  more  deer,  or  parts,  thereof,  into  their 
possession  for  transportation  before  the  following  January. 

But  we  cannot  adopt  such  a  construction  of  this  statute 
as  would  make  it  apply  to  common  carriers.  -Such 
construction  as  claimed  by  the  defendants  would  make  it 
unlawful  for  the  carriei*  to  transport,  between  the  ist  days 
of  October  and  January,  the  carcasses  of  moose,  caribou,  or 
deer  lawfully  killed  before  the  ist  day  of  October.  Laying 
aside  all  constitutional  questions,  for  the  present,  in  relation 
to  the  doctrine  of  interstate  commerce,  it  is  sufficient  to 
say  that  it  was  not  the  intention  of  the  legislature  so  to  ap- 
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ply  it.  The  statute,  like  many  others,  may  in  general  terms 
be  broad  enough  to  embrace  corporations  as  well  as  natural 
persons  within  its  prohibition.  But  its  construction  must 
be  such  as  was  evidently  intended  by  the  legislature.  That 
intention,  to  some  extent,  may  be  ascertained  by  taking  into 
consideration  the  evil  sought  to  be  remedied.  Such  was  the 
decision  of  this  court  in  its  construction  of  the  section  fol- 
lowing  the  one  now  under  consideration.  Allen  v.  Young, 
76  Me.  80.  In  that  case  it  was  held  that  the  transportation 
of  the  hide  or  the  carcass  of  a  deer  from  place  to  place  in 
this  state  is  not  unlawful  if  the  deer  was  killed  at  a  time 
when  it  was  lawful  to  do  so,  notwithstanding  the  statute  in 
express  terms  provides  that  whoever  carries  or  transports 
from  place  to  place  the  carcass  or  hide  of  any  such  animal, 
or  any  part  thereof,  during  the  period  in  which  the  killing 
of  such  animal  is  prohibited,  shall  forfeit  the  sum  of  $40. 
Certainly  that  language  is  as  broad,  comprehensive,  and 
imperative  as  that  of  the  statute  invoked  in  this  case.  Yet 
the  court  aptly  remarked  that  it  could  see  no  possible 
motive  for  making  such  transportation  a  crime.  To  the 
same  effect  was  the  decision  in  State  v.  Beal,  75  Me.  289. 
"  The  meaning  of  the  legislature  may  be  extended  beyond 
the  precise  words  used  in  the  law,  from  the  reason  of  mo- 
tive upon  which  the  legislature  proceeded,  from  the  end 
in  view,  or  the  purpose  which  was  designed."  U.  S.  v. 
Freeman,  3  How.  (U.  S.),  557,  565 ;  Holmes  v,  Paris,  75  Me. 
559,  6  Am.  &  Eng.  Corp.  Cas.  i,  and  authorities  there  cited. 

The  box  was  delivered  to  and  received  by  the  company. 
No  information  was  asked  concerning  its  contents,  and  none 
given.  If  the  plaintiff  knew  by  report,  when  he 
delivered  the  property  to  the  defendants,  that  -^^  ""tt***** 
their  agents  had  been  directed  not  to  receive  n^bimyf*"** 
any  deer  or  parts  thereof,  yet  there  was  no  li- 
mitation of  the  company's  responsibility  by  special  con- 
tract,  or  such  knowledge  brought  home  to  this  plaintiff 
and  assented  to  by  him  as  would  be  necessary  to  limit 
such  responsibility.  Fillebrown  v.  Railway  Co.,  55  Me.  462. 
**A  carrier  may  limit  his  responsibility  for  property  in- 
trusted to  him,"  says  Bigelow,  C.  J.,  in  Buclcland  v.  Ex- 
press Co.,  97  Mass.  125,  "by  a  notice  containing  reason- 
able and  suitable  restrictions,  if  brought  home  to  the 
owner  of  goods  delivered  for  transportation,  and  assented 
to  clearly  and  unequivocally  by  him.  It  is  also  settled 
that  assent  is  not  necessarily  to  be  inferred  from  the  mere 
fact  that  knowledgeof  such  notice  on  the  part  of  the  owner 
or  consignee  of  goods  is  shown.  The  evidence  must  go 
further,  and  be  sufficient  to  show  that  the  terms  on  which 
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the  carrier  proposed  to  carry  the  goods  were  adopted  as 
the  contract  between  the  parties,  according  to  which  the 
service  of  the  carrier  was  to  be  rendered/' 

It  is   undoubtedly    the    right  of   the   carrier   to  require 
good   faith  on  the  part  of  those  who  deliver  goods  to  be 
carried,  or  enter  Into   contracts  with  him.     The 
degree   of   care    to  be  exercised,  as  well   as   the  »•''*■<  w 
amount    of    compensation    for    the    carriage     of  Jj)^'*"** 
property,   depends    largely    on     its     nature    and 
value ;   and    no   fraud   or   deception  should  be  used  which 
would  mislead  the  carrier  as  to  the  extent  of  his  duties  or 
the  risks  which  he  assumes.     But  we  fail  to  see  any  such 
evidence  of   fraud   or   deception  in  this  case  as  would  ex- 
onerate these  defendants. 

This  property  was  lawfully  the  property  of  the   plaintiff. 
It  was  delivered  to  and   accepted  by    the  defendant  com- 
pany for  transportation  to  a  point  beyond  the  li-   |^f„jj,tf, 
mits  of  this   state.      Their   liability   as    common  obiiouoa  u 
carriers  held  them  to  a  strict  fulfillment    of  their  trMgport- 
obligation.  in    relation   to   the   property  in    their  i»*«"«*^ 
charge.     That  obligation  was  not  merely  to  trans-    •■"■•'^' 

f)ort  the  property  in  this  state,  but  to  a  point  outside  of  its 
imits  in  another  state.  It  had  lawfully  commenced  to  move 
as  an  article  of  commerce  from  one  state  to  another.  From 
that  moment  it  became  the  subject  of  interstate  commerce, 
and,  as  such,  was  subject  only  to  national  regulation,  and 
not  to  the  police  power  of  the  state.  The  same  is  unques- 
tionably true  in  relation  to  whatever  agency  or  instrument- 
ality may  be  used  as  the  means  of  transporting  such  commod- 
ities as  may  lawfully  become  the  subject  of  purchase,  sale,  or 
exchange  under  the  commerce  clause  of  the  constitution  of 
the  United  States.  The  transportation  of  the  subject  of  inter- 
state commerce,  where  it  is  such  as  may  lawfully  be  purchased, 
sold,  or  exchanged,  is  without  doubt  a  constituent  of  com- 
merce itself,  and  is  protected  by  and  subject  only  to  the  reg- 
ulation of  congress.  The  Daniel  Ball,  10  Wall.  (U.  S.)  557, 
565 ;  Bowman  v.  Chicago  &  N.  VV.  R.  Co.,  125  U.  S.  465,  485; 
County  of  Mobile  v.  Kimball,  102  U.  S.  691 ;  Welton  v, 
Missouri,  91  U.  S.  275  ;  Coe  v.  Erroll,  116  U.  S.  517, 
II  Am.  &  Eng.  Corp.  Cas.  456,  Leisy  v.  Hardin,  135  U.  S. 
100. 

Defendants  to  be  defaulted,  damages  to  be  assessed  at  nisi 
prills. 

Peters,  C.  J.,  and  Libbey,  Emery,  Haskell,  and  White- 
HOUSE,  J.  J.,  concur. 

What  Constitutes  Interstate  Commerce— Shipment  to  Forwarding  Agent. 
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— Orange  growers  in  Florida  shipped  their  fruit  from  one  point  in  that 
state  to  another  point  in  the  same  state,  consigned  to  their  agent  at  the 
latter  point,  for  reshipment,  who  immediately  forwarded  them  to  their 
destination  in  another  state.  Held,  that  the  shipment  from  the  growers 
to  the  forwarding  agent  was  interstate  commerce,  not  subject  to  the  control 
of  the  Florida  Railway  Commission.  Cutting  v.  Florida  R.  &  N.  Co.,  46 
Fed.  Rep.  641. 

Interstate  Commerce — Seizure  of  Intoxicating  Liquor  While  in  Transit. — 
Where  it  apjDeared  that,  at  the  time  of  seizure  upon  a  warrant,  a  package 
of  intoxicating  liquors  was  in  the  possession  of  a  common  carrier,  and  in 
transit  from  another  state  to  this  state,  for  delivery  here,  held^  that  it  was 
commerce  "  among  the  several  states,"  and  as  sucn  was  under  the  exclu- 
sive jurisdiction  of  congress.  Held,  also,  that,  the  package  not  having 
been  broken  nor  delivered  to  the  consignee,  the  state  process  for  its  seiz- 
ure, while  in  that  condition,  was  void.  Such  common  carrier  has  a  spe- 
cial title,  which  gives  it  a  legal  right  to  the  custody  of  the  property,  before 
delivery  to  the  consignee,  as  against  one  having  no  right.  State  v.  Intox- 
icating Liquors,  (Boston  &  Maine  R.  Co.  Intervenor),  83  Me.  158. 

Same — Inspection  of  Grain  "In  Transit*'  to  Other  States — Operation  of 
State  Law.— Act.  N.  Dak.  1890,  chap.  188,  §  5,  provides  that  it  shall  be  the 
duty  of  every  public  warehouseman  to  receive  for  storage  any  grain,  dry 
and  in  a  suitable  condition  ;  that  such  grain  in  all  cases  be  inspected  and 
graded  by  duly-authorized  inspectors,  etc.  Section  32  provides  that 
"  the  charge  for  the  inspection  of  grain  shall  be  and  constitute  a  lien  on 
the  grain  so  inspected  and  when  such  grain  is  in  transit  the  charges  shall 
be  treated  as  advance  charges,  to  be  paid  by  the  common  carrier  in 
whose  possession  the  same  is  at  the  time  of  inspection."  Held,  that  the 
words  "  in  transit,"  in  section  32,  did  not  apply  to  interstate  shipments^ 
and  that  inspectors  could  not  require  cqmmon  carriers  to  open  cars 
containing  wheat  consigned  to  other  states  for  inspection  at  state  liniK. 
Great  Northern  R.  Co.  v,  Walsh,  47  Fed.  Rep.  406. 


Rowland 

V, 

New  York,  New  Haven  &  Hartford  R.  Co. 

(Connecticut  Supreme  Court  of  Errors^  August  ^^  iSpi, 

Carriers— Lien  for  Freight^-Mistalce  in  Quoting  Rates.— If  the  a^^ent  of  a 
railroad  company,  on  being  asked  by  a  shipper  the  rate  of  freight  to  a 
certain  point,  misunderstands  the  question,  and  quotes  the  rate  of  freight 
to  a  nearer  point,  and  the  shipper  pays  the  charges  based  upon  the  rate 
given  him,  and  after  his  departure  the  mistake  is  discovered  but  the 
goods  are  shipped  to  their  destination,  there  is  no  contract  of  shipment 
at  the  rate  quoted  by  the  agent,  and  the  company  is  entitled  to  hold  the 
goods  until  it  has  received  its  reasonable  charges  for  transporting  them. 

Appeal  from  New  Haven  Superior  Court. 
/.  P.  Pigott  and  W\  5.  Pardee,  for  appellant. 
W,  K  Townseud  and  G.  D,  Watrous,  lor  appellee. 

Torrance,  J.    On  the  14th  of  August,  1889,  the  plainti,fl 
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at  the  defendant's  freight  office  in  Waterbury,  asked  the 
freight  cashier  what  the  rate  of  freight  was  from 
Waterbury  to  Brandford,  on  certain  described  '**^ 
goods.  At  that  time  such  rate  had  been  fixed  and  estab- 
Fished  by  the  defendant,  and  published  in  a  book  and  tariff 
sheet,  which  then  hung  in  the  office,  for.  the  information  of 
shippers,  and  convenient  for  their  use.  The  defendant's  em- 
nloyes  had  no  authority  to  give  any  other  rates  for  carrying 
freight  than  those  contained  in  this  book  and  tarifT-sneei, 
and  had  no  means  of  knowing  the  rates  except  by  consulting 
the  book  and  sheet.  It  was  no  part  of  the  clut}^  of  the 
freight  cashier  to  know  the  rates,  or  to  answer  questions  con- 
cerning them.  Such  duty  devolved  upon  the  way-bill  clerk, 
who  was  in  the  same  office.  When  the  plaintiff  asked  said 
question,  the  freight  cashier,  not  knowing  what  the  rate  was, 
turned  and  inquired  of  the  way-bill  clerk  what  the  rate  was. 
On  account  of  the  noise  made  by  a  passing  train  and  by  per- 
sons in  the  office,  the  way-bill  clerk  understood  the  inquiry  to 
be  for  the  rate  to  Milford,  and  in  reply  gave  from  the  book  and 
tariff-sheet  the  rate  to  Milford,  namely,  13  cents  per  hundred 
weight,  instead  of  the  rate  to  Branford,  which  was  21  cents 
per  hundred.  Thereupon  the  freight  cashier,  on  account  of 
the  mistake,  in  figuring  up  the  amount  that  would  be  due 
on  the  plaintiff's  goods  to  jBranford,  adopted  the  rate  to  Mil- 
ford instead  of  the  rate  to  Branford,  making  the  amount 
$9.75  instead  of  $15.75,  which  was  the  true  tariff  rate.  The 
next  day  the  plaintiff  delivered  his  goods  tP  the  defendant, 
paid  the  $9.75,  and  took  a  receipt  therefor.  He  requested 
the  freight  to  be  sent  forward  immediately,  and  said  he  was 
going  to  take  the  train  then  standing  in  front  of  the  freight 
office.  Shortly  after  the  plaintiff  left,  the  way-bill  clerk  dis- 
covered the  mistake.  The  defendant's  employes  then  tried 
to  find  the  plaintiff,  to  inform  him  of  the  mistake,  but,  learn- 
ing that  he  had  left  town,  and  not  knowing  where  they  could 
communicate  with  him,  and  knowing  that  he  desired  the 
goods  to  go  forward  immediately,  forwarded  the  same  with 
instructions  to  the  station  agent  at  Brandford  to  adjust  the 
matter,  and  collect  the  additional  $6,  as  was  usual  in  cases 
of  such  mistake.  On  the  arrival  of  the  goods  at  Branford 
the  mistake  was  fully  explained  to  the  plaintiff,  and  the  de- 
fendant's agent  there  refused  to  deliver  the  goods  to  the 
plaintiff  unless  the  latter  would  either  pay  or  agree  to  pay 
the  $6.  The  plaintiff  demanded  that  the  property  should  be 
delivered  to  him  then  and  there,  and  refused  to  pay  or  agree 
to  pay  the  $6.  The  defendant's  tariff  rates  for  freight  were 
fair  and  reasonable  rates,  and  had  been  in  force  for  five  years 
prior  to  August,  1889.    The  goods  have  ever  since  remained 
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in  the  custody  of  the  defendant.  On  the  17th  of  March, 
1890,  the  plantiff  brought  this  action  to  recover  the  value  of 
the  goods.  On  the  29Lh  of  March,  1890,  the  defendant,  ten- 
tered  the  goods  to  the  plaintiff,  free  of  charge,  but  the  plain- 
tiff refused  to  accept  them,  on  the  ground  that  the  defend- 
ant by  its  acts  had  converted  the  property,  and  was  liable 
for  the  full  value  thereof.  There  was  no  evidence  that  the 
plaintiff  had  suffered  any  injury  by  being  deprived  of  the 
property  from  the  time  of  its  arrival  in  Branford  to  the 
time  it  was  tendered  to  him.  If  the  plaintiff  had  been  in- 
formed, before  shipping  the  goods,  that  the  freight  charge 
would  be  $15.75,  he  would  have  paid  that  sum,  and  shipped 
them  as  they  were  shipped.  The  case  was  tried  to  the  jury, 
and  the  record  shows  that  the  above  constitute  all  the  ma- 
terial facts  concerning  which  evidence  was  given  on  the 
trial,  and  that,  except  with  reference  to  the  value  of  the 
property,  there  was  on  the  trial  no  conflicting  evidence. 

tfnder  these  circumstances,  in  charging  the  jury,  the 
court,  having  called  their  attention  to  the  pleadings  and  the 
issues  to  be  decided,  stated  to  them,  in  substance, 
that  questions  of  fact  were  to  be  decided  by  the  {"*jl["!"*" 
jury,  and  questions  of  law  by  the  court ;  that  in 
the  present  case  there  appeared  in  the  evidence  no  conflict 
whatever,  and  no  disputed  question  of  fact  for  the  jury  to 
decide.  The  court  tnereupon  detailed  to  the  jury,  as  facts 
concerning  which  there  was  no  conflict  in  the  evidence,  the 
facts  above  set  forth,  and  instructed  them  that,  assuming 
these  to  be  the  facts  in  the  case,  the  plaintiff  was  not,  as  a 
matter  of  law,  entitled  to  recover ;  that  if  the  jury  found' 
that  there  occurred  such  a  mistake  and  misunderstanding 
as  to  the  destination  of  this  freight  when  the  rates  were 
given  to  the  plaintiff,  there  was,  as  a  matter  of  law,  no  such 
meeting  of  the  minds  of  the  parties  as  constituted  a  contract 
by  the  defendant  to  carry  the  freight  from  VVaterbury  to 
Branford  for  the  sum  of  ^.75  ;  and  that  the  defendant  was 
entitled  to  charge  a  fair  and  reasonable  sum,  and  that  the 
refusal  to  deliver  the  goods  until  such  sum  was  paid  was  not 
such  an  appropriation  or  conversion  of  the  goods  as  entitled 
the  plaintiff  to  recover. 

The  errors  assigned  are  tvfo  in  number,  namely  in  charg- 
ing the  jury — First,  "  that  assuming  these  [the  facts  detailed 
in  the  fiiuiing:!  to  be  the  facts  in  the  case,  the 
plaintiff  was  not,  as  matter  of  law,  entitled  to  re-  „j^„^i,t^. 
cover,"  and,  second,  "  that  the  refusal  of  the  de- 
fendant to  deliver  the  freight  at  Branford  until  such  sum 
was  paid  was  not  such  an  appropriation  or  conversion  of  the 
goods  as  entitled  the  plaintiff  to  recover."     From  the  plead- 
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ings  in  the  case,  and  from  the  facts  detailed  in  evidence,  it  is 
apparent  that  one  of  the  main  questions  in  the  case  was 
whether  the  contract  which  was  in  form  entered  into  be- 
tween the  plaintiff  and  defendant  was  void  on  account  of  the 
mistake  on  the  part  of  the  defendant,  set  up  in  the  pleadings 
and  shown  in  evidence.  The  court,  in  substance,  told  the 
jury  that  it  was  their  duty  to  find  the  facts  from  the  evi- 
dence ;  that  as  there  was  on  the  material  facts  in  the  case  no 
conflicting  evidence,  the  court  would  assume  them  to  be 
proved ;  and  that,  if  the  jury  found  them  to  be  proved,  then, 
on  such  assumption,  there  was,  as  matter  of  law,  no  contract 
and  the  plaintiff  was  not  entitled"  to  recover.  This,  we 
think,  is  the  fair  import  of  the  charge.  It  proceeds  upon 
the  assumption  that  the  facts  detailed  m  evidence  and  upon 
the  record  are  true  ;  that  a  mistake  as  to  the  rate  for  freight 
between  Waterbury  and  Branford  was  made  in  the  way 
and  manner  and  under  the  circumstances  set  forth  upon 
the  record ;  and  that  the  jury  would  so  find.  The  jury  were 
told  that  such  a  mistake  prevented  the  formation  of  a  con- 
tract between  the  plaintifi  and  defendant  to  carry  the  goods 
for  $9.75.  The  plaintiff  claims  that  such  a  mistake  did  not 
prevent  the  formation  of  such  contract.  The  question  there- 
fore  is  whether,  assuming  the  facts  to  be  as  they  are  detailed 
on  the  record,  the  court  charged  the  jury  correctly.  The 
plaintiff  applied  at  the  freight  office  of  the  defendant  for  in- 
formation concerning  the  rate  of  freight  upon  certain  goods 
between  Waterbury  and  Branford.  He  found  there  two  em- 
ployes, one  called  the  "  freight  cashier,"  the  other  the  **  way- 
bill clerk."  Both  of  them  were  present  in  the  same  office, 
attending  to  their  appropriate  duties,  which  were  separate 
and  distinct.  The  plaintiff  asked  the  freight  cashier  what 
such  rate  was.  The  cashier  did  not  know,  nor  was  it  his 
duty  to  know,  what  the  rate  was ;  he  therefore  turned  to  the 
way-bill  clerk,  and  repeated  to  him  the  plaintiff's  question. 
The  way-bill  clerk,  by  an  innocent  mistake,  supposed  the 
plaintiff's  question  to  be,  what  is  the  rate  from  Waterbury 
to  Milford  ?  and  solely  on  account  of  this  mistake,  after  in- 
forming himself  from  the  tariff-sheet  and  freight  book,  gave 
the  rate  between  the  two  last  named  points.  The  defendant 
could  only  make  the  contract  through  its  agent  or  agents, 
and  the  two  clerks,  on  the  assumed  state  of  facts,  were  the 
agents  through  whom  the  plaintiff  attempted  to  contract 
with  the  defendant.  The  plaintiff's  question,  though  at  first 
and  in  form  addressed  to  the  freight  cashier^  was  in  fact  and 
finally  addressed  to  the  way-bill  clerk,  and  by  him  alone  it 
was  answered.  He,  therefore,  and  not  the  freight  cashier, 
in  fact  fixed  the  terms  of  the  proposal  made  by  the  defend- 
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ant,  as  to  the  only  point  that  was  then  of  any  importance  to 
the  plaintiff  or  defendant,  namely,  the  rate.  It  was  just  as  if 
the  plaintiff  had  seen  the  way-bill  clerk  alone,  and  had  ad- 
dressed  to  him  his  question,  and  had  been  answered  by  mis- 
take,  and  the  freight  cashier  had  figured  up  the  amount, 
taken  the  money,'  and  given  a  receipt  based  upon  informa- 
tion given  him  by  the  way-bill  clerk  or  the  plamtiff.  Look- 
ing,  then,  at  the  substance  of  the  matter,  rather  than  its 
form,  the  proposal  to  carry  the  goods  for  13  cents  per  hun- 
dred weight  was  made  by  the  way-bill  clerk  rather  than  by 
the  freight  cashier.  In  point  of  fact  all  the  latter  did  was  to 
figure  up  what  the  aggregate  charge  would  be,  based  upon 
the  statement  made  by  the  way-bill  clerk,  take  the  pay 
therefor,  and  give  a  receipt.  Under  such  circumstances  it 
is  plain  that  the  defendant  understood  the  question  to  be 
what  is  the  rate  to  Milford  ?  and  made  a  proposal  based  upon 
that  understanding,  which  was  in  effect  a  proposal  to  carry 
the  goods  to  Milford,  while  the  plaintiff  understood  the  pro- 
posal to  be  to  carry  the  goods  to  Branford.  No  question  is 
raised,  upon  the  record,  as  to  negligence  on  the  part  of  the 
defendant  or  its  agents  in  this  matter,  nor  as  to  estoppel, 
nor  as  to  the  sufficiency  or  correctness  of  the  charge,  in  any 
respect,  except  as  stated  in  the  reasons  of  appeal.  On  thV 
assumed  state  of  facts  we  think  the  minds  of  thfe  parties 
never  met  on  account  of  this  fundamental  error  or  mistake, 
the  result  beine  that  the  contract  attempted  to  be  made  was 
not  in  fact  made.  In  this  view  of  the  matter  the  case  comes 
clearly  within  the  principles  laid  down  in  the  case  of  Hart- 
ford &  N.  H.  R.  Co.  V,  Jackson,  24  Conn.  514,  and  must  be 
governed  thereby.  The  plaintiff,  in  his  brief,  assumes  that 
the  proposal  was  made  by  the  freight  cashier,  and  not  by  the 
way-bill  clerk.  He  says  whether  he  dealt  with  one  or  the 
other  was  a  question  of  fact  for  the  jury  to  decide ;  and  that 
the  court  either  decided  this  question  of  fact,  and  held  that 
the  plaintiff  dealt  with  the  cashier,  or  held  that  it  made  no 
difference  with  which  one  he  dealt.  We  think,  as  is  appar- 
ent from  what  has  already  been  said,  that  the  plaintiff  is 
wrong  in  his  assumption  that  the  proposal  was  made  by  the 
freight  cashier.  The  facts  do  not  warrant  the  assumption. 
It  is  true  that  whether  the  plaintiff  dealt  with  one  or  the 
other  was  a  question  of  fact,  but  the  court  did  not  de- 
cide it  as  a  question  of  fact,  nor,  if  so,  is  that  question  be- 
fore us.  The  question  before  us  is  whether,  assuming  the 
truth  of  the  facts  disclosed  by  the  record,  the  court,  in  the 
part  of  the  charge  now  in  question,  stated  correctly  the  law 
applicable  thereto..  We  hold  that  it  did,  and  that  there  is  no 
error  upon  this  point. 

49  A.  &  E.  R.  Gas. — 5 
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The  remaining  question  is  whether  the  court  erred  in  charg- 
ing the  jury  as  set  forth  in  the  second  reason  of  appeal.  The 
DefeadftBteK-  g^ods  wcre  Carried  to  Branford,  anci  no  claim 
titled  to  Ilea  secms  to  havc  been  made  on  the  trial  below,  and 
foriurtMOB-  it  is  not  made  before  us,  that  by  so  doing  the  de- 
abie  charges,  (endant  had  expressly  or  impliedly  agreed  to  carry 
them  there  for  $9.75.  The  facts  of  record  afford  no  warrant 
for  finding  the  existence  of  such  a  contract,  and  we  must  as- 
sume that  the  jury  found  that  there  was  none.  The  plaintiff 
demanded  that  his  goods  should  be  delivered  to  him  at 
Branford,  and  insisted  upon  this.  «Had  his  supposed  contract 
with  the  defendant  been  a  valid  one,  he  would  have  been  en- 
titled to  such  delivery  without  further  payment.  But  there 
was  no  such  contract.  ,The  defendant  had  performed  a 
valuable  service  for  him,  and  proposed  to  charge  him  a  rea- 
sonable and  fair  rate  therefor,  which  rate,  but  for  an  inno- 
cent mistake,  he  would  have  paid.  He  insisted  upon  retain- 
ing the  benefit  of  the  service  rendered  him,  without  paying 
therefor  the  regular  and  reasonable  rate.  That  he  did  this 
under  the  mistaken  belief  that  he  made  a  special  contract  for 
such  services  can  make  no  difference.  The  part  of  the 
charge  now  in  question  was  based  upon  the  assumption  that 
the  jury  would  find  that  there  was  no  special  contract  to 
carry  tn©»  goods  for  $9.75 ;  that  there  was  no  subsequent  con- 
tract, express  or  implied,  to  carry  them  for  that  price;  that 
the  goocis  had  been  taken  to  Branford  under  such  circum- 
stances as  would  entitle  the  defendant  to  reasonable  compen- 
sation for  its  services ;  that  the  rate  charged  was  reasonable ; 
and  that  the  plaintiff  insisted  upon  the  delivery  of  the  goods 
to  him  at  Branford.  Upon  such  a  state  of  facts,  which  we 
must  assume  the  jury  found  to  be  true,  the  charge  of  the 
court  was  correct.  There  is  no  error  apparent  upon  the 
record.     The  other  judges  concurred. 


Lyons 

HOFFNUNG  et  aL 


{Privy  Council,  L.  R.  /j  Appeal  CaseSy  jpi.) 

Stoppage  in  Transitu— Right  of  Vendor— Duration  of  Transitus. — Where 
goods  are  intended  by  the  purchaser  to  pass  direct  from  the  possession  of 
the  vendors  into  the  possession  of  a  carrier,  to  be  carried  to  a  destination 
contemplated  at  the  time  of  purchase  by  both  parties.  //M,  that, 
whether  or  not  delivery  has  been  made  to  the  carrier  in  such  sense  as  to 
pass  the  property  to  the  purchaser  as  owner,  the  goods,  though  held  by 
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the  carrier  as  the  purchaser's  agent,  are  in  transitu  till  the  destination  is 
reached ;  and  that  the  vendors  have  the  right  to  stop  them. 

Appeal  from  the  Supreme  Court  of  New  South  Wales. 

Appeal  from  an  order  of  the  supreme  court  (Wiudeyer 
and  Foster,  J.  J.,  Innes,  J.,  dissenting),  setting  aside  a  ver- 
dict in  favor  of  the  appellant,  and  granting  a  new  trial. 

The  action  was  brought  by  the  appellant  as  official  as- 
signee  of  an  insolvent  named  William  Clare,  carrying  on 
business  at  Sydney,  against  the  respondents,  also  carrying 
on  business  there,  practically  fof  the  conversion  of  goods 
sold  by  them  to  the  insolvent  Clare  upon  credit,  which  goods 
they  had  stopped,  as  they  contended,  in  transitu,  between 
the  port  of  Sydney  and  the  port  of  Kimberley  in  Western 
Australia.  The  goods  at  the  time  of  such  stoppage  were 
on  board  the  S.S.  Gambier,  destined  for  Kimberley.  Such 
stoppage  was  effected  by  the  respondents  because  of  Clare  s 
insolvency  coming  to  their  knowledge  after  the  goods  left 
Sydney  and  before  their  arrival  at  Kimberley,  and  was  ob- 
tained bv  their  indemnifying  Messrs.  Wm.  Howard  Smith 
&  Sons,  Limited,  the  owners  or  charterers  of  the  said  steam- 
er, the  respondents  being  unpaid  vendors  of  the  goods.  The 
respondents  upon  such  indemnity  obtained  delivery  up  to 
them  of  the  said  goods. 

The  facts  are  stated  in  the  judgement  of  their  lordships 
The  judgments  of  the  supreme  court  are  reported  in  9  L.  K 
N.  S.  W.  p.  313.  Those  of  the  majority  proceeded  on  the 
g^round  that  the  verdict  was  against  evidence  and  against 
the  weight  of  evidence,  and  that  the  learned  chief  justice  had 
misdirected  the  jury  in  telling  them  that  "  if  Clare  handed 
up  to  Howard  Smith  &  Co.  the  bills  of  lading  or  shipping 
receipts  received  by  him  (Clare)  from  the  respondents,  and 
received  from  Howard  Smith  &  Co.  another  bill  of  lading, 
it  was  of  no  moment  whether  the  latter  bill  of  lading  con- 
tained the  names  of  the  respondents  as  shippers,  because  if 
at  that  time  Howard  Smith  &  Co.  entered  into  a  contract 
with  Clare  to  carry  these  goods  and  were  paid  freight,  there 
would  then  be  a  fresh  contract  with  Clare  under  which 
Howard  Smith  &  Co.  became  Clare's  agents,  and  it  would 
be  equivalent  to  a  delivery  to  Clare." 

Barnes,  Q.  C,  and  P,  Howard  Smithy  for  the  appellant. 

Finlay,  Q.  C,  and  Pollard,  for  the  respondents. 

Lord  Herschell. — The  question  raised  in  this  action  is 
whether  the  respondents,  who  are  merchants  carrying  on 
business  in  Sydney,  were  entitled  to  stop  fn  transitu 
certain  goods  which  were  purchased  of  them   by  ^"*** 
William   Clare,  the  trustee   under  whose   insolvency  is  the 
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appellant  on  the  present  appeal,  and  was  the  plaintiff  in  the 
action  below.  At  the  trial  evidence  was  given  by  William 
Clare  that  when  he  purchased  the  goods  he  gave  instruc- 
tions to  Davis,  who  was  acting  on  behalf  of  the  vendors,  to 
mark  the  packages  Y»  that  is,  William  Clare,  Kimberley, 
and  that  he  told  him  to  send  the  goods,  when  packed  and 
marked,  down  to  Howard  Smith  &  Co.*s  wharf  in  Sydney. 
He  stated  that  he  gave  no  other  instructions ;  but  on  cross- 
examination  he  admitted  that  he  had  told  Marks  that  the 
g9ods  were  going  to  Kimberley ;  that  he  was  going  to  take 
the  goods  there  ;  that  they  were  going  w-ith  him.  The  evi- 
dence eiven  by  Marks  vyas,that  a  day  or  two  before  the  pur- 
chase ne  ►saw  Clare,  who  told  him  that  he  was  going  to 
Kimberley ;  that  he  wanted  the  goods  he  was  purchasing  to 
be  shipped  by  the  first  boat,  which  was  the  -  Gawbier ;  and 
evidence  was  also  given  by  Davis  that  at  the  date  of  the 
purchase  Clare  had  stated  that  he  was  undecided  whether 
the  goods  were  to  go  by  the  Gambier  or  some  other  vessel, 
but  that  that  he  would  let  them  know ;  and  that  he  came 
two  days  later  and  told  them  the  goods  were  to  be  shipped 
by  the  Gambier  to  Kimberley. 

Messrs.  Howard  Smith  &  Co.,  to  whose  wharf  the  goods 
were  to  be  sent,  are  shipowners,  and  were  known  to  both 
parties  to  be  then  loading  vessels  for  the  port  of  Kimberley, 
the  earliest  of  their  vessels  to  sail  being  the  Gambier.  The 
goods  were  sent  by  the  respondents  to  Howard  Smith  & 
Co.*s  wharf,  and  a  document  was  sent  with  them  which  was 
initialed  on  behalf  of  Howard  Smith  &  Co.  by  one  of  their 
employes,  which  was  in  these  terms:  "  Wm.  Howard  Smith 
&  Sons,  Limited,  Sydney,  20  I  5  |  86.  Steamer  Gambier,  For 
King's  Sound.  Shipper,  S.  Hoffnung  &  Co.  Consignee,  W. 
Clare.  Goods,  Kimberley."  It  appears  that  in  respect  of 
some  of  the  goods,  those  apparently  that  were  in  bond,  a 
more  elaborate  form  of  receipt  was  given  by  the  shipown- 
ers; but  in  those  receipts  also  Hoffnung  &  Co.  were  de- 
scribed as  the  shippers  of  the  goods,  Clare  as  the  consignee, 
and  the  place  of  destination  as  Kimberley. 

At  the  trial  before  the  chief  justice  several  questions  were 
put  to  the  jury.  The  first  three  were  in  these  terms:  (i) 
"  Did  Clare  instruct  the  defendants  to  deliver  the  goods  to 
Clare  at  Howard  Smith  &  Co.'s  wharf,  and  did  the  defend- 
ants accept  such  instructions? — Yes.  (2)  If  so,  did  the  de- 
fendants in  fact  deliver  the  goods  at  Howard  Smith  &  Co.*s 
wharf  in  accordance  with  such  instructions? — Yes.  (3)  Did 
Clare  instruct  the  defendants  to  ship  the  goods  by  the  S.S. 
Gambier y  and  consign  them%  to  him  at  Kimberley? — No.'* 
The  fourth  is  immaterial,  and  it  was  not  answered  by  the 
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jury.  The  fifth  was  in  these  terms :  "After  the  goods  were 
in  fact  delivered  at  Howard  Smith  &  Co.'s  wharf,  was 
any  contract  entered  into  between  Clare  and  Howard  Smith 
&  Co..  to  ship  the  goods  to  Kimberley  on  his  account  ? — 
Yes." 

Upon  those  findings  the  chief  justice  entered  the  verdict 
for  the  plaintiff.  A  rule  was  afterwards  obtained  to  set 
aside  that  verdict  and  for  a  new  trial,  on  the  ground  that 
the  findings  of  the  jury  were  against  the  weight  of  evi- 
dence, and  also  on  the  ground  that  the  learned  chief  justice 
had  misdirected  the  jury  on  a  point  to  which  their  lordships 
will  call  attention  hereafter.  That  rule  came  on  for  argu- 
ment before  three  learned  judges  in  the  supreme  court  and 
\va5  made  absolute  for  a  new  trial  by  a  majority  of  those 
judges. 

The  first  question  their  lordships  have  to  consider  is  whether 
the  verdict  can,  as  the  appellant  alleges,  be  supported  as  be- 
ing right  upon  a  true  view  of  the  facts  proved  at 
the  trial,  or  at  least  as  being  one  which  might  rea-  ^J******** ** 
sonably  be  found  by  the  jury.  The  first  two  ques- 
tions put  to  the  jury  appear  to  their  lordships  to  be  possibly 
open  to  the  charge  of  ambiguity.  If  the  meaning  of  the  lan- 
guage used,  "  Did  Clare  instruct  the  defendants  to  deliver 
the  goods  to  Clare  at  Howard  Smith  &  Co.*s  wharf  and 
**Did  the  defendants  in  fact  deliver  the  goods  at  Howard 
Smith  &  Co.'s  wharf  in  accordance  with  such*  instructions?** 
be, — Were  the  instructions  to  deliver  them  to  Clare  person- 
ally at  Howard  Smith  &  Co.'s  wharf  and  were  those  mstruc- 
tions  obeyed? — it  is  obviously  impossible  to  support  the 
finding,  but  even  if  the  meaning  be — Were  the  defendants 
to  deliver  the  goods  to  Clare  at  Howard  Smith  &  Co.'s 
Avharf  in  this  sense,  that  they  were  to  be  held  by  Howard 
Smith  &  Co.  for  Clare,  not  as  carriers,  but  as  his  agent  in 
some  other  capacity? — the  verdict  appears  to  their  lord- 
ships to  be  entirely  against  the  weight  of  evidence,  or  in- 
deed to  have  no  evidence  at  all  to  support  it.  If  all  that 
was  meant  be — Were  the  goods  to  be  delivered  to  Clare, 
at  Howard  Smith  &  Co.*s  wharf,  in  this  sense,  that  the 
transaction  of  sale  and  delivery  was  to  be  then  completed, 
so  that  the  propert)'^  should  pass  to  Clare,  and  he'^  should 
become  the  owner  ot  the  goods? — the  finding  would  be 
perfectly  correct,  but  wholly  immaterial  upon  the  question 
whether  the  respondents  had  a  right  to  stop  the  goods  in 
transitu. 

Reliance  was  placed  by  the  appellant  on  the  fact  that  the 
receipts  which  have  been  mentioned  were  handed  over  by  the 
respondents  to  Clare,  and  that,  being  in  possession  of  these 
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receipts,  he  obtained  from  Howard  Smith  &  Co.  a  bill  of 
lading.  He  stated  that  in  that  bill  of  lading  he 
ExtiUBceor  ^yas  named  as  consignee,  but  that  the  name  of 
^t^tottop  H^finung  &  Co.  did  not  appear  as  shippers. 
tnuitiu.  Their  lordships  think  that  some  doubt  may  well 
be  entertained  whether  he  is  accurate  in  that 
statement,  having  regard  to  the  evidence  as  to  the  course 
of  business,  and  indeed  applying  common  knowledge  as  to 
the  course  which  such  a  transaction  would  ordinarily  take. 
But,  however  that  may  be,  and  assuming  it  to  be  the  fact 
that  he  did  obtain  such  a  bill  of  lading,  in  their  Lordships' 
opinion  the  circumstance  is  wholly  immaterial.  The  goods 
were  undoubtedly  carried  by  the  vessel  Gambier  on  a  voy- 
age to  Kimberley,  and  were  in  transit  upon  that  voyage 
at  the  time  when,  owing  to  the  insolvency  of  Clare,  the  re- 
spondent stopped  them.  The  arrangement  for  the  freight 
at  which  the  goods  were  carried  appears  to  have  been 
made  in  contemplation  of  this  and  other  purchases  by  Clare 
before  the  date  when  those  purchases  were  effected.  The 
shipowners  undertook,  in  consideration  of  the  fact  that 
he  was  about  to  have  a  considerable  quantity  of  goods 
shipped,  to  carry  them  somewhat  below  the  ordinary 
freight.  As  far  as  the  evidence  goes,  no  transaction 
with  regard  to  the  carriage  of  these  goods  took  place  be- 
tween Clare  and  the  shipowneVs  aftpr  the  date  of  the  pur- 
chase; except  the  exchange  of  the  receipts  which  have 
been  mentioned  for  the  bill  of  lading.  Even  assuming  that 
the  jury  were  entitled  to  disregard  all  the  oral  evidence  in 
the  case  except  that  given  by  Clare,  and  to  act  upon  that 
evidence  alone,  in  the  opinion  of  their  lordships  the  deci- 
sion ought  to  have  been  in  favor  of  the  defendants  in  the 
action. 

It  appears  to  their  Lordships  that,  upon  the  undisputed 
facts  of  the  case,  the  right  to  stop  in  transitu  under  the  cir- 
cumstances proved  at  the  trial  was  clear.  The  goods  at  the 
time  of  the  purchase  were  undoubtedly  intended  by  the  pur- 
chaser to  pass  direct  from  the  possession  of  the  vendors  into 
the  possession,of  a  carrier  to  be  carried  to  a  destination  in- 
timated  by  the  purchaser  to  the  vendors  at  the  time  of  the 
sale  ;  because,  although  the  language  used  by  Clare  accord- 
ing to  his  evidence  was  that  he  was  going  to  Kimberly,  and 
going  to  take  these  goods  with  him,  that  language  must  be 
interpreted  according  to  the  ordinary  course  of  business  as 
it  would  be  understood  by  business  men  ;  and  it  is  obvious 
that  Clare  was  not  going  to  take  these  goods  with  him  in 
any  other  sense  than  that  he  intended  himself  to  be  a  passen- 
ger by  the  vessel  on  which  they   were  to  be  shipped  and  by 
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which  they  were  to  be  carried,  his  intention  being  that  the 
goods  should  be  shipped  on  board  that  vessel  as  cargo  in 
the  ordinary  way,  carried  by  carriers  to  their  destination, 
and  there  delivered  to  him. 

These  circumstances  appear  to  their  Lordships  sufficient  to 
indicate  that  the  riffht  to  stop  in  transitu  existed.  The  test 
laid  down  by  Lord  EUenborough  in  the  case  of 
Dixon  and  Others  v,  Baldwin  and  Another  (5  East,  ^■*i';t'^**' 
175)  appears  clearly  to  cover  such  a  case  as  this. 
Alluding  to  the  case  of  Hunter  v.  Beal  (cited  in  Ellis  v. 
Hunt,  3  T.  R.  467),  in  which  it  was  said  that  "  the  goods 
must  come  to  the  corporal  touch  of  the  vendees,  in  order  to  oust 
the  right  of  stopping  in  transitu,"  Lord  EUenborough  says 
that  this  was  "  3.  figurative  expression,  rarely,  if  ever,  strictly 
true.  If  it  be  predicated  of  the  vendee's  own  actual  touch,  or 
of  the  touch  of  any  other  person,  it  comes  in  each  instance  to 
a  question  whether  the  party  to  whose  touch  it  actually 
comes  be  an  agent  so  far  representing  the  principal  as  to 
make  a  delivery  to  him  a  full,  effectual,  and  final  delivery 
to  the  principal  as  contradistinguished  from  a  delivery  to 
a  person  virtually  acting  as  a  carrier  or  a  means  of  convey- 
ance to  or  on  the  account  of  the  principal  in  a  mere  course 
of  transit  towards  him."  Their  Lordships  think  it  cannot  be 
doubted  that  in  the  present  case,  putting  the  case  most  fav- 
orably for  the  appellant,  the  goods  came  into  the  hands  of 
Howard  Smith  &  Co.  as  carriers  on  Clare's  account. 

The  law  appears  to  their  Lordships  to  be  very  clearly  and 
accurately  laid  down  by  the  Master  of  the  Rolls  in  the  case 
of  Bethell  v.  Clark  (20  Q.  B.  D.  615).  He  says: 
**  When  the  goods  have  not  been  delivered  to  the  ,^*JJi*,J*7f 
purchaser  or  to  any  agent  of  his  to  hold  for  him  carrier, 
otherwise  than  as  a  carrier,  but  are  still  in  the 
hands  of  the  carrier  as  such  and  for  the  purposes  of  the 
transit,  then,  although  such  carrier  was  the  purchaser's 
agent  to  accept  delivery  so  as  to  pass  the  property,  never- 
theless  the  goods  ^re  in  transitu  and  may  be  stopped."  The 
present  case  appears  to  fall  distinctly  within  the  terms  there 
employed.  The  goods  had  not  been  delivered  either  to  Clare 
or  to  any  agent  of  his  to  hold  for  him  otherwise  than  as 
a  carrier,  but  were  still  in  the  hands  of  the  carrier  as  such 
and  for  the  purposes  of  the  transit.  There  does  not  seem  to 
be  any  pretense  for  the  allegation  that  Howard  Smith  &  Co. 
were  ever  intended  to  receive  or  hold,  or  ever  did  receive 
or  hold  these  goods  except  as  carriers,  to  convey  them  to 
their  destination,  Kimberley.  No  arrangement  other  than  an 
arrangement  With  reference  to  the  terms  of  freight  had  been 
made  by  Clare,  before  the  goods  were  put  into  the  posses- 


72  LYONS  V,   HOFFNUNG.  [VOL.  49 

sion  of  Howard  Smith  &  Co.  They  were  received  by  How- 
ard Smith  &  Co.  upon  the  terms — for  they  signed  receipt 
notes  to  thtit  effect — that  they  should  be  carried  by  them  to 
Kimberley  by  means  of  a  particular  vessel.  Those  receipts, 
showing  the  terms  upon  which  the  goods  had  been  received, 
passed  into  the  hands  of  Clare,  and  were  acted  upon  by  him 
without  the  slightest  objection  to  their  form.  After  he  had 
obtained  possession  of  the  receipt  notes  all  that  he  did  was  to 
exchange  them  for  a  bill  of  lading,  in  order  that  they  might, 
under  that  bill  of  lading,  be  carried  to  Kimberley,  their  des- 
tination. There  does  not  therefore  seem  to  be  throughout 
the  whole  transaction  the  slightest  evidence  that  Howard 
Smith  &  Co.  ever  held  or  were  intended  to  hold  these  goods 
otherwise  than  as  carriers,  to  be  taken  by  them  to  Jheir  des- 
tination. 

Under  these  circumstances  it  seems  difficult  to  understand 
the  contention  that  the  right  of  stoppage  in  transitu  did  not 
exist.  The  learned  chief  justice,  in  slimming  up  to  the  jury, 
appears  to  have  told  them  that  if  Clare  made  a  new  contract 
\Vith  Howard  Smith  &  Co.  in  respect  to  the  carriage  of  these 
goods  after  they  came  into  their  possession,  that  would  be 
sufficient  to  constitute  a  delivery  to  Clare,  which  would  put 
an  end  to  any  right  to  stop  in  transitu.  Their  Lordships 
gather  this  from  tne  particular  direction  complained  of,  and 
which  formed  one  of  the  grounds  on  which  the  rule  was 
granted.  The  ground  was :  "  That  his  Honour,  it  is  sub- 
mitted, erroneously  told  the  jury  that  if  Clare  handed  up  to 
Howard  Smith  &  Sons,  Limited,  the  bills  of  lading,  or  ship- 
ping receipts,  received  by  him  from  the  defendants,  and  re- 
ceived from  Howard  Smith  &  Sons,  Limited,  another  bill  of 
lading,  it  was  of  no  moment  whether  the  latter  bill  of  lading 
contained  the  names  of  the  defendants  as  shippers,  because 
if  at  that  time  they  entered  into  a  contract  with  Clare  to 
carry  these  goods,  and  were  paid  freight,  then  there  would 
be  a  fresh  contract  with  Clare,  under  which  Howard  Smith 
&  Sons,  Limited,  became  Clare's  agents,  and  it  would  be 
equivalent  to  a  delivery  to  Clare."  No  doubt  it  might  be 
equivalent  to  a  delivery  to  Clare  for  the  purpose  of  passing 
the  property  to  Clare  ;  but  if  his  Honor  intended  to  instruct 
the  jury  that  such  a  contract  entered  into  between  Clare  and 
the  shipowners  would  be  equivalent  to  the  shipowners  hold- 
ing the  goods  for  Clare  otherwise  than  as  carriers,  and  becom- 
ing his  agents  so  as  to  create  a  new  transaction,  having  its  ini- 
tiation only  at  that  time,  their  Lordships  are  unable  to  agree 
with  the  law  which  appears  to  have  been  laid  down.  If 
the  goods  were  received,  by  Howard  Smith  &  Co.  to  be 
carried   to   Kimberley,   and   this  was  indicated  as  the  des- 
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tination  of  the  goods  at  the  time  when  the  vendors  were  in- 
structed tc  defiver  the  goods  to  the  carriers,  then,  in  the 
view  which  their  Lordships  take,  it  is  immaterial  whether 
a  fresh  bill  of  lading  was  obtained  by  Clare,  or  whether  that 
bill  of  lading  containetl  the  name  of  Clare  or  of  the  defend- 
ants as  shippers. 

The  appellant  relied  upon  several  cases  which  were  pressed 
by  the  learned  counsel  on  their  Lordships,  in  which  it  had 
been  held  that  although  the  vendor  knew  that  some  foreign 
destination  was  intended  for  the  goods,  yet  if  he  delivered 
them  to  a  shipping  agent  to  be  by  him  sent  abroad,  the  tran- 
sit, so  far  as  the  vendor  was  concerned,  then  came  to  an  end, 
and  that  there  was  no  right  in  the  vendor  to  stop  on  the  sub- 
sequent voyage.  Their  Lordships  do  not  think  that  those 
cases  are  in  any  way  applicable  to  the  circumstances  existing 
here.  There  the  delivery  was  not  a  delivery  by  the  vendor 
to  the  carrier  to  be  carried  to  a  destination  mdicated  at  the 
timejof  sale.  A  new  transit  commenced  which  had  its  origin 
in  the  action  of  the  shipping  or  forwarding  agent,  as  the  case 
might  be,  which  appears  to  be  an  altogether  different  case 
from  that  with  which  their  Lordships  have  to  deal;  where 
the  goods  passed  direct  from  the  hands  of  the  vendors  into 
the  hands  of  the  carriers,  to  be  carried  to  the  destination 
then  contemplated  b}'  both  parties. 

Their  Lordships  will  therefore  humblv  advise  Her  Majesty 
that  the  judgment  appealed  from  be  affermed.  The  appel- 
lant must  pay  the  costs  of  the  appeal. 

Stoppage  In  Transitu. —  Transfer  of  Bill  of  Lading  by  Insolvent  Con- 
signee.— In  Missouri  Pacific  R.  Co.  v.  Heidenheimer  (Tex.  November  10, 
1891),  17  S.  W.  Rep.,  608,  the  action  was  brought  against  the  defendant 
company  to  recover  the  value  of  goods  received  by  it  as  a  common  car- 
rier and  not  delivered.  It  appeared  that  the  bill  of  lading  for  the  goods 
in  question  was  sent  by  the  consignor  to  the  consignees,  and  by  them 
transferred  to  the  plaintiff.  Held,  that  this  defeated  the  consignees'  right 
of  stoppage  in  transitu.  The  Court  said  :  "  A  bill  of  lading  is  regarded 
as  a  quasi-negotiable  instrument.  It  symbolizes  the  property  which  it  de- 
scribes. The  assignment  of  a  bill  of  lading,  indorsed  thereon,  accompan- 
ied by  delivery  of  the  instrument,  passes  to  the  assignee  title  to  the  goods, 
though  actually  in  transit,  as  complete  as  if  they  had  passed  through  the 
buyer's  hands,  and  been  delivered  bodily  to  the  assignee.  When,  by  such 
an  assignment,  the  consignee  transfers  it  for  value  to  a  third  party,  acquir- 
ing it  in  good  faith,  the  right  of  stoppage  in  transitu  is  defeated.  Daniel, 
Ncg.  Inst.  (3  Ed.).  §§  1727-1730;  23  Am.  &  Eng.  R.  Cas.,  703,  note, "  StopH 
page  in  Transitu  :  "  2  Am.  &  En|^.  Enc.  Law,  242-244.  It  is  held  also  by 
some  authorities  that,  where  a  bill  is  so  assigned  as  collateral  security,  the 
rights  of  the  pledgee  thereunder  are  the  same  as  those  of  an  actual  pur- 
chaser of  the  goods  for  value,  so  far  as  the  exercise  of  those  rights  is  nec- 
essary for  the  holder's  protection  ;  and  that  one  who  makes  a  temporary 
advance  to  the  vendee,  taking  the  bill  as  his  security,  has  the  same  rights 
as  the  buyer  of  the  goods.     2  Am.  &  Eng.  Enc.  Law,  243.  244,  and  note  4; 
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I  Wait.  Act.  &  Def.,  pp.  528,  529,  §11;  Campbell  v,  Alford,  57  Tex.,  162 ; 
Adoue  V,  Seeligson,  54  Tex.,  594.  In  any  event,  it  must,  we  think,  be  con- 
ceded that,  if  the  transfer  of  a  bill  of  lading  by  way  of  pledge  or  mortgage, 
or  as  collateral  security  for  a  loan,  do  not  absolutely  defeat  the  right  of 
stoppage  in  transitu,  trie  seller  cannot  exert  that  right  until  he  has  dis- 
charged the  debt  secured  by  the  transfer,  as  hfs  right  is  subject  to  that  of 
the  mortgagee  or  pledgee.  Chandler  v,  Fulton,  10  Tex..  24;  i  Wait,  Act. 
&  Def..  p.  529,  §  13." 

Rights  Acquired  at  Mortgage  Sate. — At  the  time  of  the  delivery  of  the 
goods  shipped  to  a  merchant  on  his  written  order,  his  store  and  stock 
were  in  the  possession  of  an  agent  who  represented  several  mortgagees, 
whose  mortgages  were  given  after  the  goods  were  ordered,  and  under  one 
of  which  a  sale  was  made  at  about  the  date  of  such  delivery,  aiid  the  goods 
bid  in  by  one  of  the  mortgagees.who  remained  in  possession,  and  from  whom, 
and  the  merchant  who  was  acting  as  agent  for  the  mortgagee,  a  portion  of 
the  goods  ordered  were  replevied  by  the  vendor,  who  claimed  the  right 
to  stop  them  in  transit.  And  it  is  held  that  if  the  merchant  was  insolvent 
when  he  made  the  order,  or  became  so  at  any  time  before  he  claimed  the 
delivery  of  the  goods,  and  if  they  were  never  actually  delivered  to  his  pos- 
session, the  vendor's  rights  were  paramount  to  any  acquired  at  the  mort- 
fage  sale;  which  question  of  actual  delivery  was  for  the  jury.  Kingman 
:  Co.,  V,  Denison,  84  Mich.,  608. 
Vendee  Obtaining  Possession  of  Property  by  Fraud  and  Selling  It  Again, 
— One  who  ships  property  on  a  contract  of  sale  to  commission  merchants 
to  be  delivered  to  the  shipper  on  payment  of  a  draft,  which  he  forwards 
with  a  bill  of  lading,  has  a  right  to  stop  it  in  transitu,  after  it  has  been  ob- 
tained by  the  purchaser  by  fraudulent  means  without  payment  and  sold  by 
him  to  an  a^ent  who  has  shipped  such  property  to  his  principal.  Berge- 
man  v,  Indianapolis  &  St.  L.  R.  Co.,  104  Mo.,  ^^. 


Randall 
Richmond  &  Danville  R.  Co. 

{108  North  Carolina  6j2,) 

Carriert— Prepayment  of  Freight  ^Connecting  Lines — A  common  carrier 
may  require  prepayment  of  freight  charges  from  any  shipper  at  its  choice, 
although  it  does  not  require  it  from  others,  and  may  lawfully  refuse  to 
receive  freight  from  a  connecting  carrier  without  such  prepayment.  It 
should  appear  however,  that  the  shipper  or  forwarding  carrier  had  notice 
that  prepayment  was  required.  ^ 

Appeal  from  Madison  Superior  Court. 
Action  by  J.  W.  Randall  against  the  Richmond  &  Danville 
Railroad  Company  for  refusal  to  receive  freight. 
F,  H  Busbee,  for  appellee. 

Clark,  J.— A  conjmon  carrier  can  demand  prepayment  of 
freight  from  any  one  and  to  any  station.  Code,  §  1963; 
Allen  V.  Cape  Fear  &  G.  V.  Co.  100  N.  Car  397.  35  Am.  & 
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Eng.  R.  Cas.  532.  That  the  defendant  made  a  general  reg- 
ulation  that  it  would  require  prepayment  on  all 
freight  to  a  flag  station  (at  which  there  was  no  r^*I[^*'"*' 
agent)  was  not  only  reasonable,  but  was  a  matter  pHpsyaeBt. 
entirely  within  the  defendant's  powers.  A  common 
carrier  may  require  prepayment  from  any  shipper  at  its 
choice,  though  it  may  not  require  it  from  others.  Allen  v. 
Cape  "Fear  &  G.  V.  Co.,  supra.  It  should  appear,  however, 
that  the  plaintiff  or  his  forwarding  agent,  the  first  company, 
had  notice  that  prepayment  was  required.  This  the 
defendant  was  not  improperly  allowed  to  do  by  showing  as 
it  did,  that  all  freight  to  this  station  was  required  to  be  pre- 
paid,  and,  further,  by  the  plaintiff  himself  that  he  knew  of 
such  regulation.  It  was  also  in  evidence  that  notice  was 
given  to  the  East  Tennessee,  Virginia  &  Georgia  Railroad, 
who  were  the  agents  of  plaintiff  for  forwarding  the  freight 
beyond  its  own  line.  A  witness  introduced  for  defendant 
testified  that  the  defendant  did  not  accept  the  freight  from 
the  East  Tennessee,  Virginia  &  Georgia  Railroad  till 
February  28th,  and  that  it  was  shipped  the  next  day.  The 
two  companies  were  not  shown  to  be  under  the  same  manage- 
ment,  but  were  simply  connecting  roads.  The  defendant 
was  not  required  to  receive  freight  from  the  East  Tennessee, 
Virginia  &  Georgia  Railroad  for  shipment  without  prepay- 
ment of  freight,  any  more  than  from  any  one  else.  It  is  in 
evidence,  and  not  contradicted,  that  the  defendant  notified 
such  company  that  it  required  prepayment,  and,  when  it  was 
satisfied  in  that  regard,  that  it  immediately  received  and 
promptly  shipped  the  freight.  If  the  East  Tennessee, 
Virginia  &  Georgia  Railroadreceived  prepayment  of  freight 
for  shipment  over  both  lines,  and  negligently  failed  to  pre- 
pay the  defendant,  as  required  by  its  regulations,  and  the 
plaintiff  has  suffered  damage  by  the  consequent  detention,  he 
must  look  to  the  company  who  received  his  money,  and  with 
whom  he  contractea  for  the  shipment.  Mount  Pleasant 
Manufacturing  Co.  v.  Cape  Fear,  etc.  R.  Co.,  106  N.  C.  207. 
The  court  properly  instructed  the  jury  that  there  was  no 
evidence  that  the  defendant  received  the  freight  until 
February  28th,  and  to  find  the  issues  in  favor  of  the 
defendant. 
No  error. 

Carrier  may  Demand  Prepayment  of  Freight — A  carrier  may  require  a  pre- 
^yment  of  his  charges  and  may  refuse  to  carry  goods  tendered  for  trans- 
portation unless  such  charges  are  paid  in  advance.  "  While  the  law 
compels  him,  from  motives  of  public  policy,  to  deal  with  all  persons,  and 
leaves  him  no  choice  as  to  his  customers,  it  does  not  bind  him  to  deal  on 
credit,  and  he  may  demand  the  price  of  his  labor  before  it  is  performed. 
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Hutchinson  on  Carriers,  §  116;  Pickford  7/.  Grand  Junction  R.  Co.  10  M. 
&  W.  372:  Barnes  z/.  Marshall,  L.  R.  18  Q.  B.  785;  Wyld  v,  Pickford  18 
M.  &  W.  448 :  Botson  v,  Donovan  4  B.  &  Aid.  28 ;  Bastard  v.  Bastard,  2 
Shower  81 ;  Allen  t/.C^pe  Fear  &  Y.V.R.  Co.,  100  N.  Car.  397.  35  Am.  & 
Eng.  R.  Cas.  532.  The  supreme  court  of  North  Carolina  in  the  principal 
case  and  in  the  case  of  Allen  v.  Cape  Fear  &  Y.  V.  R.  Co.,  supra,  take  the 
doubtful  position  that  a  carrier  may  discriminate  among  shippers  in  this 
regard,  and  require  prepayment  of  some  and  allow  credit  to  others.  In 
the  Allen  case  it  is  said  that  this  right  to  demand  prepayment  is*but  the 
exercise  of  a  right  to  demand  of  every  one,  that,  upon  all  treight  conveyed, 
the  charges  must  be  paid  in  advance  ;  and  we  do  not  perceive  any  legal 
wrong  done  to  one  to  whom  credit  may  not  be  given  because  it  is  given  to 
others,  it  may  be  because  of  their  punctuality  in  paying  bills  whenever 
they  are  presented.  The  statute  recognizes  the  right,  for  it  compels  the 
company  to  furnish  transportation,  not  generally,  but  '  on  the  due  pay- 
ment of  the  freight  or  fare  legally  authorized  therefor  '  (Code  §  1963);  and 
therefore  the  exaction  of  prepayment  of  freight  for  goods  consigned  to  the 
plaintiff  is  but  the  assertion  of  a  right  which  might  be,  if  in  fact  it  be  not, 
enforced  against  all  dealers." 


Hazel 
Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

(Ibiva  Supreme  Courts  May  20 j  i8qi,) 

Carriers — Limitation  of  Liability — Conflict  of  Laws.— A  contract  limiting 
the  liability  of  a  carrier,  valid  in  the  state  where  it  was  made  and  from 
which  the  goods  were  shipped,  will  control  the  carrier's  liabiHty  for  a  loss 
occurring  in  a  state  where  such  a  contract  is  void. 

Limitation  of  Liability  by  Special  Contract— Dakota  Code.— Under  section 
1261  of  the  Dakota  Civil  Code,  which  provides  that  the  obligations  of  a 
common  carrier  may  be  limited  by  special  contract,  a  shipper  may  release 
the  carrier  from  all  liability  except  for  negligence,  and  the  liability  maybe 
limited  to  five  dollars  for  each  hundred  weight  of  goods. 

Appeal  from  Woodbury  District  Court. 

This  is  an  action  at  law  to  recover  the  value  of  certain 
household  goods,  which  it  is  claimed  the  plaintiffs  shipped 
over  the  defendant's  railroad  from  White  Lake,  in  Dakota, 
to  Sioux  City,  in  this  state.  It  is  averred  in  the  petition 
that  the  defendant  failed  to  deliver  said  goods  to  the  plain- 
tiffs at  Sioux  City,  and  that  they  were  lost.  The  defendant 
denied  the  allegations  of  the  petition,  and  claimed  that  the 
property  was  delivered  to  the  plaintiffs  at  Sioux  City,  and 
that  the  plaintiffs  entered  into  a  written  contract  with  the 
defendant,  through  its  agent  at  White  Lake,  by  which,  in 
consideration  of  reduced  freight  charges,  the  plaintiffs 
agreed  that  in  case  of  loss  or  damage  while  the  goods  were 
in  possession  of  the  defendant  the  amount  to  be  paid   by 
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the  defendant  should  not  exceed  five  dollars  per  hundred 
pounds.  There  was  a  trial  by  jury,  which  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiffs  in  the  sum  of  $304.  De- 
fendant appeals. 

O,  J,  Taylor^  for  appellant. 

Roberts  &  Roberts,  for  appellees. 

RoTHROCK,  J. — The  goods  were  shipped  in  the  name  of 
Mrs.  G.  Hazel  or  Mrs.  George  Hazel.  There  is  a  con- 
flict in  thefevidence  as  to  whether  the  box  in  ques-  cawiuud 
tion  was  delivered  to  the  plaintiff  at  Sioux  City, 
and  whether  the  plaintiff  George  Hazel,  who  personally 
attended  to  the  shipment,  signed  the  name  **  Mrs.  G.  Hazel  " 
to  the  alleged  contract  limiting  the  liability  of  the  defendant 
as  carrier  of  the  goods.  These  disputed  facts  demand  no 
further  consideration  than  to  say  that  they  were  for  the  jury 
to  determine,  and  we  find  no  reason  for  disturbing  the  ver- 
dict, so  far  as  these  questions  are  involved. 

The  only  real  question   in   the  case  arises  upon  the  con- 
struction of  the  legal  effect  of  the  alleged  contract  limiting 
the  liability  of  the  defenckint  as  a  common  carrier. 
It  is  not  disputed  that  the  box  of  goods  in  q^uestion  ▼•»<>*tJ  «' 
was  transported  from  White  Lake  to  Sioux  City,  uiV^^u^n." 
and  that,  if  it  was  lost,  the  loss  occurred  after  the  uy, 
property  was  brought  into  this  state;  and  no  ques- 
tion is  made  as  to  whether  the  defendant  is  liable  as  a  com- 
mon carrier  or  as  the  keeper  of  a  warehouse.     The  learned 
district  judge   was  of  the  opinion   that,  while  the  contract 
limiting  the  liability  might  be  valid  in  Dakota,  yet,  as  the 
contract  of  shipment  was  to  be  partly  performed  in  this  state, 
the  contract  limiting  liability  is  contrary  to  section   1308  of 
the  Code,  which,  in  effect  declares  such  contracts  to  be  void, 
and  that  the  courts  of  this  state  will  not  give  extra  territorial 
effect  to  such  an  act  of  a  sister  state.     The  offer  to  introduce 
said  contract  in  evidence  was  overruled,  and  it  was  ignored 
in  the  instructions  to  the  jury.     It  was  held  in  McDaniel  v, 
Chicago  &  N.  W.  R.  Co.,  24  Iowa,  412,  that  where  a  railway 
company  undertook  to  transport  a  certain  lot  of  cattle  from 
Clinton,  in  this  state,  and  deliver  them  in  Chicago,  the  con- 
tract, being  entire  and  partly  to  be  performed  in  this  state, 
must  be  governed  by  our  law  as  to  its  validity  and  interpreta- 
tion, and  that  a  restriction  as  to  liability  by  the  company, 
although  valid  under  the  law  of  Illinois,  was  invalid  in  this 
state,  and  the  carrier  was  liable  the  same  as  if  no  such  stipu- 
lation had  been  inserted  therein.     In  Talbott  v.  Merchant's 
Despatch  Transportation  Co.,  41  Iowa,  247,  a  contract  for  the 
transportation  of  certain  goods  from  Hartford,  Conn.,  to  Des 
Moines,  in  this  state,  contained  exemptions  from  liability  for 


78  HAZEL  7'.   CHICAGO,    MIL.,   &   ST.    1'.    R.   CO.      [VOL.  49 

loss  by  fire.  Tl^  goods  were  destroyed  by  fire  while  in 
transit  at  Chicago,  111.  It  was  held  that,  as  the  exceptions 
were  valid  in  the  state  where  the  contract  was  made,  and 
valid  in  the  state  of  Illinois,  where  the  loss  occurred,  the 
contract  was  valid,  and  there  could  be  no  recovery  for  the 
loss.  The  question  as  to  the  validity  of  the  contract  if  the 
loss  had  occurred  in  this  state  was  not  determined.  Apply- 
ing the  rule  of  the  case  last  cited,  if  the  goods  in  controversy 
had  been  lost  while  in  the  possession  of  the  defendant  in 
Dakota  the  liability  would  be  limited  as  provided  in  the 
contract. 

It  is  claimed  by  counsel  for  appellees  that  the  contract  is 
void  even  under  the  laws  then  in  force  in  the  territory  of 
Dakota.  Dakota  was  a  territory  at  the  time  the 
coBtnet  shipment  of  the  goods  was  made.  The  answer  of 
uw'if or*Dftko.  ^^^  defendant  sets  forth  the  following  as  the  law 
ta,  of  the  territory  at  that  time  in  force:  **  Sec.   1261. 

The  obligations  of  a  common  carrier  cannot  be 
limited  by  general  notice,  but  may  be  limited  by  special  con- 
tract." **Sec.  1263.  A  passenger,  consignor,  or  consignee, 
b)*  accepting  a  ticket,  bill  of  lading,  or  written  contract  for 
carriage,  with  a  knowledge  of  its  terms,  assents  to  the  rate  of 
hire,  the  time,  place,  and  manner  of  delivery,  therein  stated. 
But  his  assent  to  any  other  modification  of  the  carrier's 
rights  or  obligations  contained  injsuch  instruments  can  only 
be  manifested  by  his  signature  to*  the  same."  It  is  claimed 
in  behalf  of  the  plaintiffs  that  the  contract  restricting  the 
liability  of  the  defendant  is  not  authorized  hy  the  above  pro- 
visions of  the  law  of  Dakota.  This  position  is  not  well  taken. 
The  statute  expressly  authorized  the  making  of  a  special  con- 
tract, limiting  the  obligations  of  a  common  carrier.  The 
contract  in  question  limits  the  liability  to  five  dollars  per 
hundred  pounds,  and  the  liability  is  to  attach  only  for  loss 
which  occurs  by  the  gross  negligence  of  the  defendant.  It 
is  claimed  that  under  the  rule  announced  in  Hartwell  v. 
Northern  Pacific  Express  Co.,  5  Dak.  463,  37  Am.  &  Eng. 
R.  Cas.  635,  the  statute  in  question  is  held  not  to  be 
different  from  the  common  law  ;  but  this  is  a  mistake. 
All  that  is  determined  in  that  case  is  that  under  the  sections 
of  the  statute  above  cited  a  condition  in  a  bill  of  lading  that 
the  carrier  would  not  be  liable  for  any  loss  or  damage  unless 
claim  was  made  therefor  within  a  certain  time  was  not  bind- 
ing qpon  the  shipper,  because  the  contract  restricting  the 
time  of  bringing  suit  was  not  signed  by  him.  In  the  case  at 
bar  the  contract  purported  to  be  signed  by  the  shipper,  and 
there  was  a  strong  conflict  in  the  evidence  as  to  whether  the 
signature  was  genuine.     There  is  therefore  no  other  ground 
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upon  which  the  exclusion  of  the  contract  from  the  consider- 
ation ot  the  jury  can  be  sustained,  except  that  upon  which  it 
was  placed  by  the  district  court.  In  our  opinion  it  cannot 
be  upheld  on  that  ground.  It  is  a  fundamental  rule,  and  one 
of  almost  universal  application,  that  in  case  of  a  conflict  of 
laws  concerning  a  private  contract  the  !aw  of  the  place  where 
the  contract  is  maae,  and  not  where  the  action  is  brought,  is 
to  be  considered  in  expounding  and  enforcing  the  contract, 
unless  it  is  shown  by  the  contract,  or  fairly  inferable  there- 
from, that  the  parties  intended  that  the  law  of  another  state 
or  county  should  control  their  rights.  In  this  case  the  par- 
ties contracted  under  the  laws  of  Dakota,  and  the  fact  that 
such  a  contract  is  void  in  this  state  sho.ws  that  it  was  intended 
that  our  law  should  not  have  any  application  to  their  con- 
tract. The  question  as  to  the  valiaity  of  such  contracts 
where  part  performance  is  contemplated  in  a  state  or  county 
where  the  law,  statute,  or  the  decisions  of  the  court  are  in 
conflict  with  the  law  of  the  place  where  the  contract  was 
made,  has  recently  been  exhaustively  examined  and  discussed 
by  the  supreme  court  of  the  United  States  in  the  case  of 
Liverpool  &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S. 
458,  37  Am.  &  Eng.  R.  Cas.699.  After  a  thorough  considera- 
tion of  adjudged  cases  the  court  announces  its  conclusion  in 
the  following  language :  "  This  review  of  the  principal  cases 
demonstrates  that,  according  to  the  great  preponderance,  if 
not  the  uniform  concurrence,  of  authority  the  general  rule 
that  the  nature,  the  obligation,  and  the  interpretation  qf  a 
contract  are  to  be  governed  by  the  law  of  the  place  where  it 
was  made,  unless  the  parties  at  the  time  of  making  it  have 
some  other  law  in  view,  requires  a  contract  of  afl^reightment 
made  in  one  country  between  citizens  or  residents  thereof, 
and  the  performance  of  which  begins  there,  to  be  governed 
by  the  law  of  that  country,  unless  the  parties  when  entering 
into  the  contract  clearly  manifest  a  mutual  intention  that  it 
shall  be  governed  by  the  law  of  some  other  country."  We 
need  not  cite  other  cases  in  support  of  the  rule  above  an- 
nounced. Many  of  them  will  be  found  in  2  Am.  &  Eng.  Enc. 
Law,  page  834.  A  number  of  these  cases  are  plainly  in  point 
on  the  question  under  consideration.  See,  also,  Hutch.  Carr. 
page  108.  Further  elaboration  or  discussion  appears  to  us 
to  be  unnecessary.  Our  conclusion  is  that  the  court  should 
have  submitted  the  contract  in  question  to  the  jury,  with  in- 
structions that  if  they  found  that  the  name  "  Mrs.  G.  Hazel  " 
was  properly  signed  by  George  Hazel  the  plaintiffs  were 
bound  thereby.* 

Reversed. 
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Validity  of  Stipulation  limiting  Carrier's  Liability  Determined  According  to 
Lex  Loci. — It  is  the  general  rule  that  when  a  contract  of  carriage  is  to  be 
performed  in  several  states,  the  Ux  loci  contractus  determines  the  validity 
of  clauses  for  the  exemption  from  liability  for  loss  or  damage.  Ryan  v. 
Missouri,  K.  &  T.  R.  Co.  (Tex.)  23  Am.  &  Eng.  R.  Cas.  703.  Thus,  a  rail- 
road contract  limiting  the  liability  of  the  carrier  for  transportation  of 
goods  into  Georgia  from  another  state,  has  been  held  to  be  valid  by  the 
courts  of  Georgia,  if  it  was  valid  where  it  was  made,  although  it  would  be 
void  if  made  in  Georgia.  Western  &  A.  R.  Co.  v.  Exposition  Cotton 
Mills  (Ga.)  35  Am.  &  Eng.  R.  Cas.  602.  In  Pennsylvania  it  has  been  held 
that  a  contract  for  the  carriage  of  goods,  which  contains  a  stipulation  re- 
leasing the  carrier  from  liability  for  damages  for  his  negligence,  will  be 
enforced  in  that  state  according  to  the  law  of  New  York,  where  such  a 
stipulation  was  valid,  where  the  contract  was  made,  was  to  be*performed, 
and  the  alleged  breach  occurred,  in  New  York.  Forepaugh  v,  Delaware. 
L.  &  W.  R.  Co.  (Pa.)  40  Am.  &  Eng.  R.  Cas.  78.  However,  it  has  been 
said  by  the  United  States  supreme  court  that  a  stipulation  in  a  bill  of 
lading  made  at  a  port  of  the  United  States,  by  which  a  carrier  attempts  to 
exempt  itself  from  liability  for  the  negligence  of  its  servants,  will  be  held 
invalid,  notwithstanding  the  fact  that  its  vahditj^is  recognized  by  the  Ux 
loci  contractus.  Liverpool  &  G.  W.  Steam  Co.  v.  Phoenix  Insurance  Co. 
(U.  S.)  37  Am.  &  Eng.  R.  Cas.  681.  In  tbe  latter  case  the  court  said:  "  It 
was  argued  for  the  appellant  that  the  law  of  New  York,  the  lex  loci  con- 
tractus,  was  settled  by  recent  decisions  of  the  court  of  appeals  of  that  state 
in  favor  of  the  right  of  a  carrier  of  goods  or  passengers  by  land  or  water, 
to  stipulate  for  exemption  from  all  liability  for  his  own  negligence.  Mynard 
7/.  Syracuse,  B.  &  N.  Y.  R.  Co.,  71  N.  Y.  180;  Spinetti  v.  Atlas  Steamship 
Co.,  80  N.  Y.  71.  But  on  this  subject,  as  on  any  question  depending  on 
mercantile  law  and  pot  upon  local  statute  or  usage,  it  is  well  settled  that 
the  courts  of  the  United  States  are  not  bound  by  the  decisions  of  the 
courts  of  the  state,  but  will  exercise  their  own  judgment,  even  when  their 
jurisdiction  attaches  only  by  reason  of  the  citizenship  of  the  parties,  in  an 
action  at  law  of  which  the  courts  of  the  state  have  concurrent  jurisdiction, 
and  upon  a  contract  made  and  to  be  performed  within  the  state.  New 
York  Cent.  R.  Co.  v.  Lockwood,  17  Wall.  (U.  S.)  357.  368;  Myrick  v, 
Michigan  Cent.  R.  Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R.  Cas.  25;  Carpenter 
1/.  Providence  Wash.  Ins.  Co.,  16  Pet.  (U.  S.)  495,  511;  Swift  v.  Tyson,  Id. 
i;  Brooklyn,  C.  &  N.  R.  Co..  2/.  National  Bank,  102  U.S.  14;  Burgess  v. 
Selegman,  107  U.S.  20,  33,  i  Am.  &  Eng.  Corp.  Cas.  542.  Smith  v.  Ala- 
bama. 124  U.  S.  465,  478;  33  Am.  &  Eng.  R.  Cas.  425.  Bucher  v.  Che- 
shire R.  Co.,  125  U.  S.  555,  583,  34  Am.  &  Eng.  R.  Cas.  389.  The  decisions 
of  the  state  courts  certainly  cannot  be  allowed  any  greater  weight  in  the 
federal  courts  when  exercising  the  admiralty  and  maritime  jurisdiction  ex- 
clusively vested  in  them  by  the  constitution  of  the  United  States. 

Limitation  of  Liability— Agreed  Valuation — Loss  owing  to  Negligence. — In 
Texas  it  is  held  that  a  stipulation,  limiting  the  liability  of  a  common  car- 
rier for  the  loss  of  goods  delivered  to  it  for  transportation,  is  void,  where 
it  does  not  provide  for  full  payment  in  case  the  loss  is  due  to  its  negligence. 
Galveston,  H.  &  S.  A.  R.  Co.?/.  Ball  (Tex..  April  28, 189 1)  16S.W.  Rep. 441. 

Same — Validity  of  Stipulation  that  Employes  Assisting  Shipper  to  Unload 
shall  be  his  Servants. — A  railroad  company  cannot  limit  its  liability  as  a 
common  carrier  for  the  negligence  of  its  employes,  by  stipulating  in  the 
contract  of  shipment  that  when  the  carrier  furnishes  the  shipper  with 
laborers  to  assist  in  loading  and  unloading  his  goods,  they  shall  be  deemed 
the  shipper's  servants  while  so  engaged,  and  that  the  company  shall  not 
be  responsible  for  their  acts.  Missouri  Pacific  R.  Co.  2/.  Smith  (Tex.,  May 
19,  1891)  16  S.  W.  Rep.  803. 
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Peoria  &  Pekin  Union  Stock  R.  Co. 

V, 

United  States  Rolling  Stock  Co. 

{^Illinois  Supreme  Court^  March  jo,  iSqi.) 

Carriers— Transportation  of  Cars— Loss  by  Fire. — A  railroad  company  is 
not  liable  for  the  loss  by  fire  of  a  car  received  by  it  to  be  transported  to  a 
storage  yard  on  its  road  after  it  has  been  unloaded  on  a  side  track  at  the 
same  place,  while  such  car  is  standing  on  the  side  track  at  the  place  of 
its  destination  to  be  unloaded. 

Termination  of  Carrier's  Liability  Before  Loss— Burden  of  Proof.  — Where^by 
the  contract  of  carriaeg.a  railroad  company  is  bound»when  a  car, which  it  has 
agreed  to  transport,  is  unloaded,  to  transport  it  to  another  place,  the  bur- 
den of  showing  that  the  liability  of  the  company,  as  a  carrier  of  such  car, 
has  again  attached  after  it  has  made  the  first  delivery,  is  thrown  upon  the 
opposing  party. 

Assumpsit  by  the  United  States  Rolling  Stock  Company 
against  the  Peoria  &  Pekin  Union  Railway  Co.  for  certain  cars 
which  had  been  delivered  to  defendant  for  transportation, 
and  which  had  been  burned.  Plaintiff  obtained  judgment, 
which  was  affirmed  by  the  appellate  court. 

Stevens  &  Hortotiy  for  appellant. 

H.  W.  WellSy  for  appellee. 

Shope,  J. — It  is   stated  by  counsel  for  appellee :     "  The 
only  question  in  the  case  is,  was  appellant  liable  as  a  common 
carrier  of  the  cars,  and   was  its  liability  as  to  the 
cars  terminated  before  the  cars  reached  destina-  ^iTiIted: 
tion,  that  is,  the  storage  yard  ?     In  other  words, 
did  the  stoppage  to  unload  freight  complete  the  transporta- 
tion of  the  cars  which   were  destined  for  another  point?" 
Other  points  are  made  by  appellant  as  to  the  right  of  appel- 
lee to  recover,  which,  in  the  view  we  take  of  the  case,*  will 
be  unnecessary  to  discuss  or  determine.     No  negligence  is 
charged,  and  the  only  question  is,  was  appellant  liable  as  a 
common  carrier  of  the  cars  at  the  time  of  their  destruction  ? 
In  Peoria&  P.  U.  R.  Co.  z^.Chicago,  R.  I.  &  P.  R.Co.,109  111.  135, 
18  Am.  &  Eng.  R.  Cas.  506,  we  held  that  a  railroad 
company  receiving  cars  from  a  connecting  line  of  b*«i«>»*m» 
road  for  transportation  over  its  line  became,  in  ^J^)*'*' 
the  absence  of  a  special  contract,  a  common  car- 
riers of  the  cars  as  well  as  of  the  freight  therein.     We  are  of 
opinion  that  the  doctrine  there  announced  is  sustained  both 
by  reason  and  authority.     Mallory  v.  Tioga  R.  Co.,  39  Barb, 

49  A.  &  E.  R.  Cas. — 6 
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N.  Y.),  488  ;  East  St.  Louis  Connecting  R.  Co.  v.  Wabash. 

t.  L.  &  P.  R.  Co.,  123  HI.  594,  32  Am.  &  Eng.  R.  Cas.  522 ; 
Missouri  Pac.  R.  Co.  v.  Chicago  &  A.  R.  Co.,  25  Fed.  Rep. 
317,  23  Am.  &  Eng.  R.  Cas.  718. 

The  facts  conceded  establish  that  the  cars  in  question  were 
taken  by  appellant,  by  the  order  and  direction  of  the  person 
who  had  authority  to  control  the  same,  from  the 
side  track  of  appellant's  road,  where  they  had  ^***** 
been  left  by  the  transporting  company,  and  were  by  it  de- 
livered upon  appellant's  tracks  to  the  sugar  refinery,  the  con- 
signee  of  the  freight  contained  in  the  cars,  to  be  by  the  con- 
signee unloaded,  when  it  would  become  the  duty  of  the  ap- 
pellant to  transport  the  car  to  its  storage  yard,  where  orcii- 
narily  they  could  remain  until  needed  in  the  course  of  busi- 
ness. It  is  also  conceded  that  the  appellant  company  had  no 
duty  in  respect  of  the  unloading  of  the  cars,  and  no  control 
in  fixing  the  time  they  should  remain  at  the  industry  for  that 
purpose.  It  appears,  however,  that  the  sugar  refinery  was 
** slow"  in  unloading  consignments  to  it,  and  the  record  is 
wholly  silent  as  to  whether  the  cars  had  or  had  not  been  un- 
loaded when  they  were  burned.  The  point  is  sharply  made 
by  counsel  upon  the  refusal  of  the  court. to  hold  the  fourth 
proposition  submitted  by  the  defendant,  as  to  the  burden  of 
proof  as  to  whether  the  cars  had  been  unloaded  at  the  time 
of  the  fire.  By  that  proposition  the  court  was  asked  to  hold, 
in  substance,  that  if  the  cars  just  previous  to  the  destruction 
had  been  delivered  to  the  defendant  (appellant)  by  the  re- 
ceiver of  the  transporting  line,  to  switch  to  the  Peoria  Sugar 
Refinery  to  be  unloaded,  and  thence,  when  unloaded,  to  the 
storage  yard  of  the  defendant,  (appellant,)  and  defendant  did 
switch  tne  cars  to  the  Peoria  Sugar  Refinery  to  be  unloaded 
as  it  was  directed,  and  the  defendant  had  nothing  to  do  with 
the  unloading,  but  that  it  was  to  be  done  by  the  refinery, 
and  when  destroyed  the  pars  were  on  such  track  where  de- 
fendant was  directed  to  place  them  by  the  receiver  or  his 
agent,  if  proved,  and  had  not  been  unloaded,  of  which  issue 
the  burden  of  proof  is  on  the  plaintiff,  then  plaintiff  cannot 
recover,  etc.  The  court  struck  out  the  words,  **  of  which  is- 
sue the  burden  of  proof  is  on  the  plaintiff,"  and  added  to  the 
proposition  the  following :  ** And  the  burden  of  proof  is  on 
the  plaintiff  to  make  out  its  cause  of  action,  but,  the  relation 
of  common  carrier  being  once  shown,  the  burden  is  shifted 
to  the  defendant  to  show  that  at  the  time  of  the  loss  its  lia- 
bility as  such  had  terminated." 

It  is  manifest  that,  in  determining  the  question  thus  raised, 
it  will  be  necessary  to  consider  the  proposition  of  counsel  be- 
fore quoted ;  that  is,  whether  the  stoppage  to  discharge  the 
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car  of  its  freight  and  over  which  appellant  had  no  control, 
changed  the  liability  of  appellant  during  such  stop- 
page, although  the  car  after  being  unloaded  by  Effftctofitop- 
the  consignee  of  the  freight,  was  to  be  again  taken  J'jJoa^ed!*  ** 
by  the  appellant  to  its  yards  for  storage,  it  is  in- 
sisted that  Peoria  &  P.  U.  R.  Co.  v.  Chicago,  R.  I.  &  P.  R. 
Co.,  supra,  has  determined  this  question  favorably  to  appel- 
lee, and  it  must  be  conceded  to  be  so,  unless  that  case  is  dis- 
tinguishable from  the  one  at  bar.  It  is  stated  in  the  opinion 
of  the  court  in  that  case  that  the  Chicago,  Rock  Island  and 
Pacific  Railway  Company  placed  upon  the  transfer  track  of 
appellant  company  a  car  to  be  transferred  by  the  latter  over 
its  switch  track  to  the  Monarch  Distillery,  consignee,  of  the 
contents  of  the  car.  The  car  was  taken  by  appellant  company, 
delivered  to  the  consignee  on  appellant's  tracks,  and  unloaded, 
and  was  afterwards  taken  by  appellant,  without  the  knowledge 
or  consent  of  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, to  another  industry,  to  be  there  reloaded,  and  at  which 
it  was  destroyed  by  fire.  From  the  statement  thus  made  it  ap- 
pears that,  at  the  time  of  the  destruction  of  the  car,  it  had  been 
retaken  by  the  appellant  company  from  the  Monarch  Distil- 
lery, and  transported  elsewhere  to  be  loaded,  without  au- 
thority of  the  owner  company.  It  is  stated  that  there  was 
evidence  tending  to  show  an  understanding  among  the 
connecting  railroads  doing  business  with  appellant,  if  other 
shippers  desired  cars  appellant,  without  any  specific  order 
to  that  effect,  was  at  liberty  to  place  them  in  position  to 
be  loaded,  and  then  return  them  to  the  company  owning 
the  cars  to  be  shipped,  and  that  such  cars  were  delivered 
by  appellant  under  the  order  of  the  industry  at  which 
they  were  burned;  yet  that  factseemsnot  to  have  affected 
the  determination  of  the  cause,  and  the  case  was  made  to 
turn  upon  the  fact  that  the  defendant  had  exclusive  con- 
trol of  the  car  while  on  its  tracks  and  was  under  obligation  to 
return  the  same  to  the  owner  company  when  unloaded  by 
the  consignee.  If  the  car  had  been  destroyed  at  the  distil- 
lery, while  there  to  be  unloaded  by  the  consignee  of  the 
goods  therein,  it  seems  to  us  that  a  different  question 
would  have  arisen  ;  but  the  defendant  assumed  control  of 
the  car  after  its  freight  was  discharged,  and,  instead  of  re- 
turning it  to  the  owner,  took  it  elsewhere,  where  it  was 
destroyed.  It  was  held  in  that  case  that  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company,  having  parted 
with  the  care  and  control  of  the  car,  and  having  intrusted 
it  to  the  defendant,  could  not,  at  any  point  on  its  road, 
interfere  for  its  safety,  and  that  the  duty  attached  to  ap- 
pellant to  return  the  car    to  the    owner  and  it  was  there- 
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fore  liable  as  a  common  carrier.  There  was  no  duty  to 
return  the  car  until  delivered  at  the  distillery,  and  the 
freight  had  been  unloaded ;  but  such  liability  arose,  if  at 
all,  upon  appellant's  again  assuming  control  of  the  car  to 
remove  it  from  the  distillery.  In  the  case  at  bar  appel- 
lant received  from  the  transporting  line,  appellee's  lessee, 
in  the  regular  course  of  its  business,  the  cars  in  question, 
to  be  transported  over  its  tracks  to  the  sugar  refinery, 
there  to  be  left  standing  on  appellant's  tracks,  at  the  re- 
finery, until  unloaded  by  the  consignee  of  the  contents  of 
the  car.  Having  nothing  to  do  with  the  unloading,  and 
having  delivered  the  cars  on  the  track  at  the  refinery,  its 
whole  duty  as  common  carrier  of  the  freight  contained  in 
the  cars  was  at  an  end.  The  transit  01  the  goods  had 
terminated,  and  the  cars  on  the  track  were  so  far  delivered 
into  the  control  of  the  refinery  as  to  enable  it  to  discharge 
the  freight.  It  is  not  questioned  that  there  was  complete 
delivery  of  the  cars  and  contents  to  the  refinery  in  proper 
time  and  manner,  and  at  the  proper  place,  for  the  purposes 
contemplated;  that  is,  that  the  refinery  company  might  un- 
load the  freight.  Appellant  had  no  control  0/  the  time 
such  cars  should  remain  at  the  refinery  for  such  purpose ; 
that,  it  would  seem  from  the  course  of  business,  was  in 
the  discretion  of  the  consignee  of  the  freight.  While  trans- 
porting the  cars,  and  in  complete,  uninterrupted  control 
of  them,  appellant  was  liable  as  a  common  carrier  for  in- 
jury to  these  cars,  not  caused  by  the  act  of  God  or  the 
gublic  enemy.  Mallory  v,  Tioga  R.  Co.,  sfifira  ;  Vermont  & 
[.  R.  Co.  V.  Fitchburg  R.  Co.,  14  Allen,  (Mass.),  462; 
Atchison,  T.  &  S.  F.  R.  Co.  v.  Denver  &  N.  O.  R.  Co.. 
no  U.  S.  667,  16  Am.  &  Eng.  R.  Cas.  57;  Missouri  Pac. 
R.  Co.  V,  Chicago  &  A.  R.  Co.,  supra. 

By  the  terms  of  the  contract  of  carriage,  the  control  of  the 
goods  ceased  absolutely  by  the  delivery  to  the  consignee  on 
the  track,  and  was  suspended  as  to  the  cars  for  an  indefinite 
period,  the  duration  of  whi^h  was  to  be  determined,  not  by 
appellant,  but  by  the  consignee  of  the  goods.  Until  the  con- 
signee of  the  goods  had  unloaded  the  cars,  appellant  had  no 
right  to  remove  ttfem,  take  them  to  its  storage  tracks,  or 
other  place  of  safety,  The  course  of  business,  as  well  as  the 
contract  of  appellant  with  the  connecting  lines,  contemplated 
that  while  upon  switching  the  cars  to  the  industries  reached  by 
appellant's  tracks,  the  cars  were  to  be  permitted  to  stand  upon 
such  tracks,  to  suit  the  convenience  of  the  consignees  of  the 
goods  shipped ;  and  while  the  contracting  roads  undoubt- 
edly might  have  limited  the  time  for  the  stoppage  of  the  cars 
for  the  purpose  of  unloading,  it  does  not  appear   that  they 
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did  SO,  or  that  any  custom  or  usage  prevailed  that  would  fix 
the  same,  In  case  of  Missouri  Pac.  R.  Co.  v,  Chicago  &  A. 
Ry.  Co.,  supra,  10  loaded  cars  were  received  by  the  one  road 
for  transportation  over  its  lines  from  the  other,  and  it  was 
held  liable  for  the  cars  as  a  common  carrier  for  all  injuries 
occurring  while  en  route.  But  it  was  held  that  if  destroyed 
after  the  carriage  had  terminated,  and  there  had  been  a'de- 
livery,  or  a  tender  to  deliver,  to  the  consignee,  there  was,  as 
to  the  cars,  no  liability  as  a  common  carrier,  and,  although 
the  cars  remained  on  the  tracks  of  the  transporting  com- 
pany, its  liability  was  that  of  warehouseman  onlv.  In  East 
St.  Louis  Connecting  R.  Co.  v.  Wabash,  St.  L.  gl  P.  R.  Co., 
supra,  the  cars,  laden  with  coal,  had  been  delivered  to  the 
connecting  railway  company  for  delivery  to  the  consignee, 
and  were  taken  by  the  latter  from  the  tracks  of  the  connect- 
ing company  over  its  private  tracks  to  be  discharged  of  their 
freight,  after  which  they  were  to  be  redelivered  to  the  con- 
necting comp'any,  to  be  returned  to  the  owner.  While  in 
possession  of  the  consignee  the  cars  were  burned,  and  it  was 
insisted  that,  because  the  cars  were  to  be  returned  to  the 
owner  company  by  the  connecting  railway  company,  it  was 
liable  as  common  carrier  of  the  cars.  The  contract  of  car- 
riage not  being  complete  until  the  cars  were  returned  to  the 
owner  company,  it  was  insisted  the  liability  as  a  carrier 
continued.  But  it  was  held  that  as  the  cars  were  shoved 
upon  the  consignee's  private  tracks,  in  conformity  with  the 
previous  course  of  business,  they  had  reached  their  destina- 
tion,  and  that  consequently  the  liability  as  common  carrier 
of  them  ceased.  It  was  also  there  said  :  "  Had  the  glucose 
company  [consignee]  unloaded  and  returned  them,  as  it  was 
the  custom  to  do,  the  defendant's  liability  as  a  common  car- 
rier would  have  commenced  anew,  and  continued  until  they 
were  delivered  to  appellee."  It  is  true  in  that  case  the  cars 
were  placed  on  the  private  tracks  of  consignee  and  taken  a 
few  hundred  feet  away  from  the  connecting  railway  com- 
pany's track  to  be  discharged  of  their  freight ;  but  that  can- 
not, in  our  opinion,  distinguish  the  case  from  the  one  at  bar, 
in  principle.  It  was  in  contemplation  of  the  parties  that  the 
car  was  to  be  taken  to  a  point  upon  the  railroad,  and  was 
there  to  be  delivered  to  the  consignee  ;  and  it  cannot  be  im- 

f)ortant  whether  the  car  was  taken  a  few  feet  off  of  appeU 
ant's  tracks,  or  left  standing  thereon,  in  considering  whether 
the  liability  as  insurer  continued.  In  either  case  the  car  had 
passed  from  that  absolute  control  of  appellant  to  which  it  is 
entitled  as  a  common  carrier;  and  it  must  be  held  that  when 
the  car  and  its  contents  were  delivered  to  the  consignee  on 
the  switch  track  of  the  appellant,  at  the  industry  to  which 
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they  were  consigaed,  the  car  had  reached  its  destination ; 
and  that  while  the  car  was  under  the  control  of  the  con- 
signee the  liability  of  the  carrier  was  suspended,  to  again 
attach  when  the  car  was  ready  for  further  transportation  to 
the  storage  yards  of  appellant.  In  the  interim,  which  might 
be  for  a  shorter  or  longer  period  of  time,  as  determined  by 
a  party  over  whom  appellant  had  no  control,  and  for  whose 
acts  it  was  in  no  wise  responsible,  appellant  although  the  cars 
were  standing  upon  its  switch  tracks,  would  have  no  such 
control  as  would  authorize  it  to  take  the  cars  elsewhere  for 
safety,  and  it  would  be  manifestly  unjust,  and  inconsistent 
with  the  reason  for  applying  the  rule,  to  hold  it  responsible 
during  that  time  as  an  insurer. 

The  trial  court  was  correct  in  its  holding  that,  **  the  rela- 
tion of  common  carrier  being  once  shown,'*  it  is  presumed  to 
continue,  and  the  burden  is  on  the  carrier  to  show  that  at 
the  time  of  the  loss  its  liability  as  such  had 
Proof"  ^'  terminated.  This,  however,  was  done  by  show- 
ing delivery  to  the  consignee  ;  and  if  in  further 
disposition  of  the  car,  under  the  contract  of  the  par- 
ties, or  in  the  usual  course  of  business,  the  liability 
again  attached,  the  burden  was  upon  plaintiff  to  show 
it.  If  the  cars  were  delivered  to  the  consignee  until 
unloaded,  and  the  liability  as  common  carrier  ceased  while 
the  same  were  in  its  custody,  such  liability  would  not  revive 
or  again  attach  until  the  cars  were  unloaded.  As  we  have 
seen,  the  case  does  not  proceed  upon  the  basis,  nor  is  it  con- 
tended, that  appellant  was  guilty  of  negligence  in  not  remov- 
ing the  cars  alter  they  were  unloaded,  or  is  guilty  of  negh"- 
gence  in  any  other  respect.  We  are  of  opinion  that,  in 
view  of  the  facts  shown  and  admitted,  the  court  erred 
in  holding  that  the  liability  of  appellant  was  that  of 
common  carrier,  and  that,  if  plaintiff  intended  to  rely 
upon  the  duty  of  appellant  to  remove  the  cars  to  a  storage 
yard,  the  burden  was  upon  it  to  show  that  the  duty  had  at- 
tached. The  judgment  of  the  appellate  and  circuit  courts 
are  reversed  and  cause  remanded. 

Liability  of  Railroad  Company  Transporting  Cars  of  Another  Company.— 
See  East  St.  Louis  Connecting  R.  Co.?/.  Wabash,  St.  L.  &  P.  R.  Co.  (IlL) 
32  Am.  •&  Eng.  R.  Cas.  522,  and  cases  cited  in  note  to  this  case,  pa^j^e  524. 
And  see  also  note  to  the  case  of  Peoria  &  P.  U.  R.  Co.  v.  Chicago.  R.  I.  Sc 
P.  R.Co.  (111.)  18  Am.  &  Eng.  R  Cas.  511. 

Failure  of  Carrier  to  Deliver  Coods- Declaration  of  Agent  that  Car  Was 
Burned. — The  declaration  of  a  depot  agent  of  a  railroad  company,  made 
in  response  to  a  consignee's  inquiry  for  his  goods,  that  they  were  burned 
lip  in  a  car  a  few  nights  previously,  is  not  admissible  as  evidence  against 
the  company  when  sued  for  the  loss  of  the  goods.  Louisville  &  Nashville 
R.  Co.  V,  Carl,  91  Ala.  271. 
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Loss  of  Goods  by  Carrier — Recovery  of  Value —Conjectural  Damage. — 
Though  goods,  saved  by  a  common  carrier  from  the  perils  of  a  freshet, were 
damaged  by  passmg  through  the  freshet,  yet  if  some  not  saved  are  unac- 
counted for,  and  it  is  not  shown  that  the  freshet  caused  their  loss,  or  what 
their  condition  was  when  they  disappeared,  a  recovery  for  their  value 
maybe  had  against  the  carrier  without  deducting  anything  for  conjectural 
damage  which  they  may  have  sustained  by  reason  of  the  freshet  before 
the  loss  occurred.     Charlotte,  C.  &  A.  R.  Co.  v.  Wooten  87  Ga.  203. 

Action  for  Lost  Goods— Oral  Evidence  by  Consignee  as  to  Quantity 
and  Value. — A  consignee  of  goods  carried  by  a  railroad  company,  and 
which  it  was  alleged  were  never  delivered,  who  has  not  seen  such  goods, 
cannot,  in  an  action  for  the  value  of  the  goods,  testify  as  to  their  quantity 
and  value  as  shown  by  the  invoice  without  producing  that  paper,  or  ac- 
counting for  its  absence.  Louisville  &  Nashville  R.  Co.  v,  Carl,  91  Ala. 
271. 

Damages  for  Failure  to  Deliver  Goods — Loss  of  Profits. — The  damages 
recoverable  of  a  common  carrier  for  breach  of  its  contract  to  deliver  goods 
include  the  profits  which  would  have  been  made  by  the  shipper,  if  the  de- 
livery had  been  made  as  agreed  upon.  Central  R.  &  B.  Co.  v,  Skellie, 
86  Ga.  686. 


Goodman 
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Carriers — Damaged  Goods  —Way  Bill  of  Connecting  Line  in  Evidence. — 
Where  a  shipper  sues  to  recover  damages  for  iniuries  to  goods  alleged  to 
have  been  received  while  in  transit  over  defendant's  railroad,  and  intro- 
duces in  evidence  a  way  bill  of  a  prior  connecting  road,  he  cannot  be  per- 
mitted to  select  that  part  of  such  way  bill  which  is  favorable  to  his  side  of 
the  case,  and  exclude  a  sentence  written  thereon  in  lead  pencil,  reciting 
that  the  goods,  when  received,  were  in  a  badly  damaged  condition  ;  the 
simple  finding  of  such  sentence  written  in  pencil  is  not  enough  to  show 
that  it  had  been  surreptitiously  written  by  some  unauthorized  person.  If 
the  shipper  makes  such  way  bill  evidence  by  oflferinga  part  of  it,  omitting 
the  sentence  written  in  pencil,  defendant  has  the  right  to  have  the  entire 
paper  submitted  to  the  jury,  and  its  exclusion  by  the  court  is  error. 

Evidence  of  Damage  on  Defendant's  Line — Instruction. — In  an  action 
for  damages  to  goods  carried  by  a  railroad  company,  if  the  allegations  in 
the  complaint  that  the  goods  were  damaged  while  in  transit  over  the  de- 
fendant's line,  are  unsupported  by  the  evidence,  the  defendant  is  entitled 
to  an  instruction  to  that  effect. 

Injuries  Arising  from  Improper  Packing.— A  carrier  is  not  liable  for  in- 
•  jurv  or  damage  to  goods  carried  by  it  arising  from  insecure  or  improper 
packing  or  boxing.  If  the  goods  to  be  carried  are  susceptible  to  easy 
breakage  the  greater  care  is  required  of  the  shipper  in  the  matter  of  pack- 
ing to  prevent  injury. 

Liability  of  Carrier  Delivering  Goods  in  Condition  in  Which  They  Were 
Received.— Although  goods  transported  by  a  carrier  are  found  to  be  in  a 
damaged  condition  when  delivered,  the  carrier  is  not  liable  if  it  appears 
that  the  goods  were  in  the  same  condition  when  they  were  received  by  it. 
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Presumption  as  to  Condition  of  Goods  at  Connecting  Point  of  Two 
Lines— Instruction. — In  an  action  for  damages  to  goods  carried  over  two 
connecting  lines,  it  is  error  for  the  court  to  instructthe  jury  that  the  goods 
should  not  be  presumed  to  have  been  in  a  worse  condition  at  the  point 
where  they  were  received  by  the  defendant  company  from  the  initial  car- 
rier, than  at  the  starting  point,  where  there  is  evidence  to  show  that  at  a 
station  on  the  connecting  line  between  the  starting  point  and  the  point 
where  the  goods  were  received  by  the  defendant,  the  goods  were  in  a 
badly  damaged  condition. 

Appeal  from  Multnomah  Circuit  Court. 

This  action  is  founded  upon  two  counts  for  damages  to 
two  lots  of  goods  alleged  to  have  been  shipped  over  the 
defendant's  line, — one  lot  marked  "  S.  W.  Miller,"  and 
another  lot  marked  *'  H.  D.;*'  the  value  of  the  S.  W.  Miller 
lot  being  charged  at  $1,408.29,  and  that  of  the  H.  D.  lot  as  of 
the  value  of  $2,125.28,  the  value  being  the  alleged  value  at 
Portland,  Or.  The  goods  consisted  of  a  variety  of  drugs 
and  medicines,  principally  in  bottles ;  some  in  barrels,  con- 
sisting of  oils,  whiskies,  etc.  It  was  charged  in  the  com- 
plaint that  in  August,  1888,  plaintiff  delivered  to  the 
defendant  company,  as  a  carrier,  at  Huntington,  Or., 
tliis  merchandise  which  it  was  charged  the  defendant 
received  at  Huntington,  and  agreed  to  safely  trans- 
port to  Portland,  Or.,  and  there  deliver  to  the  plaintiff 
within  a  reasonable  time.  The  complaint  then  charged 
that  the  defendant  did  not  safely  carry  or  deliver  the 
goods,  but  on  the  contrary,  by  negligence  and  miscon- 
duct of  the  defendant,  **  the  same  were  in  great  part  wholly 
lost  and  destroyed,  and  in  great  part  so  destroyed,  damaged 
and  injured  as  to  be  wholly  worthless  and  of  no  value,  and, 
as  to  the  rest  and  remainder  of  the  same  so  damaged  and 
injured  as  to  be  rendered  nearly  worthless,  and  plaintiff  was 
compelled  to  and  did  sell  the  rest  and  remainder  for 
the  sum  of  $387.70,  which  was  and  is  a  reasonable  value 
therefor,  on  account  of  the  said  damage  and  injury,  and  that 
all  of  said  merchandise  marked  *  S.  W.  Miller*  was  lost, or  so 
destroyed,  damaged,  and  injured  as  to  be  nearly  worthless 
and  of  no  value  when  the  same  arrived  in  Portland,  Or.,  and, 
on  account  of  the  worthlessness  of  the  same,  plaintiff  refused 
to  receive  the  S.  W.  Miller  goods  on  arrival  at  Portland,  Or." 
The  material  allegations  of  the  complaint  were  denied  by  the 
answer. 

The  evidence  at  the  trial  tended  to  show  that  in  July,  1888, 
the  plaintiff  shipped  from  Kahoka  Mo.,  over  the  Keokuk  and 
Western  Railway,  two  separate  lots  of  goods,  by  separate 
shipments,  and  with  separate  bills  of  lading  therefor,  of  the 
general  nature  and  character  of  goods  in  the  complaint 
mentioned  ;  one  lot  being  billed  to  Hugh  Doak,  at  Granger, 
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Wyo.,  for  delivery  there,  and  another  lot  billed  to  S. 
Wr  Miller,  at  Ogden,  Utah,  for  delivery  there.  The 
evidence  tended  to  prove  that  the  goods  were  carried  by 
rail  by  different  railway  companies  from  Kahoka,  Mo.,  and 
finally  reached  their  respective  destinations  at  Granger  and 
Ogden,  respectively  ;  that,  in  the  course  of  this  carriage, 
they  were  carried  from  Kansas  City,  Mo.,  to  destination  by 
the  Union  Pacific  Railway  Company.  The  evidence  of  the 
plaintiff  further  tended  to  show  that  he  had  followed  the 
goods,  and  had  seen  them  boxed  in  the  warehouses  at  Ogden 
and  at  Granger,  Wyo.  The  bills  of  lading  which  he  received 
from  the  Keokuk  &  Western  Railway  Company  were  as 
follows :  **  Received  from  Dr.  Lee  Goodman  the  following 
described  packages  in  apparent  good  order,  contents  and 
value  unknown,  consigned  as  marked  and  numbered  on  the 
margin,  to  be  transported  over  the  line  of  this  road  [the 
Keokuk  and  Western  Railroad]  to  the  company's  freight 
station  at  its  terminus,  and  delivered  in  like  good  order  to 
the  consignee  or  owner  at  said  station,  or  to  such  company 
or  carriers,  if  the  same  were  to  be  forwarded  beyond  said 
station,  whose  line  may  be  considered  a  part  of  the  road  to 
the  place  of  destination  of  said  goods  or  packages;  it 
being  distinctly  understood  that  the  responsibility  of 
this  company  as  a  common  carrier  shall  cease  at  the 
station  where  delivered  to  such  person  or  carrier:  provided, 
no  carrier  or  company  forming  a  part  of  the  line  over  which 
such  freight  is  to  be  transported  will  be  responsible  for 
demurrage  or  detention  at  its  terminus  or  beyond  on  an}^ 
part  of  the  line  arising  from  any  accumulation  or  over- 
pressure of  business.  Upon  the  following  conditions: 
Freight  carried  by  this  company  must  be  removed  from  the 
station  during  business  hours  upon  the  day  of  its  arrival,  or 
it  will  be  stored  at  the  owner's  risk  and  expense.  In  the 
event  of  its  destruction  or  damage  from  any  cause  while  in 
the  depot  of  the  company,  it  is  agreed  that  the  company 
shall  not  be  liable  to  pay  any  damages  therefor.  It  is  agreed, 
and  is  a  part  of  the  consideration  of  this  contract,  that  the 
company  will  not  be  responsible  for  the  leakage  of  liquids, 
brealcage  of  glass  or  queensware,  *  *  *  nor  for  damages 
arising  to  any  article  carried  from  the  effects  of  heat  or  cold. 
The  company  will  not  be  responsible  for  damages  on  tobac- 
co unless  it  is  proved  to  have  occurred  during  the  time  of  its 
transit  over  this  road,  and  of  this  notice  must  be  given  within 
thirty  hours  after  the  arrival  of  the  same.  *  *  *  The  re- 
sponsibility of  this  company  as  a  carrier  to  terminate  on  the 
delivery  of  freight,  as  per  this  bill  of  lading,  to  the  company 
whose  line  may  be  considered  as  a  part  of  the  route  to  the 
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place  of  destination  of  said  goods  or  packages.  In  the  event 
of  the  loss  of  any  property  tor  which  the  carriers  may  be  re- 
sponsible under  this  bill  of  lading,  the  value  or  cost  of  the 
same  at  the  time  and  point  of  destination  is  to  govern  in  the 
settlement  for  the  same."  Then  followed  a  description  of 
the  goods  and  packages  embraced  in  the  bills  of  lading, — (mic 
lot  being  marked  as  destined  to  Granger,  Wyo.,  to  Hugh 
Doak  as  consignee,  and  the  other  lot  being  marked  as 
destined  to  Oeden,  Utah,  for  delivery  to  S.  W.  Miller  as 
consignee.  The  evidence  tended  to  show,  likewise,  that 
after  the  arrival  of  these  several  lots  of  goods  at  Granger 
and  Ogden  they  were  forwarded  to  Portland,  Or.,  by  the 
direction  of  the  consignor,  Goodman, — the  Granger  ship- 
ment being  carried  over  the  Oregon  Short  Line  road*  to 
Huntington  ;  the  Miller  shipment,  over  the  Utah  &  Northern 
road  from  Ogden  to  Pocatello,  and  thence  over  the  Short 
Line  road  to  Huntington.  At  Huntington  both  lots  were 
received  and  carried  in  the  ordinary  course  of  business  over 
the  defendant's  line  of  road  from  Huntington  to  Portland. 

There  was  no  evidence  whatever  tending  to  prove  the 
condition  of  the  goods  when  they  arrived  at  Huntington. 
The  goods  were  shipped  from  Wyoming  without  any  bills  of 
lading  issued  therefor.  On  the  back  of  the  bills  of  lading 
issued  by  the  Keokuk  &  Western  road  at  Kahoka,  Mo.,  the 
following  indorsement  appeared  :  "  Please  have  the  goods 
covered  by  this  B.  of  L.  forwarded  to  Portland," — signed, 
"  H.  Doak  and  Dr.  Lee  Goodman,"  as  to  the  Granger  ship- 
ment, and  signed  "  S.  W.  Miller  and  Dr.  Lee  Goodman,"  as 
to  the  Ogden  shipment.  The  evidence  tended  to  show  that 
the  plaintiff  haa  signed  all  these  names.  The  plaintiff 
admitted  having  given  directions  to  the  station  agents  at 
Granger  and   Ogden  to   forward   these   goods  from    those 

f)]aces,  respectively,  to  Portland,  Or.,  and  that  he  wrote  the 
olio  wing  letter  on  the  train  :  "  8-ist,  '88.  Green  River,  Wv. 
,R.  R.  Freight  Agent,  Ogden,  Utah — Dear  Sir:  You  will 
please  forward  the  following  goods  to  Portland,  Oregon  : 
10  boxes  drugs ;  7  boxes  sundries ;  2  boxes  liniment, — via 
McCamman,  Oregon  Short  Line,  to  Portland.  Shipped  by 
Dr.  Lee  Goodman,  Kahoka,  Mo.,  to  S.  W.  Miller,  Ogden, 
Utah,  on  July  28,  *88.  If  the  goods  are  not  at  your  depot  yet, 
please  wire  me  at  Portland,  Oregon,  on  rect.  of  this,  and 
oblige  Res'p  S.  W.  Miller.  P.  S.  Let  frt.  ch's  follow  goods, 
etc.  P.  S.  You  can  authorize  agent  at  Portland,  Oregon,  ta 
take  up  the  bill  of  lading  or  frt,  bill  I  hold,  on  delivery  of 
goods  at  Portland,  and  send  same  to  you  at  Oj^den,  etc. 
Need  not  have  goods  uncased,  if  you  can  prevent  it,  at  your 
station,  and  just  forward  as  directed  within  this  letter." 
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Plaintiff  admitted  upon  the  trial  that  he  wrote  this  letter, 
and  signed  Miller  s  name  to  it,  while  on  the  train  coming 
west.  The  condition  of  the  goods  at  Huntington  was  un- 
known.  No  bills  of  lading  were  issued  at  Ogden  or  Graiiger 
when  the  goods  were  forwarded  from  those  points.  The 
goods  arrived  in  Portland  in  bad  condition,  more  or  less 
damaged  and  injured.  The  plaintiff  offered  in  evidence  the 
way-bills  which  had  been  issued  by  the  Union  Pacific  Rail- 
way Company  at  Granger  and  at  Ogden,  and  which  accom- 
panied the  goods  to  Portland.  These  way-bills  were  admit- 
ted, with  the  exception  of  a  certain  sentence  written  in  pen- 
cil, which  was  excluded.  From  these  way-bills  it  appeared 
that  the  Hugh  Doak  shipment  of  goods,  when  forwarded 
from  Granger,  Wyo.,  was  in  bad  order  and  condition — bar- 
rels leaking,  boxes  of  glassware  rattling,  and  boxes  stained. 
On  the  way-bill  of  the  Ogden  shipment,  issued  when  the  S. 
W.  Miller  lot  was  forwarded  from  Ogden,  there  was  a  nota- 
tion in  lead  pencil  opposite  the  stamp-mark  of  the  railway 
office  at  Pocatello,  Idaho  (but  whether  made  there  or 
elsewhere  it  did  not  appear)  as  follows  :  "  All  this  shipment 
badly  broken  up;  all  boxes  broken  ;  cans  spilled  and  injured. 
Repacked  here  into  15  boxes.  Wt.  18 10.**  This  pencil  nota- 
tion on  the  way-bill  was  excluded  from  evidence,  as  stated 
heretofore,  though  the  way-bill  and  its  contents,  except  this 
pengil  notation,  were  admitted  by  the  court,  it  having  been 
put  in  evidence  by  the  plaintiff,  having  been  produced  by 
the  defendant  on  notice  from  the  plaintiff  therefor.  An  ex- 
ception was  taken  to  the  exclusion  of  the  pencil  notation  on 
the  wav-bill  and  subsequently,  and  in  the  course  of  the  trial, 
the  defendant  itself  offered  the  pencil  notation,  the  plaintiff 
having  offered  the  way-bill  itself ;  and  the  court  again  ex- 
cludea  the  pencil  notation,  and  an  exception  was  reserved. 
The  evidence  further  tended  to  show,  also,  that  the  goods  at 
Granger,  Wyo.,  were  in  bad  condition.  The  station  agent 
who  received  them  there,  and  the  conductor  of  the  freight 
train  that  hauled  them  there  were  both  sworn,  and  testified 
as  to  their  bad  condition,  the  barrels  leaking  and  the  boxes 
rattling  and  stained ;  and  the  railway  agertt  testified  that  it 
was  because  of  this  condition  that  the  goods  were  way-billed 
out  of  Granger  by  the  railway  company  as  in  bad  order  and 
condition,  as  shown  by  the  way-bill.  It  having  been  made 
to  appear  that  the  goods  were  originally  shipped  from  Ka- 
hoka,  Mo.,  the  defendant  identified  a  certain  expense  bill  ren- 
dered by  the  Keokuk  &  Western  Railway  Company  to  the 
Union  Pacific  Railway  Company  at  Kansas  City  ;  and  the 
same  was  offered  in  evidence,  and  excluded  by  the  court,  and 
an  exception  taken.     On  the  face  of  this  expense  bill  it  ap- 
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peared  that  the  goods  referred  to  were  described  as  being 
rough  barrels  leaking  at  the  bungs,  and  boxes  stained.  The 
evidence  tended  to  show  that  it  was  the  course  of  business 
among  railways — and,  among  others,  the  Union  Pacific — to  is- 
sue way-bills  for  all  goods  received  for  carriage,  whether 
from  shippers  or  from  connecting  Hnes,  which  way-bills  ac- 
companied the  shipments,  and  were  carried  w^ith  the  goods, 
and  upon  which  way-bills  it  was  usual  to  note  the  character, 
quality  and  the  condition  of  the  goods,  as  far  as  the  same 
was  observable  from  external  appearances.  The  evidence 
tended  to  show  also  that,  with  reference  to  the  particular 
case  in  question,  the  Union  Pacific  Railway  Company  had 
issued  waj-bills  to  accompany  the  shipment  of  goods  from 
Kansas  City,  one  way-bill  for  the  Doak  shipment  to  Granger, 
Wyo.,  and  one  for  the  Miller  shipment  to  Ogden,  Utah. 
These  way-bills  having  been  identified  as  having  been  issued 
in  the  ordinary  course  of  business,  and  accompanying  these 
shipments  from  Kansas  City  to  Granger,  and  from  Kansas 
City  to  Ogden,  they  were  offered  in  evidence  by  the  defend- 
ant, but  were  rejected  by  the  court,  and  exceptions  were  re- 
served. From  these  way-bills  it  appeared  that  the  goods 
were  way-billed  out  of  Kansas  City  as  in  bad  order  and  con- 
dition, namely,  barrels  leaking,  boxes  stained,  and  glass  rat- 
tling in  boxes,  Exceptions  to  the  refusal  to  receive  these 
way-bills  in  evidence  were  reserved.  There  was  no  evidence 
in  the  case  that  any  of  the  goods  were  injured  from  negli- 
gence.or  otherwise  after  the  goods  arrived  at  Huntington, 
and  between  that  point  and  Portland,  Or.,  nor  was  there  any 
evidence  that  they  were  in  good  condition  or  well  packed 
or  boxed  at  Huntington,  and  the  bill  of  exceptions  so 
certifies. 

The  jury  returned  a  general  verdict  for  the  plaintiff  for 
$1,500,  and  at  the  same  time  returned  answers  to  certain 
questions  submitted  to  them  by  the  court  as  follows:  "  First, 
Were  the  goods  and  merchandise  in  the  complaint  men- 
tioned received  at  Huntington,  Or.,  for  carriage  to  Portland? 
Answer,  Yes.  Second.  It  the  jury  answer  *Yes'  to  the 
foregoing  question,  then  were  these  goods  and  merchandise 
originally  shipped  from  some  town  in  the  State  of  Missouri 
in  July,  1888,  consigned,  one  lot  to  Ogden,  Utah,  and  one  to 
Granger,  Wyo.?  A.  Yes.  Third.  If  the  jury  answer  *  Yes  * 
to  the  last  question,  then  were  these  goods  thereafter,  and 
before  being  taken  by  the  consignee,  directed  to  be  forwarded 
and  forwarded  from  Granger  and  Ogden  to  Portland,  and 
were  they  carried  through  from  the  town  in  Missouri  to 
Portland'by  rail?  A.  We  believe  they  were.  Fourth.  Were 
the  goods  and  merchandise  in  the  complaint  mentioned,  in 
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July  and  August,  1888,  and  before  being  received  at  Granger, 
carried  by  other  railroads  east  of  Huntington,  and  other  than 
the  Oregon  Railway  &  Navigation  Company  road?  A.  We 
believe  they  were.  Fifth.  Of  the  goods  and  merchandise  in 
the  complaint  mentioned,  was  there  a  shipment,  comprising 

f)art  of  the  same,  arriving  at  Granger,  Wyo.,  before  being 
orwarded  from  that  point  to  Portland,  Or.,  and  if  so,  were 
these  goods  and  merchandise  in  good  order  and  conditional 
Granger,  Wyo.,  or  were  they  broken  and  in  bad  order  and 
condition  at  that  point,  and  were  they  in  that  condition  when 
arriving  at  Huntington.^  A.  Slightly  leaking  and  rattling. 
Sixth.  Of  the  goods  and  merchandise  in  the  complaint  men- 
tioned, was  there  a  shipment  comprising  part  of  the  same 
which  originally  went  to  Ogden,  Utah,  before  being  for- 
warded to  Portland,  Or,,  and  was  this  shipment  in  good  or- 
der and  condition  at  Huntington,  Or.,  and  reasonably  well 
packed  and  boxed  before  being  there  received  for  carriage 
and  carried  to  Portland  ?  A.  We  believe  they  were.  Sev- 
enth. If  the  jury  find  that  the  plaintiff  is  entitled  to  recover, 
then  state  how  much  of  the  damage  which  the  jury  may  find 
is  assessed  for  injury  or  damage  to  that  lot  of  goods  origin- 
ally shipped  to  and  arriving  at  Granger,  Wyo.,  and  how 
much  of  It  to  that  lot  originally  shipped  to  and  arriving  at 
Ogden,  Utah.  A.  Miller  lot,  $571.40;  H.  D.  lot,  $24.50." 
The  foregoing  questions  were  submitted  at  the  suggestion  of 
the  defendant.  The  following  at  the  request  of  the  plaintiff: 
"  Were  the  goods  in  the  complaint  mentioned  ordered  to 
Portland  from  Ogden,  Utah,  and  Granger,  Wyo.,  respect- 
ively, by  defendant,  and  were  they  carried  and  brought  for- 
ward on  such  order ^  A.  They  were.**  The  court  gave 
judgment  on  the  verdict  for  the  plaintifiF,  from  which  the  de- 
lendant  appeals.  The  exceptions  to  the  ruling  of  the  court 
in  giving  and  refusing  instructions,  so  far  as  may  be  neces- 
sary to  the  proper  disposition  of  the  case,  will  be  noticed  in 
the  opinion. 

IV.  W.  Cotton  and  Gilbert  &  Snow,  for  appellant. 

U.  5.  Grant  Marquam  and  H,  N,  Steeves^  for  respondent. 

Stranahan,  C.  J.,  {after  stating  the  facts,) — The  plaintiff  by 
his  pleadings  seeks  to  confine  the  inquiry  in  this  case  to  the 
shipment  from  Huntington  to  Portland ;  but,  during  the 
progress  of  the  trial,  both  sides  found  it  necessary  to  inquire 
somewhat  into  the  condition  of  the  goods  prior  to  their 
arrival  at  Huntington.  The  object  ot  this  inquiry  on  the 
part  of  the  defendant  was  to  furnish  the  jury  some  facts  by 
which  they  might  be  able  to  determine  the  condition  of  the 
goods  when  they  were  received  by  the  defendant  company. 
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As  the  case  went  to  the  jury,  there  was  neither  allegation 
nor  proof  as  to  whether  these  goods  were  in  proper  condit- 
ion tor  shipment  at  the  time  the  defendant  received  them. 

The  first  ruling  of  the  court  to  which  our  attention  will  be 

directed  is  the  exclusion  from  the  consideration  of  the  jury 

of  the  part  of  the  way-bill  written  in  pencil,  above 

•rfdenc!!.'  *"  ^^^^^^^^  ^o.  The  way-bills  were  issued  by  the 
Union  Pacific  Railway  Company  at  Granger  and 
at  Ogden,  respectively  ;  and  on  their  face  they  tended  to 
show  that  these  goods  were  not  in  proper  condition  for  ship- 
ment when  they  were  started  forward  from  those  points  by 
order  of  the  plamtiff.  The  way-bill*  issued  at  Granger  tended 
to  show  that  the  Hugh  Doak  shipment  to  that  point  was  in 
bad  order  and  condition,  barrels  leaking,  boxes  of  glassware 
rattling,  and  boxes  stained,  and  the  agent  at  Granger  testi- 
fied that  the  shipment  from  that  point  was  way-billecT as  being 
in  bad  order.  It  was  stated  on  the  face  of  the  way-bill,  in 
pencil,  which  accompanied  the  Miller  shipment  from  Ogden: 
**  All  this  shipment  badly  broken  up;  all  boxes  broken;  cans 
spilled  and  injured.  Repacked  here  into  15,  boxes.  Wt. 
1 8 10."  The  court  admitted  the  way-bills,  except  those  parts 
tending  to  show  the  condition  of  the  goods.  These  were  ex- 
cluded. Those  parts  were  then  offered  by  the  defendant, 
and  again  excluded.  Upon  the  trial  here,  counsel  for  the 
appellant  urged  that  these  portions  of  the  way-bills  were  a 
part  of  the  res  gestcB  and  admissible  as  a  part  ot  the  transac- 
tion of  the  shipment.  Whether  they  are  a  part  of  the  res 
gestcB  seems  unnecessary  for  us  to  determine,  for  the  reason 
we  think  they  were  admissible  on  another  ground.  The 
plaintiff  introduced  the  way-bills  in  evidence,  and  he  could 
not  be  permitted  to  select  that  part  which  was  favorable  to 
his  side  of  the  case  and  exclude  a  part  of  the  same  paper 
which  might  operate  unfavorably.  Of  course,  if  it  appeared 
that  the  part  of  the  way-bill  to  which  the  plaintiff  objected 
had  been  surreptitiously  written  by  some  unauthorizecl  per- 
son, it  could  not  affect  the  rights  of  the  parties,  but  simply 
finding  it  in  pencil  is  not  enough.  For  aught  that  appears, 
it  was  written  at  the  same  time  that  the  other  parts  of  the 
bill  were  written;  and,  the  plaintiff  having  made  the  way-bill 
evidence  by  offering  a  part  of  it,  tfie  defendant  had  the 
right  to  have  the  entire  paper  submitted  to  the  jury  for 
whatever  they  might  think  it  was  worth,  and  its  exclusion  by 
the  court  was  error. 

There  was  no  evidence  in  the  cause  that  any  of  the  goods 
were  injured  by  being  transported  from  Huntmgton  to  Port- 
land, nor  did  it  appear  from  the  evidence  that  they  were  in 
good  condition  or  well  packed  or  boxed  at  the  time  the  de- 
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fendant  received  the  same  from  the  Oregon  Short 
Line.    On  this  point  the  defendant's  counsel  asked  lastractioa- 
the  court  to  instruct  the  jury  :  **  First,  Ther^  is  no   *»"•»«•  «^ 
evidence  in  the  cause  that  any  of  the  goods  in    the  JefitldMt'f 
complaint    mentioned    were  damaged   or  injured   iiae. 
while  the  goods  were  in  transit  betweenHuntington 
and  Portland,  or  after  having  been  received  at  Huntington 
for  carriage.     Seco7id.  There  is  no  evidence  in  the  cause  that 
the  goods  in  the  complaint  mentioned  were  damaged  or  in- 
jured    through  any  carelessness,  negligence,  or  misconduct 
of  the  defendant,  its  servants  or  employes."     These  instruc- 
tions covered  several  allegations  made  by  the  plaintiff,  and 
upon  which  he  apparently  based  his  right  to  recover  in  part 
at  least;  and,  having  failed  to  produce  any  evidence  what- 
ever tending  to  prove  them,  it  was  the  right  of  the  defendant 
to  have  the  court  tell  the  jury  directly  that  the  plaintiff  was 
without  evidence  on  these  parts.     Such  instructions  would 
have  eliminated  that  much  of  the  plaintiff's  contention  from 
the  case,  thus  narrowing  the  controversy  down  to  the  precise 
and  definite  point  upon  which  it  must  turn. 

Jhe  defendant  also  asked  the  court  to  instruct  the  jury 
as  follows:  *'  As  between  shipper  and  carrier  of  goods,  it  is 
incumbent  upon  the  shipper  to  so  reasonably  and 
securely  pack  the  same  that  they  would  not  be  in-  iri"ia!*froBi 
jured  from  the  ordinary  and  usual  incidents  attend-  bad  pMkiBf. 
ant  upon  a  shipment  of  the  same  from  one  point 
to  another;  and  if  the  goods  are  in  their  nature  perishable, 
or  incased  in  glass,  so  as  to  be  susceptible  of  easy  breakage, 
greater  care  is  required  of  the  shipper  in  the  matter  of  pack- 
ing and  boxing  to  prevent  breakage.  A  carrier  is  not  liable 
for  injury  or  damage  to  goods  arising  from  insecure  or  im- 

f)erfect  packing  or  boxing ;  and  if  in  this  case  the  jury  be- 
ieves  that  the  goods  in  the  complaint  mentioned  were  so 
imperfectly  packed  or  boxed,  and  that  thereby,  and  by  the 
ordinary  incidents  arising  from  the  transportation  of  such 
goods,  the  damage  and  injury  complained  of  arose,  the  ver- 
dict should  be  for  the  defendant."  The  general  rule  on  the 
subject  of  the  liability  of  common  carriers  of  goods  is  said  to 
be  that  they  are  liable  for  all  losses  excepting  those  caused 
by  the  act  of  God  or  the  public  enemy,  but  this  definition  is 
said  to  be  misleading.  More  correctly,  it  may  be  said  that 
the  carrier  is  not  liable — Firsts  for  losses  caused  by  the  act 
of  God ;  second,  losses  caused  by  the  public  enemy;  third, 
losses  caused  by  the  inherent  defect,  quality,  or  vice  of  the 
thing  carried  ;  fourth,  losses  caused  by  the  seizure  of  eoods 
or  chattels  in  his  hands  under  legal  process ;  fifth,  Tosses 
caused  by  some  act  or  omission  of  the  owner  of  the  goods. 
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Lawson,  Carr.  5,  6.  And  further  on,  the  same  author  states 
the  principle  more  fully.  He  says:  **  Carriers  are  not  liable 
for  losses  arising  from  the  ordinary  wear  and  tear  of  goods 
in  the  course  of  transportation,  nor  for  their  ordinary  de- 
terioration in  quantity  or  quality,  nor  for  their  inherent  nat- 
ural infirmity  or  tendency  to  damage ;  and  this  rule  includes 
the  decay  of  fruits,  the  diminution,  leakage,  or  evaporation 
of  liquids;  and  the  spontaneous  combustion  of  goods.  In 
all  such  cases,  where  the  negligence  of  the  carrier  does  not 
co-operate  in  the  loss,  he  will  be  excused.  This  exception 
also  includes  all  injuries  done  by  living  animals  to  themselves 
and  to  each  other ;  losses  that  are  caused  by  their  inherent 
vices  and  propensities,  and  which  excuse  the  carrier  if  his 
negligence  does  not  concur  in  causing  them."  Lawson, 
Carr.  15,  16.  And  the  same  principles  are  stated  in  2  Am.  & 
Eng.  Enc.  Law,  853,  and  abundantly  supported  by  an  array 
of  authorities  not  to  be  questioned.  The  instruction  asked 
substantially  covered  this  view  of  the  carrier's  responsibility, 
and  should  have  been  given. 

The  ninth  instruction  asked  by  the  defendant  embodied  a 
correct  principle  of  law,  and  should  have  been  ^iven.  The 
d  11  i'istruction  is  as  follows:  **  iV/'»///.  If  the  jury  believe 
•red"iB  cob'  ^^^^^  the  evidence  that  the  goods  in  the  complaint 
diuoDin  mentioned  were  received  at  Huntington  by  the 
whieh  tii«7  defendant  for  carriage  to  Portland ;  that  they  were 
«!i?ed'*  carried  by  the  defendant,  and  arrived  in  Portland, 

in  the  condition  in  which  they  were  received, — the 
verdict  should  be  for  the  defendant.**  But  the  failure  to 
give  this  instruction  would  not  of  itself  be  sufficient  to  re- 
verse the  judgment,  for  the  reason  the  court  gave  it  substan- 
tially in  its  general  charge. 

But  in  addition  to  this  the  court  told  the  jury,  among 
other  things,  that  "  the  history  of  the  transit  from  Granger 
and  Ogden  to  Huntington  may  or  may  not  have 
J^*""njJV*  been  presented  by  this  testimony,  but  the  goods 
tion  of  goods  ought  to  bc  Dresumcd  by  you  to  be  in  no  worse 
AtiittBiiig-  condition  at  Huntington  than  they  were  at  Gran 
*^"'  ger  and  Ogden.     They  could  hardly  t)e  presumed 

to  be  in  any  better  condition,  but  they  ought  not  to  be  pre- 
sumed in  any  worse  condition,  than  they  were  at  Granger 
and  Ogden."  Under  the  particular  facts  of  this  case,  it 
seems  to  us  this  instruction  was  inapplicable,  and  did  not 
declare  the  correct  rule  of  law.  There  was  some  evidence 
before  the  jury  tending  to  prove  that  at  one  of  the  points 
east  of  Huntington  the  barrels  were  leaking  at  the  bungs, 
elass  rattling  in  the  boxes,  and  the  boxes  were  stained.  These 
Facts  would  clearly  indicate  that  the  goods  were  not  in  a  safe 
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or  proper  condition  for  transportation  at  that  time;  and  it 
was  a  question  of  fact,  for  the  jury  to  find  from  the  evidence, 
what  the  condition  of  the  goods  was  when  the  defendant 
received  them,  and  whether  or  not  their  further  transporta- 
tion in  that  condition  did  reduce  them  to  a  worse  condition 
than  when  they  were  received.  It  was  not  a  case,  then, 
where  any  presumption  could  be  invoked,  but  a  question  of 
fact  to  be  found  solely  upon  evidence.  Missouri  Pac.  R.  Co. 
7\  Breeding,  (Tex.  App.)  16  S.  W.  Rep.  184,  is  authority  on 
this  point.  In  that  case  the  court,  having  this  question  iinr 
der  consideration,  said:  "Negligence  or  a  failure  to  perform 
a  duty  required  by  law  is  never  presumed  as  a  fact,  but 
must  be  proved  by  evidence;  and  the  burden  of  proving  it 
is  on  the  party  seesing  a  recovery  of  damages  by  reason  of 
such  negligence  or  failure  of  duty.  The  machine  was  second- 
hand, and  the  plaintiff  introduced  no  evidence  showing  that 
it  was  in  good  condition,  or  what  was  its  condition,  when 
received  by  the  company  for  shipment. 

Some  other  questions  were  presented  at  the  argument,  but 
we  have  not  deemed  their  consideration  necessary  to  a 
proper  disposition  of  this  case;  but  for  the  errors  already 
referred  to  the  judgment  must  be  reversed,  and  a  new  trial 
awarded. 

Connecting  Lines— When  Liability  of  Connecting  Carrier  Commences — 
Delivery  of  Goods — Custom. — If,  by  custom  or  course  of  dealing  between 
the  receiving  and  the  next  connecting  carrier,  loaded  cars  are  switched 
of!  by  the  former  on  a  side  track  of  the  latter's  road,  for  immediate  trans- 
portation, this  amounts  to  a  delivery  without  further  notice ;  but,  if  they 
are  to  remain  on  the  side  traclc  until  a  way-bill  is  furnished,  or  shipping 
directions  are  given,  there  is  no  delivery  to  the  connecting  carrier  until 
this  is  done,  and  he  is  not  liable  for  the  loss  of  the  goods  by  fire  while  on 
the  platform.  Mount  Vernon  Co.  v.  Ala.  Great  Southern  K.  Co.  92  Ala. 
296. 

Bill  of  Lading  Exempting  Carrier  from  Default  of  Connecting  Carrier — 
Burden  of  Proof. — Where  a  person  ships  goods  under  a  bill  of  lading,  which 
exempts  the  carrier  from  the  default  of  connecting  lines,  he  has  the  bur- 
den of  proving,  in  an  action  against  the  former,  that  the  delay  was  not  due 
to  the  latter.  Mobile  &  O.  R.  Co.  v,  Francis,  (Miss.  May  25,  1891)  9  So. 
Rep.  508. 

Loss  of  Goods Jn  Transit — Contents  of  Barrel  Missing — Burden  of  Proof. — 
When  goods  are  shipped  in  a  sealed  car  from  New  Orleans  to  Birming- 
ham, under  a  through  bill  of  lading,  and  an  action  is  brought  against  the 
last  carrier  for  loss  or  damage,  the  presumption  is,  in  the  absence  of  proof 
of  loss  or  damage  on  the  route,  that  the  contents  of  the  car  when  received 
by  him  were  in  the  same  condition  as  when  shipped  from  New  Orleans ; 
and  a  recovery  can  not  be  had  against  him  for  the  contents  of  a  barrel 
which  was  found  empty  when  the  car  was  opened,  when  the  evidence  docs 
not  show  how  many  barrels  were  delivered  in  New  Orleans,  nor  in  what 
condition  they  were,    Cooper  &  Co.  v.  Georgia  Pacific  R.  Co.  92  Ala.  329. 

Receipt  for  Goods  Signed  by  Consignee — Admission  of  Good  Condition. — 
Receipts  and  written  statements  signed  by  the  consignee  of  goods  that 

40  A.  &  £.  R.  Cas. — 7 
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they  were  in  good  condition  when  delivered  to  him  by  the  carrier  amount 
to  no  more  than  an  admission  of  the  fact  stated,  and  they  are  not  conclu- 
sive of  such  facts  if  they  are  untrue.  Missouri  Pacific  K.  Co.  v.  Fennell, 
79  Tex.  448. 


Jennings 

V. 

Grand  Trunk  R.  Co.  of  Canada. 

(12/  New  York  438.) 

Carriers— Connecting  Lines— Contract  for  Through  Transportation  ■—A 
carrier  which  undertakes  to  transpK>rt  freight  to  a  point  beyond  its  own 
line,  is  liable  for  any  default  or  negligence  occuring  on  any  part  of  the 
route,  in  the  absence  of  any  agreement  to  the  contrary ;  and  an  agree- 
ment by  a  railroad  company  to  transport  goods  beyond  its  own  line  to  the 
place  to  which  they  are  consigned,  will  be  inferred  from  the  fact  that,  in 
pursuance  of  an  inquiry  from  the  shipper,  the  companv  informed  him  of 
the  through  rate,  and  that  the  goods  were  subsequently  delivered  to  the 
company,  and  received  by  it,  addressed  to  such  point. 

Bill  of  Lading— Failure  of  Shipper  to  Produce  or  Prove  Contents— Pre- 
sumptions.— Where  a  shipper,  on  receiving  goods  from  a  carrier  at  their 
destination,  surrenders  the  bill  of  lading  or  receipt,  the  fact  that  he  does 
not  produce  them  or  prove  their  contents  at  the  trial  of  an  action  against 
the  carrier,  does  not  give  rise  to  a  presumption  prejudicial  to  him  as  to 
the  terms  of  the  contract  of  shipment  contained  therein. 

Conditions  in  Shipping  Bills  Executed  by  Persons  Delivering  Goods— When 
Shipper  is  Bound  by. — A  shipper,  to  whom  the  agent  of  a  railroad  company 
contracts  for  the  through  transportation  of  goods  without  mention  of 
any  conditions,  is  not  bound  by  conditions  contained  in  shipping  bills,  ex- 
ecuted without  his  knowledge,  by  the  person  who  delivered  for  him  the 
property  to  the  company. 

Condition  Requiring  Notice  of  Claim  for  Damages  -Validity  and  Applica- 
•on  of. — A  condition  in  a  contract  with  a  carrier,  that  no  claim  for  dam- 
ages, loss  of,  or  detention  of  goods,  shall  be  allowed,  unless  notice  in  writ- 
ing and  particulars  of  the  claim  are  given  to  the  station  agent  at  or  near- 
est to  the  place  of  delivery  within  thirty-six  hours  after  the  goods  are  de- 
livered, is  applicable  to  shipments  beyond  the  carrier's  line  as  well  as  to 
shipments  to  points  on  its  line  ;  but  such  a  provision  is  void  in  so,far  as  it 
applies  to  a  shipment  of  a  car  load  of  potatoes,  since  the  time  allowed  for 
making  an  examination  is  insufficient. 

Condition  Relieving  Carrier  from  Liability  for  Detky— Delay  Caused  by 
Negligence.— A  condition  in  a  bill  of  lading,  providing  that  the  carrier  shall 
not  be  responsible  for  delay  in  the  transit  of  the  property,  does  not  re- 
lieve it  from  liability  for  delay  occasioned  by  its  own  negligence,  there  be- 
ing no  exemption  from  liability  from  that  cause  expressed  in  the  con- 
tract. 

Appeal  by  defendant  from  judgment  entered  upon  order 
of  the  general  term  of  the  supreme  court  in  the  fifth  judicial 
department  affirming  judgment  entered  on  report  of  referee 
in  favor  of  the  plaintiffs. 

For  shipment  and  transportation  to  East  St.  Louis,  111.,  J. 
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II.  Shanley  &  Co.  caused  to  be  delivered  to  the  defendant, 
and  the  latter  received,  potatoes  at  the  times,  places,  and  in 
the  quantities  following;  April  18,  1881,  at  Prescott,  Canada^ 
401  bushels;  April  18,  1881,  at  Edwardsburg,  Canada,  812 
bushels;  April  18,  1881,  at  Brockville,  Canada,  400  bushels; 
April  20,  1881,  at  Brockville,  Canada,  400  bushels; 
April  26,  1881,  at  Kingston,  Canada,  402  bushels.  The  pota- 
toes belonged  to  J.  H.  Shanley  &  Co.,  who  were  named  as 
consignees  of  all  the  potatoes  except  those  delivered  to  the 
defendant  at  Prescott.  They  were  consigned  to  the  order 
of  the  Merchants'  Bank  of  Canada,  with  directions  to  advise 
Shanley  &  Co.,  and  all  the  potatoes  reached  the  place  of  des- 
tination except  those  shipped  at  Prescott.  They  did  not  ar- 
rive there.  The  purpose  of  this  action  was  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  negligence  of  the 
defendant  in  its  failure  to  transport  those  last  mentioned  to 
the  place  of  destination,  and  for  their  loss  in  consequence, 
and  in  delaying  the  delivery  at  East  St.  Louis  of  those  which 
did  reach  there,  by  reason  whereof  the  potatoes  were  injured, 
and  the  market  price  had  fallen  when  they  did  arrive  at  that 
place.  The  claim  of  Shanley  &  Co.  against  the  defendant 
was  assigned  to  the  plaintiffs.  The  referee  found  the  f^cts 
in  support  of  it,  and  directed  judgment  against  the  defend- 
ant. The  defendant's  railway  is  within  the  dominion  of 
Canada,  of  which  it  is  a  corporation.  Its  most  westerly  sta- 
tion is  Point  Edward,  but  its  practical  western  terminus  is 
at  Ft.  Gratiot,  in  the  state  of  Michigan,  where  connection  is 
made  with  other  railroads  extending  west.  The  plaintiffs 
gave  evidence  to  the  effect,  and  the  referee  found,  that  on 
February  8,  1881,  Shanley  &  Co.  wrote  a  letter  to  the  defend- 
ant's agent  at  Toronto,  requiring  the  lowest  rates  for  ship- 
ment of  potatoes  in  carload  lots  from  Prescott  and  other  sta- 
tions in  that  vicinity  on  its  railway  to  East  St.  Louis,  III., 
and  certain  other  places,  and  on  the  12th  of  that  month  re- 
ceived answer  by  letter  from  the  defendant's  assistant  gen- 
eral freight  agent,  saying:  "  I  will  give  you  the  following 
rates  on  potatoes  in  full  carloads  /rom  Prescott,  and  stations 
in  the  vicinity,  to  *  *  *  East  St.  Louis,  28  cents.  Be 
good  enough  to  let  me  know  if  these  rates  are  accepted  before 
shipping,  so  that  I  may  advise  our  agents.**  That  the  rates 
so  given  were  f6r  each  100  pounds.  That  on  or  before  April 
18,  1881,  Shanley  &  Co.  duly  accepted  such  rates,  and  noti- 
fied such  assistant  general  freight  agent  of  such  acceptance, 
who,  on  or  prior  to  that  day,  so  advised  defendant's  local 
freight  agents  at  Prescott  and  stations  in  that  vicinity ;  and 
that  no  notice  was  g^ven  to  Shanley  &  Co.  by  the  defendant, 
or  any  of  its  agents,  that  the  defendant  would  not  assume 
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the  duties  and  liabilities  imposed  by  law  upon  common  car- 
riers in  the  shipment  of  potatoes  and  their  transportation  be- 
tween the  points  and  (or  the  rates  mentioned.  The  alleged 
defense  is  that  the  defendant  was  not  chargeable  with  the 
consequences  of  delay  or  negligence  in  the  transportation 
of  the  potatoes  beyond  its  own  railway  line ;  and  that  there 
were  certain  limitations  in  the  contract  of  affreightment 
which  relieved  it  from  liability,  and  certain  conditions  pre- 
cedent which  the  plaintiffs*  assignors  failed  to  observe.  And 
to  support  its  defense  the  defendant  put  in  evidence  shipping 
bills  termed  therein  '*  shipping  notes,"  similar  in  form,  one  of 
which  was  as  follows  : 

"Grand  Trunk  Railway  Company  of  Canada.  This  com- 
pany will  not  be  responsible  for  any  goods  missent,  unless 
they  are  consigned  to  a  station  on  their  railway.  Rates, 
weights  and  quantities  entered  on  receipts  are  not  binding 
on  the  company,  and  will  not  be  acknowledged.  AH  goods 
going  to  or  coming  from  the  United  States  will  be  subject  to 
customs  charges,  etc.  Prescott,  Date,  April  i8th,  1881.  The 
Grand  Trunk  Railway  Company  of  Canada  will  please  re- 
ceive the  undermentioned  property,  in  apparent  good  or- 
der, addressed  to  J.  H.  Shanley  &  Co.  East  ot.  Louis,  111.,  to 
be  sent  by  the  said  company,  subject  to  the  terms  and  condi- 
tions stated  above  and  on  the  other  side,  and  which  are 
agreed  to  by  this  shipping  note  delivered  to  said  company 
as  the  basis  upon  which  their  receipt  is  to  be  given  for  said 
property. 


No.  of  Packaj^es  and 

Species  of  Goods. 
Paid  on. 

I  car  Potatoes,  said  to 
contain  400  bushels, 
in  bulk,  O.  Risk. 
Car  8,679. 

Via  Chi.  &  Alton  R.  R. 
19  42 
80  58 


Marks. 


Weight,  lbs. 


24,000 


C  T. 


100  00 


"J.  E.  Du  Brule,  Consignor." 

Among  the  terms  and  conditions  on  the  other  side  of  this 
paper  were  the  following  :  "  General  notices  and  conditions 
on  carriage:  (i)  It  is  agreed  and  understood  that  the  Grand 
Trunk  Railway  Co.  of  Canada  will  not  be  responsible  for 
goods  of  any  Icind  conveyed  upon  this  railway  unless  re- 
ceipted for  by  a  duly-authorized  agent  of  the  company/* 
"(3)  Nor  will  the  company  be  liable  for  damages  occasioned 
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by  delays  caused  by  storms,  accidents,  overpressure  of 
freight  or  unavoidable  causes,  or  by  the  weather,  wet,  fire, 
heat,  frost,  or  delay  of  perishable  articles,  or  from  civil  com- 
motion." "(5)  And  in  all  cases  where  herein  not  otherwise 
provided  the  delivery  of  goods  shall  be  considered  complete, 
and  the  responsibility  of  the  company  shall  terminate,  when 
the  goods  are  placed  in  the  company's  sheds  or  warehouse, 
jf  there  be  conveniences  for  receiving  the  same,)  at  their 
mal  destination,  or  when  the  goods  shall  have  arrived  at  the 
place  to  be  reached  on  said  company's  railway.  (6)  Lumber, 
coals,  bricks,  and  all  other  goods  carried  by  the  car-load 
shall  be  taken  as  delivered,  and  the  company's  responsibility 
in  respect  thereof  shall  cease,  upon  the  car  in  which  they 
are  carried  being  detached  from  the  train  at  the  station  on 
the  company's  line  to  which  it  is  consigned,  or  at  the 
station  where  in  the  usual  course  of  business  it  leaves  the 
company's  line."  "(10)  That  all  goods  addressed  to  con- 
signees at  points  beyond  the  places  at  which  the  company 
has  stations,  and  respecting  which  no  direction  to  the  con- 
trary shall  have  been  received  at  those  stations,  will  be  for- 
warcled  to  their  destination  b}'  public  carrier  or  otherwise, 
as  opportunity  may  offer,  without  any  claim  for  delay  against 
the  company  for  want  of  opportunity  to  forward  them ;  or 
they  may,  at  the  discretion  of  the  company,  be  suffered  to 
remain  on  the  company's  premises,  or  be  placed  in  shed  or 
warehouse,  (if  there  be  such  convenience  for  receiving  same,) 
pending  communication  with  consignees,  at  the  risk  of  the 
owners  as  to  damage  thereto  from  any  cause  whatsoever. 
But  the  delivery  ot  the  goods  by  the  company  will  be  con- 
sidered complete,  and  all  responsibility  of  said  company  shall 
cease,  when  such  other  carriers  shall  have  received  notice 
that  said  company  is  prepared  to  deliver  to  them  the 
said  goods  for  further  conveyance;  and  it  is  expressly 
declared  and  agreed  that  the  said  Grand  Trunk  Railway 
Company  shall  not  be  responsible  for  any  loss,  misdelivery, 
damage,  or  detention,  that  may  happen  to  goods  so  sent  by 
them,  if  such  loss,  misdelivery,  damage,  or  detention  occur 
after  the  said  goods  arrive  at  said  stations  or  places  on  their 
line  nearest  to  the  points  or  places  which  thev  are  consigned 
to,  or  beyond  their  said  limits.  (11)  That  all  property  con- 
tracted for  at  a  through  rate,  or  otherwise,  to  or  from  places 
beyond  the  line  of  the  Grand  Trunk  Railwav,  if  shipped  hy 
water,  shall,  while  not  on  the  company's  railway,  or  in  their 
sheds  or  warehouses,  be  entirely  at  their  pwner's  risk.  In 
case  of  loss  or  damage  to  any  goods  for  which  this  company 
or  connecting  lines  may  be  liable,  it  is  agreed  that  the  company 
or  line  so  liable  shall  have  the  benefit  ofany  insurance  effected 
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by  or  for  account  of  the  owner  of  said  goods,  and  the  company 
so  liable  shall  be  subrogated  in  such  rights  before  any  de- 
mand shall  be  made  on  them.  (12)  That  no  claim  for 
damage  to,  loss  of,  or  detention  of,  any  goods  for  which  this 
company  is  accountable,  shall  be  allowed  unless  notice  in 
writing,  and  particulars  of  the  claim  for  said  loss,  damage,  or 
detention  are  given  to  station  freight  agent  at  or  nearest 
to  the  place  of  delivery,  within  thirty-six  hours  after  the 
goods  in  respect  to  which  said  claim  is  made  are  delivered. 
(13)  Storage  will  be  charged  on  all  freight  remaining  in  the 
company's  sheds  or  warehouses  over  twenty-four  hours  after 
its  arrival."  "(15)  That  the  company  shall  not  in  any  case, 
or  under  any  circumstances,  be  liable  for  loss  of  market, 
nor  will  they  be  liable  for  •  claims  arising  from  delay 
or  detention  of  any  train  in  the  course  of  its  journey, 
or  at  any  of  the  stations  on  the  way,  or  in  starting  ;  and  the 
company  do  not  undertake  to  load  or  send  goods  upon  or  by* 
any  particular  train,  if  there  bean  insufficient  number  of  cars 
at  any  station,  or  the  cars  cannot  be  conveniently  used  for  the 
purpose,  or  if  from  any  cause  cars  loaded  at  a  station  are  un- 
able to  be  sent  on  by  trains  passing  or  starting  from  such 
station."  These  shipping  bills  were  signed  by  or  in  Lhe  name 
of  the  person  who  delivered  the  potatoes  to  the  defendant  for 
Shanley  &  Co.,  and  the  defendant's  station  agents  gave 
receipts  to  such  persons.  None  of  the  receipts  were  pro- 
duced in  evidence,  nor  were  their  contents  proved.  Further 
facts  appear  in  the  opinion. 

E,  u  Sprague,  for  appellant. 

Martin  W,  Cooke,  for  respondents. 

Bradley,  J.,  {after  stating  the  facts.)  The  place  to  which 
the  potatoes  were  consigned  was  beyond  the  line  of  the 
defendant's  railway  ;  and,  unless  it  had  contracted 
«m>«™r'*'  to  transport  them  further  than  the  western  terminus 
traniiporto-  of  its  road,  the  duty  of  the  defendant  required  it 
tioB.  only  to   diligently   convey   the   potatoes   to   that 

point,  and  there  deliver  them  to  the  connecting  carrier. 
Kawson  V,  Holland,  59  N.  Y.  611.  But  the  conclusion  of  the 
referee  was  that  the  defendant  undertook  to  deliver  the 
potatoes  at  East  St.  Louis.  If  that  proposition  is  supported, 
the  defendant  was  responsible  for  the  consequences  of  any 
default  or  vyant  of  reasonable  diligence  in  that  respect  on 
any  part  of  the  route,  unless  relieved  by  some  limitation  of 
liability  in  the  contract  of  affreightment.  Root  v.  Great 
Western  R.  Co.,  45  N.  Y.  524;  Condict  v.  Grand  Trunk  R. 
Co.,  54  N.  Y.  500,  4  Lans.  N.  Y.  106.  The  communications 
had  between  Shanley  &  Co.,  the  plaintiffs'  assignors,  and  the 
defendant's   freight  agent   on  the   subject   had   relation   to 
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through  rates  for  transportation  of  the  potatoes  for  Shanley 
&  Co.  from  the  places  where  they  were  afterwards  delivered 
to  and  received  by  the  defendant  to  East  St.  Louis.  The 
rates  for  such  purpose  were  given  and  accepted.  The  de- 
fendant's station  agents  at  the  places  of  shipment  were  by 
the  direction  of  the  freight  agent,  advised  of  the  rates ;  anS 
the  potatoes  were  delivered,  and  in  carload  lots,  shipped, 
consigned  to  such  place  of  destination.  They  belonged  to 
Shanley  &  Co.,  of  which  the  station  agents  were  also  informed 
at  the  time  of  the  delivery  for  shipment.  The  defendant's 
railway  then  had  the  means  of  connection  at  Ft.  Gratiot  and 
Detroit  with  trunk  lines  of  railroad  running  westerly  to 
Chicago  and  St.  Louis.  Although  the  question  whether 
what  had  occurred  between  Shanley  &  Co.  and  the 
defendant's  agent  constituted  an  agreement  for  through 
transportation  was  not  free  from  doubt,  the  finding  was 
•  justified  that  it  was  such  that  the  unqualified  delivery  and 
acceptance  of  the  potatoes  may  have  been  treated  as  in 
pursuance  of  a  contract  to  transport  them  to  the  place  of 
destinatipn.  And,  in  view  of  the  facts  and  circumstances 
furnished  by  the  evidence,  the  conclusion  of  the  referee  was 
warranted  that  in  Svich  event  there  was  an  undertaking  of 
the  defendant  to  transport  the  potatoes  to  that  place  unless 
the  contract  so  represented  was  modified  by  some  further 
arrangement.  Quimby  v.  Vanderbilt,  17  N.  Y.  306;  Toledo, 
P.  &  N.  R.  Co.  V.  Merriman,  52  III.  123. 

Upon  that  subject  our   attention  is  called  to  the  shipping 
bills  executed  by  the  persons  who   performed  the  act  of^  de- 
livering the  property,  and  to  the  receipts  or  bills 
of  lading  given  to  them  by  the  defendant's  station  _prooV^''* 
agents.     As  a  general  rule,  the  bill  of  lading  given  contract- 
by  a   carrier  to  and   accepted  by  the   shipper  of  r*n»r6to 
goods  contains  the  contract  for  carriage,  and,  in   JJJ^J^"**' 
the  absence  of  fraud,  imposition,  or   mistake,  the 
parties  are  concluded  bv  its  terms  as  there  expressed.     Long 
2'.  New  York  Central  R.  Co.,  50  N.  Y.  76 ;  Kirkland  v.  Dins- 
more,  62  N.  Y.  171  ;  Hill  V.  Syracuse,  B.  &  N.  Y.  R.  Co.,  73 
N.  Y.  351.     In  this  instance  the  receipts  or  bills  of  lading  of 
all  the  potatoes  which  reached  the  place  of  destination  were 
there  delivered  up  to  the  agent  of  the  railroad  company  from 
whose  custody  the   property  was  taken   by  the   consignees. 
They  were  not  produced  at  the  trial  nor  were  their  contents 
proved.     The  shipping  bills   or  notes  purport  to  have  been 
requests  of  the  persons  subscribing  them  that  the  defendant 
receive   the   property  addressed   to  the   consignees,  "  to  be 
sent  by  the  said  company  subject  to  the  terms  and  conditions 
stated  above  and  on  the  other  side,  and  which  are  agreed  to 
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by  this  shipping  note  delivered  to  the  company  as  the  basis 
upon  which  their  receipt  is  to  be  given  for  said  property.** 
Shanley  &  Co.,  had  no  knowledge  of  the  making  of  the 
shipping  bills,  nor  did  they  authorize  the  execution  of  them, 
unless  it  came  within   the  power  incident  to   the  direction 

fiven  to  deliver  the  property  for  shipment.  It  seems  that 
hanley  &  Co.  purchased  the  potatoes,  and  directed  their 
delivery  at  the  defendant's  stations  by  the  persons  who  de- 
livered or  caused  them  to  be  taken  there  for  such  purpose. 

Ordinarily,  a  person  authorized  to  deliver  and  delivering 
the  property  of  another  to  a  common  carrier  for  shipment 
may  by  the  latter  be  treated  as  having  authority  to  stipulate 
for  and  accept  the  terms  of  affreightment,  and,  as  against  the 
carrier,  the  owner  is  bound  by  them.  Nelson  v.  Hudson 
River  R.  Co.,  48  N.  Y.,  498  ;  Shelton  v.  Merchants*  Dis- 
patch Transp.  Co.,  59  N.  Y.  258.  The  limitation  of  the 
common-law  responsibility  of  the  defendant  depended  upon  « 
a  special  contract  to  that  effect ;  and  the  burden  of  proving 
such  contract  was  with  the  defendant.  To  do  this  tne  ship- 
ping bills  taken  and  retained  by  it  were  produced. «  On  the 
1>ack  of  each  of  these  were  21  numbered  provisions  in  fine 
]»rint.  Of  these  bills  it  may  be  assumed  that  Shanley  &  Co. 
had  no  personal  knowledge  until  they  were  produced  at  the 
trial.  They  were  upon  printed  blanks  kept  for  the  purpose 
by  the  defendant,  and  the  referee  found  that  they  were  made 
**  in  conformity  with  the  general  requirement  or  custom  of 
the  defendant  on  the  receipt  of  goods  for  transportation ;  ** 
and  that  Shanley  &  Co.  "  then  knew  it  to  be  the  universal 
custom  of  railroad  companies,  so  far  as  their  experience 
went,  to  require  shipping  bills  to  be  executed  by  the  shipper, 
containing  the  terms  and  conditions  of  shipment,  upon  the 
delivery  of  potatoes  or  similar  goods  to  sucn  companies  tor 
transportation.**  It  appears  by  those  bills  that  the  giving  of  re- 
ceipts by  the  defendant*s  agents  was  then  contemplated.  And 
the  referee  found  that  the  defendant*s  receipts  or  bills  of  lad- 
ing, containing  some  terms  and  conditions  for  the  transpor- 
tation of  the  potatoes  were  so  given,  but  that  no  evidence 
was  offered  to  prove  what  those  terms  and  conditions  were. 
The  contents  of  those  papers  constituted  in  part,  at  least,  the 
contract,  and  for  the  complete  proof  of  it  tne}'  would  seem 
to  have  been  essential.  It  evidently  was  for  that  reason  that 
defendant's  counsel  requested  the  referee  to  find,  which  he 
did,  that  the  contracts  executed  and  delivered  by  the  defend- 
ant at  the  time  of  the  shipment  of  the  potatoes  had  not  been 
proved,  and  thereupon  insisted  that  without  proving  them 
the  plaintiffs  were  not  entitled  to  recover.  There  is  no  legal 
l)resumption  to  the  prejudice  of  the  plaintiffs  arising  out  of 
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the  fact  that  receipts  or  bills  of  lading  were  given,  so  far  as 
relates  to  the  contract.  Those  papers  had,  however,  been 
delivered  up  at  the  place  and  time  of  the  receipt  of  the  proo- 
erty,  and  it  may  be  assumed  that  they  were  accessible  to  the 
defendant. 

The  question  arises  as  to  the  effect  of  the  terms  and  con- 
ditions  of  the  shipping  bills  upon  the  rights  of  the  plaintiffs, 
and  to  what  extent  they  operate  to  relieve  the  de- 
fendant from  its  common-law  duty  ;  and  this  may  *J[j*^  "'  VJ"!' 
depend  somewhat  upon  the  authority  which  the  -AMo^tjor 
defendant  had  the  right  to  treat  as  possessed  by  v^non  ftifrn- 
the  persons  signing  those  bills  at  the  time  they  *■»  •'  ■*'>■ 
were  made.  Inasmuch  as  no  conditions  were  men-  ^^' 
tioned  in  connection  with  the  information  given  by  the 
freight  agent  of  the  through  rates  for  which  the  defendant 
would  transport  the  property,  it  may. be  that  Shanley  &  Co. 
supposed  that  the  common-law  duty  would  be  assumed  by 
the  defendant  as  such  carrier ;  and  that  would  have  been  the 
situation  if  no  special  terms  had  been  provided  for  when  the 
property  was  delivered  to  the  defendant.  And,  although 
Shanley  &  Co.  had  not  undertaken  to  furnish  the  property 
for  shipment,  they  had  the  right  to  assume,  unless  aavised  to 
the  contrary,  that  when  delivered  for  that  purpose  it  was  re- 
ceived pursuant  to  the  arrangement  before  then  made,  so  far 
as  related  to  the  rates  and  through  transportation  ;  and  con- 
sistentlv  only  with  such  previous  understanding  or  agree- 
ment, tne  defendant  was  permitted  to  treat  it  as  within  the 
authority  of  the  persons  who  delivered  the  potatoes  to  make 
or  accept  stipulations  or  conditions  for  tne  reception  and 
carriage  of  the  prc)perty  by  it,  and  bevond  that  the  owners 
were  not  necessarily  bound  by  anything  contained  in  the 
shipping  bills,  so  far  as  it  was   dependent    merely  upon  the 

? resumption  of  authority  of  the  persons  executing  them, 
reating,  as  we  do  upon  the  facts  found,  the  defendant's  con- 
tract as  one  for  transportation  of  the  property  to  the  place 
of  destination,  the  provisions  and  conditions  upon  the  ship- 
ping bills,  so  far  as  they  may  be  otherwise  construed,  are  not 
applicable  to  the  shipments  in  question.  Riley  v.  New  York, 
L.  E.  &  W.  R.  Co.,  34  Hun,  97;  Babcock  r.  "Lake  Shore  & 
M.  S.  R.  Co.,  49  N.  v.,  491  ;  Condict  7f.  Grand  Trunk  R.  Co., 
54  N.  Y.,  500.  The  conclusion  was  permitted  that  not  only 
did  Shanley  &  Co.  have  no  knowledge  of  the  shipping  bills, 
but  that  the  receipts  or  bills  of  lading  did  not  come  to  them 
until  the  potatoes  were  shipped  and  had  gone  forward. 
They  were  therefore  not  necessarily  charged  with  any  of  the 
terms  and  conditions  (whatever  they  were)  of  the  bills  of 
lading  other  than  such  as   the  defendant  was  at  liberty  to 
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treat  as  within  the  authority  of  the  persons  receiving  them 
to  accept  in  behalf  of  the  owners  of  tne  property.  Coffin  v. 
New  York  Cent.  R.  Co.,  64  Barb.  (N.  Y.],  379 ;  56  N.  Y.,  632  ; 
Bostwick  V.  Baltimore  &  O.  R.  Co.,  45  N.  Y.,  712 ;  Germania 
Fire  Ins.  Co.  v.  Memphis  &  C.  R.  Co.,  72  N.  Y.,  90;  Guilla- 
ume  V.  General  Transportation  Co.,  100  N.  Y.,  491,  12  Am. 
&  Eng.  Corp.  Cas.,  231  ;  Swift  v.  Pacific  Mail  Steamship  Co., 
106  N.  Y.,  206,  30  Am.  &  Eng.  Corp.  Cas.,  105  ; 
Park  V,  Presston,  108  N.  Y.,  434.  And  to  that  ex- 
tent, and  that  only,  the  terms  and  conditions  of  the  ship- 
ping bills,  so  far  as  reasonable  and  applicable  to  through 
transportation  of  the  property  by  the  defendant,  must  for 
that  purpose  be  deemed  within  the  contract.  But  limitation 
of  the  common-law  liability  of  the  carrier  is  dependent  upon 
language  in  the  contract  fairly  requiring  such  construction 
witnout  the  aid  of  implication.  The  provisions  to  the  effect 
that  the  defendant  would  not  be  responsible  for  delay  in  the 
transit  of  the  property  did  not  have  the  effect  to  relieve  it 
from  the  consequences  of  delay  occasioned  by  its 
negligence,  as  exemption  from  liability  for  that  Jj'jjj"'*' '•*' 
cause  was  not  expressed  in  the  contract.  Magnin  **'^* 
V.  Dinsmon',  56  N.  Y.,  168 ;  Mynard  i\  Syracuse,  B.  &  N.  Y. 
R.  Co.,  71  N.  Y.,  180;  Nicholas  v.  New  Vork  Cent.  &  H.  R. 
Co.,  89  N.  Y.,  370,  9  Am.  &  Eng.  R.  Cas.,  103.  There  was 
evidence  upon  the  subject,  and  by  it  was  supported  the  find- 
ing of  the  referee,  that  the  loss  suffered  and  the  damages 
sustained  by  the  plaintiffs'  assignors  were  caused  by  the  de- 
fendant's negligence  in  transporting  the  potatoes. 

Among  the  terms  and  conditions  on  the  back  of  the  ship- 
ping bills  was  one  numbered    12,  which  provided  "  that  no 
claim  for  damages  to,  loss  of,  or  detention  of  any 
goods  for  which  this  comf)any  is  accountable,  shall  ''«**«••' 
be  allowed,  unless  notice  in  writing  and   particu-  ^/™^ 
lars  of  the  claim  for  said  loss,  damage  or  detention 
are  given  to  station  freight  agent  at  or  nearest  to  the  place 
of  delivery   within    36   hours  after  the  goods  in  respect  to 
which  said  claim  is  made  are  delivered."     No  such  notice 
was  given.     The  referee  refused  to  give  effect  to  it  upon  the 
request  of  the  defendant's  counsel,  and  exception  was  taken. 
The  view  of  the  referee  was  that  this  provision  was  not  ap- 
plicable to  shipipents  beyond  the  terminus  of  the  defendant's 
railway.     The  place  of  delivery  was  East  St.  Louis.     And 
the  same  reason  for  the  requirement  of  the  notice  when  the 
place  of  delivery  by  the  defendant  is  beyond  its  own  line  of 
road  exists  for  it  as  when   such   place   is   upon  its  railway. 
The  purpose  of  the  notice  evidently  was  to  enable  the  car- 
rier  to  investigate  the  nature,  cause,  and  extent  of  the  injury 
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or  damages  claimed,  with  a  view  to  the  means  of  the  protec- 
tion which  such  opportunity  may  afford.  It  is  the  account- 
ability of  the  defendant  for  damages  that  renders  the  notice 
essential,  and  by  the  terms  of  the  clause  in  question  no  other 
condition  is  required.  It  is  true  that  other  clauses  are  to 
the  effect  that  the  defendant  should  not  be  responsible  be- 
yond its  own  railway  for  goods  passing  over  it,  and  from  it 
on  to  other  roads,  but  it  is  contemplated  that  its  cars  con- 
taining goods  might  go  forward  on  connecting  railroads  to 
the  place  of  destination.  It  is  not  seen  how  that  fact  can 
qualify  or  limit  the  purpose  of  the  notice.  The  delivery  in 
view  IS  to  the  consignee.  This  can  be  done  only  at  the  place 
to  which  the  goods  are  consigned.  Before  delivery  there,  he 
may  not  be  supposed  to  have  either  the  opportunity  or  means 
of  giving  the  notice. 

ft  is  legitimate  for  a  common  carrier,  by  contract  with  the 
shipper,  to  provide  for  a  reasonable  time  within  which  no- 
tice  of  claim  for  loss  or  damage  shall  be  given  as  a  condition 
of  liability,  and  the  manner  of  giving  it.  Southern  Express 
Co.  V,  Caldwell,  21  Wall.  (U.  S.),  264 ;  Southern  Express  Co. 
7\  Hunnicutt,  54  Miss.,  566;  Lewis  v.  Great  Western  R.  Co., 
5  Hurl.  &  N.,  867.  In  those  cases  the  notices  provided  for 
were  held  to  be  reasonable.  And  that  question  is  an  open 
one  for  consideration.  Westcott  v,  Fargo,  61  N.  Y.,  542, 
551  ;  Adams  Express  Co.  v,  Reagan,  29  Ind.,  21.  In  this 
present  case  each  car  contained  400  bushels  and  upwards  of 
potatoes.  The  time  in  which  the  condition  required  notice 
to  be  given  might  not  include  more  than  12,  business  hours 
to  ascertain  the  requisite  particulars  of  the  claim  for  the  pur- 
pose of  the  notice.  It  is  easy  to  see  that  the  specified  time 
of  36  hours  would  be  inadequate  to  the  necessity  that  might 
exist  in  a  case  like  the  one  under  consideration.  The  con- 
clusion was  permitted  that,  in  view  of  the  character  and  ex- 
tent of  the  property,  and  the  nature  of  the  claim  for  damages 
which  might  and  did  arise,  the  time  specified  within  which 
to  give  notice,  with  particulars,  was  quite  unreasonable ;  and 
therefore,  and  for  that  reason,  the  condition  in  that  respect 
was  inapplicable  to  the  shipments  in  question,  and  the  failure 
to  give  such  notice  was  no  bar  to  the  remedy.  This  view 
renders  it  unnecessary',  in  the  consideration  of  the  effect  of 
such  condition,  to  refer  further  to  the  circumstances  under 
which  the  shipping  bills  were  made,  in  view  of  the  fact  that 
it  does  not  appear  that  the  condition  was  in  the  bill  of  lad- 
ing. No  other  question  seems  to  require  the  expression  of 
consideration.     The  judgment  should  be  afBrmed. 

All  concur,  Follett,  C.  J.,  in  result. 
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Connecting  Lines — Wiien  Railroad  Company  will  be  beld  to  have  Con- 
tracted to  Carry  Goods  to  their  Destination. — See  Beard  v,  St.  Louis,  A.  & 
T.  H,  R.  Co.  (Iowa),  42  Am.  &  Eng.  R.  Cas.,  509;  Hunter  v.  Southern 
Pacific  R.  Co.  (Tex.),  42  Id.,  501  ;  Atlanta  &  W.  P.  R.  Co.  v.  Texas  Grate 
Co.  (Ga.),  40  Id.,  130;  Alabama  Great  Southern  R.  Co.  v,  Mt.  Vernon  Co. 
(Ala.),  35  Id.,  657,  note,  662 ;  Rickerson  Roller  Mill  Co.  v.  Cedar  Rapids 
&  I.  R.  Co.  (Mich.),  32  Id.^x^T,  note  496;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Roach  (Kan.),  27  Id.,  257  ;  Louisville  &  N.  R.  Co.  v,  Mayer  (Ala.).  27  Id., 
44 ;  Peneira  v.  (Central  Pacific  R.  Co.  (Cal.),  18  Id.,  565;  Louisville,  etc..  R. 
Co.  V.  Weaver  (Tenn.),  16  Id.,  218;  Piedmont  Manufacturing  Co  v. 
Columbia,  etc.,  R.  Co.  (S.  Caf.),  16  Id.,  194;  Knight  v.  Providence  &  W. 
R.  Co.  (R.  I.),  9/</.,  90;  Cummins  «/.  Dayton  &  U.  R.  Co.  (Ind.),  9  Id.,  36. 
note  39;  Lindley  v,  Richmond  &  D.  R.  Co.  (N.  Car.),  9  Id.,  31  ;  Aflichigan 
Central  R.  Co.  v.  Myrick  (U.  S.),  9  Id.,  25 ;  Baltimore  &  O.  R.  Co.  v. 
Campbell  (Ohio),  3  Id.,  246. 

Liability  of  Initial  Carrier  for  Delay  of  Connecting  Carrier  in  Forwarding 
Goods. —  In  the  absence  of  any  contract  by  the  initial  carrier  to  deliver 
goods  at  their  destination  at  a  point  beyond  its  line,  its  common  law  liabil- 
ity is  to  deliver  such  goods  in  ^od  order  to  the  connecting  line  within  a 
reasonable  time  ;  and  it  is  not  liable  for  any  subsequent  delay  in  forward- 
ing the  goods,  by  reason  of  which  they  were  delivered  in  a  damaged  con- 
dition.    Central  R.  &  B.  Co.  v.  Skellie,  Zd  Ga.,  686. 

Validity  of  Stipulation  in  Bill  of  Lading  Requiring  Notice  of  Claim  for 
Damages. — See  Baltimore  &  O.  Express  Co,  v.  Cooper  (Miss.),  40  Am.  A 
Eng.  R.  Cas..  97,  and  cases  cited  in  note,  98  ;  Good  v.  Galveston,  H.  &  S. 
A.  R.  Co.  (Tex.),  40  Am.  &  Eng.  R.  Cas.  98,  and  note  103  ;  Grand  Trunk 
R.  Co.  V,  McMillan  (Can.),  42  Am.  &  Eng.  R.  Cas.,  468 ;  Western  R.  of 
Alabama  v.  Harwell  (Aia).,  45  Am.  &  Eng.  R.  Cas.,  358. 

Limitation  of  Time  for  Presenting  Claim — Application  where  Portion  of 
Shipment  was  not  Delivered. — A  clause  in  a  bill  of  lading,  providing  that 
any  claim  for  loss  or  damage  shall  be  made  within  36  hours  after  delivery, 
does  not  apply  to  a  claim  /or  the  value  of  a  portion  of  a  shipment  of  goods 
not  delivered.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Ball  (Tex.,  April  28,  1891), 
16  S.  W.  Rep..  441. 

Same — Waiver  by  Carrier.— A  statement  by  the  agent  of  a  railroad  com- 
pany upon  the  delivery  of  a  part  of  a  shipment  of  merchandise,  that  the 
remainder  was  missing  and  would  be  delivered  in  a  few  days,  is  a  waiver 
of  a  clause  in  a  bill  of  lading  providing  that  claims  of  loss  or  damage  must 
be  made  in  36  hours  after  delivery.  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Ball  (Tex,,  April  28.  1891).  16  S.  W.  Rep.,  44L 
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Carriers — Act  of  Cod — Overflow  of  River. — Where  injury  to  goods  in 
the  possession  of  a  carrier  is  caused  by  an  unprecedented  flood  in  a 
river,  which  no  prudence  could  anticipate,  the  water  rising  suddenly  dur- 
ing the  night  and  entering  the  car  in  which  the  goods  were  before  they 
could  be  reached  and  rescued,  the  injury  is  attributable  to  the  act  of  God, 
and  the  carrier  is  not  liable. 

« 

Appeal  from  Lee,  Circuit  Court. 
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This  action  was  brought  to  recover  damages  for  injury  to 
goods  which  were  shipped  under  a  contract  made  with  a 
receiving  carrier  in  Baltimore,  Md.,  of  which  defendant  was 
a  connecting  line,  by  the  consignor  of  plaintiffs,  for  the  safe 
transportation  of  said  goods  to  Opelika.  a  station  on  the  line 
of  defendant  corporation.  The  defendant  set  up  the  defense 
that  the  injury  was  caused  by  an  act  of  God, 

A,  &  R.  Barnes,  for  appellants. 

Harrison  &  Ligon,  for  appellee. 

Coleman,  J. — The  action  is  to  recover  damages  for  an  in- 
jury to  goods,  alleged  to  have   been  caused  by  the  fault  or 
negligence  cf  the  defendant  as  a  common  carrier. 
The  principal  defense  relied  on  is  that  the  dam-  c*">»«'  »o* 
age  resulted    from   an   act  of  God,   without   the  JJ^cod'***^**^' 
fault   or  negligence  of  the   defendatit.       All  the 
authorities  hold  that  a  common  carrier  is  not  liable  for  in- 
juries or  damages  caused  by  an  act  of  God,  if  there  is  no 
fault  or  negligence  on  its  part.     2  Am.  &  Eng.  Enc.  Law,  p. 
746;  Ellet  V.  St.  Louis,  K.  C.  &  N.  R.  Co.  76  Mo.  518,  12 
Am.  &  Eng.  R.  Cas.  183,  and  notes;  Baltimore  &  O.  R.  Co. 
V.  Sulphur  Spring   Ind.    School   Dist.  96  Pa.  St.  65,  2  Am. 
&  Eng.  R.  Cas.   166 ;  Memphis  &  C.  R.  Co.  v.  Reeves,   10 
Wall.  (U.  S.)  176. 

As  statea  in  the  case  of  Columbus  &  W.  R.  Co.  v. 
Bridges,  86  Ala.  452,  38  Am.  &  Eng.  R.  Cas.  136,  railroads 
"are  not  bound  to  provide  against  unusual  or  extraordinary 
floods,  such  as  have  never  been  known  to  occur  previously, 
and  which  could  not  have  reasonably  been  foreseen  by  com-, 

J»etent  and  skillful  persons."     See,  also,  opinion  of  Stone, 
.,  in  case  of  Steamboat  Co.  v.  Barclay,  30  Ala.  126. 
An  act  of  God  is  a  cause  which  no  human  prudence  or 

Cower  could  prevent  or  avert.  While  it  is  true  that  no 
uman  ao^ency  can  prevent  or  stay  an  act  of  God, 
the  act  itself  being  that  of  omnipotence  and  ir-  "^f  JJ[J.*' 
resistible,  it  is  frequently  the  case  that  the  results 
or  natural  consequences  of  an  act  of  God,  by  the  exercise  of 
reasonable  foresight  and  prudence  may  be  foreseen  and 
guarded  against.  Where  this  can  be  done  by  the  exercise 
of  reasonable  diligence  and  prudence,  a  failure  to  do  so 
would  be  negligence,  and  subject  the  party  upon  whom  this 
duty  developed  to  damages,  although  the  original  cause  was 
an  act  of  God.  Notice  of  an  extraordinary  rise  at  the  head 
of  a  river  might  be  sufficient  to  parties  engaged  in  business 
lower  down  to  expect  a  proportionate  rise,  and  to  prepare 
for  it,  dependent  more  or  less  upon  the  suddenness  of  the 
rise,  and  the  time  after  notice,  and  before  the  rising  water 
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reached  the  place  where  the  injury  occurred. 

The  car  in  which  were  appellant's  goods,  destined  for 
Opelika,  was  stopped  at  West  roint  on  account  of  a  wash- 
out in  the  road  five  miles  west  of  West  Point,  on  the  route 
to  Opelika,  and  while  in  the  car  the  goods  were  damaged  by 
an  overflow  of  the  river.  The  undisputed  evidence  is  that 
**it  was  the  greatest  overflow  ever  known  in  West  Point; 
that  the  water  rose  thirty-seven  inches  higher  than  it  ever 
rose  before  within  the  memory  of  man  ;**  "  that  the  water  was 
never  known  before  to  rise  high  enough  to  get  into  the 
freight  cars  standing  on  the  side  track;"  **that  in  this  case 
the  water  covered  the  floors  of  the  freight  Cars  to  a  depth  of 
eighteen  inches,"  and  caused  the  damage  complained  of  by 
plaintiffs. 

No  human  power  could  have  stayed  the  flood,  or  fore- 
sight or  prudence  anticipated  such  an  overflow.  It  is  con- 
tended that,  if  the  train  had  remained  in  Le  Grange,  Ga.,  or 
the  car  had  been  rnn  out  on  the  main  track,  the  goods  would 
have  escaped  injury.  It  is  no  proof  of  negligence  that  be- 
cause after  the  injury  has  resulted  it  can  then  be  seen  how 
the  injury  might  have  been  avoided.  The  question  is,  what 
notice  or  knowledge  had  the  defendant,  from  which  such  an 
overflow  could  reasonably  have  been  anticipated  or  fore- 
seen ?  Beatty  v.  Central  Iowa  R.  Co.  58  Iowa  242,  8  Am.  & 
Eng.  R.  Cas.  210.     In  this  case  the  proof  shows  none. 

Was  there  any  fault  or  negligence  on  the  part  of  the  de- 
fendant for  not  removing  the  goods  to  a  safe  place,  after  it 
became  reasonably  known  that  the  high  water  would  reach 
the  goods  where  stored  in  the  cars?  On  Monday  night  the 
goods  were  left  in  the  cars,  to  all  human  knowledge  in  a  place 
of  safety.  On  Tuesday  morning  the  water  had  overflowed 
the  entire  railroad  track.  It  seems  that  the  engineer  and 
crew  used  all  reasonable  diligence  consistent  with  personal 
safety  after  daylight  and  information  of  the  overflow,  to 
procure  a  batteau,  in  order  to  reach  the  car  where  the  goods 
were  stored.  The  engineer  testifies  he  tried  to  get  up  steam, 
but  the  water  had  entered  the  fire-box  of  the  engine.  That 
then  all  was  done  that  could  be  done  to  save  the  goods, 
but  without  avail,  the  water  continuing  to  rise  in  the  cars  to 
a  depth  of  eighteen  inches  above  the  floors.  There  was 
no  evidence  introduced  or  offered  to  controvert  this  state- 
ment of  the  facts  of  case.  Whether  the  court  below  erred 
in  the  admisfsion  or  exclusion  of  testimony  offered,  or  in  the 
charges  given  or  refused,  the  undisputed  facts  show  that 
the  defenaant  was  entitled  to  the  general  charge  in  its  favor. 
Moody  z;.  Walker,  89  Ala.  619;  Stephens  v.  Regenstein,  89 
Ala.  561,  ;  Draper  v.  Nixon,  8  So.  Rep.  489  (present  term). 
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Affirmed. 

What  Constitute*  an  Act  of  God  Which  Will  Relieve  a  Carrier  from 
Liabilitys — See  Gleason  v.  Virginia  Midland  R.  Co.  (U.  S,)  47  Am.  &  Eng. 
R.  Gas.  513,  and  cases  and  notes  referred  to  on  page  520. 


Cox  et  aL 
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Columbus  &  Western  R.  Co, 

{pi  Alabama,  jp2.) 

Carriers — C.  O.  D.  Shipments— Delivery  of  Goods  without  Payment  of 
Pricet — From  the  mere  nature  of  his  business,  no  obligation  devolves  upon 
a  common  carrier  to  require  payment  of  the  price  of  goods  transported  by 
him  as  a  condition  of  their  delivery  to  the  consignee.  Such  obligation 
arises  only  by  contract,  express  or  implied.  Such  agreement  may  be  im- 
plied when  the  carrier  accepts  the  goods  for  transportation  with  instruc- 
tions not  to  deliver  until  paid  for,  or  when  they  are  so  clearly  marked  as 
to  indicate  that  payment  is  a  condition  of  delivery,  if  making  such  collec- 
tions has  been  his  custom  in  conducting  his  business. 

Agreement  of  Station  Agent  with  Shipper  to  Collect  Price  of  Goods — Mis- 
delivery.— A  local  station  agent  of  a  railroad  company  has  no  authority,  by 
virtue  of  his  employment,  to  assume,  on  behalf  of  the  company,  to  collect 
the  price  of  goods  on  delivery  to  the  consignee;  and  if  he  makes  an  agree- 
ment to  that  effect  with  the  shjpper.  he  becomes  the  agent  of  the  latter, 
and  the  company  is  not  liable  for  a  breach  of  such  contract  by  him. 

Appeal  from  Lee  Circuit  Court, 
y.  M.  Chilton,  for  appellants. 
Harrison  &  Ligon,  tor  appellee. 

CLOprON,  J. — A  brief  statement  of  the  averments  of  the 
several  counts  of  the  complaint,  five  in  number,  is  requisite 
to  a  proper  understanding^  of  the  questions  raised  ^  ^  ,  ^ 
by  the  assignments  of  error,  which  go  to  the  rul- 
ings of  the  court  overruling  demurrers  to  the  special  pleas 
of  defendant.  The  first  count  substantially  avers  that  plaint- 
iffs during  the  years  1883,  1884  2md  1885,  shipped  at  different 
times  a  number  of  barrels  of  whiskey  from  Atlanta,  Ga.,  to 
Good  water,  Ala.  The  Atlanta  &  West  Point  Railroad  Com- 
pany issued  through  bills  of  lading  for  the  transportation  of 
the  whiskey  over  its  own  and  connecting  lines,  in  pursuance 
of  an  agreement  between  the  companies  operating  the  re- 
spective roads.  That,  by  the  bills  of  lading,  the  goods  were 
to  be  delivered  to  the  order  of  plaintiffs,  who  indorsed  and 
delivered  the  bills  of  lading  to  defendant,  the  delivering  car- 
rier, with  the  understanding  and  agreement  that  the  goods 
were  to  be  delivered  to  one  Caldwell  upon  payment  of  the 
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price  ;  to  whom,  the  count  avers,  they  were  delivered  with- 
out payment.  The  third  count  contains  substantially  the 
same  averments,  with  the  exception  that  it  avers  defendant 
collected  the  price  and  has  refused  to  pay  the  same  to  plaint- 
iffs. The  second  count  avers  the  same  facts  as  to  the  ship- 
ment of  the  goods,  the  issue  of  through  bills  of  lading,  the 
agreement  under  which  they  were  issued,  and  their  consign- 
ment to  the  order  of  plaintiffs.  The  fourth  count  is  the  same 
as  the  second,  except  'it  omits  the  averment  of  the  issue 
of  through  bills  of  lading,  and  avers  that,  by  agreement 
between  the  several  companies  over  whose  roads  tne  goods 
had  to  pass,  defendant  undertook  their  transportation  from 
Opelika  to  Good  water,  and  to  deliver  them  to  the  order  of 
plaintiffs.  The  fifth  count  merely  avers  the  shipment  of  the 
goods,  their  consignment  to  plaintiffs  and  their  reception 
and  transportation  by  defendant  from  Opelika  to  Good  water. 
The  second,  fourth  and  fifth  counts  aver  a  misdelivery.  In 
addition  to  the  general  issue,  defendant  filed  two  spe(?lal 
pleas.  The  first  avers  that  plaintiffs  employed  one  Driver, 
who  was  defendant's  agent  at  Good  water,  to  represent  them 
in  delivering  the  goods  to  Caldwell  and  collecting  the  price 
of  the  same,  and  for  this  purpose  sent  him  bills  of  the  goods 
with  the  request  that  he  would  collect  the  same  and  transmit 
to  plaintiffs;  that  Driver  did  from  time  to  time  collect  the  bills 
from  Caldwell  and  transmit  to  plaintiff,  who  paid  him  lor  the 
service  ;  also  that  in  delivering  the  goods  to  Caldwell  and  col- 
lecting the  price  he  did  not  act  within  the  scope  of  his  au- 
thority as  defendant's  agent,  but  in  utter  disregard  of  his 
duties  and  instructions  as  such,  and  in  thus  acting  was  the 
agent  of  plaintiffs,  employed  and  paid  by  them. 

From  his  mere  avocation,  or  the  nature  of  his  business,  no 
implied  obligation  or  duty  devolves  on  a  common  carrier  to 

require  payment  of  the  price  of  goods  transported 
^"•Jto'mlke  ^y  ^^^  ^^  ^  condition  of  their  delivery.  Such  ob- 
Miiection.       ligation  arises  only  by  contract,  express  or  implied. 

Such  agreement  may  be  implied  when  the  carrier 
accepts  the  goods  for  transportation,  with  instructions  not  to 
deliver  until  paid  for,  or  they  are  so  clearly  marked  as  to  in- 
dicate that  payment  is  a  condition  of  delivery,  if  making 
such  collections  has  been  his  custom  in  conducting  his  busi- 
ness. A  delivery  in  such  case,  in  violation  of  the  condition, 
is  unauthorized  and  tantamount  to  a  misdelivery.  Murray 
V.Warner,  55  N.  H.  546;  Meyer  v,  Lemcke,  31  Ind.  208 ; 
Jelletts  V.  St.  Paul,  M.  &  M.  R.  Co.,  30  Minn.  265,  16  Am.  & 
Eng.  R.  Cas.  246;  2  Am.  &Eng.  Enc.  Law,  899;  Hutch.  Carr. 

§§  389-391- 

The  complaint  does  not  allege  the  goods  were  so  marked 
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as  to  srg^nify  that  collection  of  the  price  was  a  condition  of  de- 
livery, or  that  an  agreement  to  that  effect  was  en- 
terecf  into  by  the  company  with  whom  the  contract  i>«"»*'-7b7 
for  through  shipment  was  made.  The  allegation  S5tV«7mei«t. 
is  that,  the  goods  being  deliverable  to  the  order 
of  plaintiffs,  they  indorsed  and  delivered  the  bills  of  lacling 
to  the  defendant,  with  an  agreement  that  they  were  to  be 
delivered  to  Caldwell  upon  his  payment  for  the  same,  an 
agreement  distinct  from  the  contract  of  shipment  and  subse- 
quent to  the  issue  of  the  bills  of  lading.  1  he  averments  of 
the  plea  are  inconsistent  with  the  theory  that  Driver  made 
the  agreement  as  the  agent  of  and  for  defendant.  The  plea 
sets  forth  a  special  agency  fol*  plaintiffs,  distinct  from  and 
independent  of  his  agency  for  deiendant.  As  local  agent  he 
had  no  implied  authority,  either  in  anticipation  of  the  ar- 
rival  of  the  goods,  or  after  they  had  been  carried  to  the  point 
of  destination,  to  make  an  agreement  to  deliver  them  upon 
p^ment  of  the  price,  binding  the  company  ;  and  though, 
by  the  bills  of  lading  the  goods  were  to  be  delivered  to  the 
order  of  plaintiff  if  they  employed  and  authorized  Driver  to 
represent  them  in  the  matter  of  their  delivery  to  Caldwell, 
and  collection  of  the  price,  a  delivery  by  him  without  pa\- 
ment  did  not  constitute  a  misdelivery  on  the  part  of  defend- 
ant. The  specific  grounds  of  demurrer — that  the  plea  does 
not  distinctly  aver  that  Driver  acted  as  plaintiffs*  agent,  and 
for  aught  that  appears,  he  was  also  acting  as  agent  for  de- 
fendant, in  the  matter  of  the  delivery  of  the  goods  to  Cald- 
well— are  not  well  founded. 

The  second  special  plea  is  directed  to  the  first,  second, 
third  and  fourth  counts  of  the  complaint.  It.  merely  avers 
that  the  contract  relative  to  the  collection  and 
transmission  of  the  price  of  the  goods,  if  any  such  5ie*^"^* 
contract  was  made,  with  Driver  or-  with  the  At- 
lanta &  West  Point  Railroad  Compapy,  was  in  excess  of  the 
authority  delegated  to  such  agent  or  the  receiving  carrier, 
and  of  the  corporate  powers  of  defendant.  Neither  count  of 
the  complaint  alleges  that  any  such  contract  was  made  with 
Driver  or  with  the  Atlanta  &  West  Point  Railroad  Com^ 
pany.  The  plea  presents  an  immaterial  issue.  Also,  while 
it  professes  to  answer  four  counts  of  the  complaint,  it  is  ob- 
vious that  it  is  not  an  answer  to  two  of  them — the  second 
and  fourth  counts.  These  counts  merely  aver  a  misdelivery 
without  reference  to  any  agreement  in  regard  to  the  collec- 
tion and  transmission  of^  the  price  of  the  goods.  The  ele- 
mentary rule  that  a  plea  professing  to  answer  the  whole  com- 
plaint, and  answering  only  a  part,  is  bad  on  demurrer  applies 
when  the  complaint  contains  more  than  one  count,  and  the 

49  A.  &  E.  R.  Gas.— 8 
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plea,  professing  to  answer  all,  answers  only  some  of  rhem ; 
and,  as  we  have  seen,  such  contract,  if  made  by  defendant, 
is  not  ulira  vires.  The  demurrer  to  the  plea  should  have 
been  sustained. 

The  doctrine  of  error  without  injury,  most  frequently  in- 
voked when  a  demurrer  to  a  specihc  plea  is  sustained,  and  it 
appears  that  defendant  had  the  full  benefit  of  the 
•■Marm.'  defense  under  the  general  issue,  has  no  application 
when  a  demurrer  to  a  special  plea  has  been  erro- 
neously overruled  and  plaintiffs  compelled  to  take  issue  on 
it.  Montgomery  &  E.  R.  Co.  v.  Chambers,  79  Ala.  338.  For 
the  error  in  overruling  the  demurrer  to  the  second  special 
plea,  the  judgment  must  be  reversed.  Reversed  and  re- 
manded. 

Undertaking  of  Carrier  to  Collect  Price  of  Goods  on  Delivery — C.  O.  O. 
Shipmentis 

/.  The  Carrier's  Undertaking—  Use  of  Words  C.  O,  D. — It  is  n^w 
generally  understood,  both  in  business  and  transportation  circles,  that  the 
letters  C.  O.  D.,  marked  upon  a  package  to  be  carried,  are  the  initials  of 
the  words  "  collect  on  delivery,"  and  mean  that  the  carrier  is  to  collect  of 
the  consignee  on  delivery  the  amount  due  from  him  and  marked  on  the 
package,  and  to  return  such  amount  to  the  consignor.  *•  This  is  the  ex- 
perience of  the  whole  business  community  employing  such  an  agency." 
American  Express  Qo.v,  Lesem,  39  111.  312;  American  Merchants'  Union 
Ex.  Co.  V,  Schier55  111.  140.  These  letters  have  nothing  to  do  with  the  trans- 
portation charges  upon  a  package.  American  Merchants'  Union  Express 
Co.  V.  Schier,  55  III.  140.  It  has  been  decided  in  Missouri  and  New  York 
that  the  courts  will  not  take  judicial  notice  of  the  meaning  of  the  letters 
C.  O.  D.,  and  that  their  meaning  is  a  question  for  the  jury.  McNichol  ?/. 
Pacific  Express  Co.  12  Mo.  App.  401  ;  Collender  v.  Dinsmore,  55  N.  Y. 
205.  In  the  latter  case,  Allen,  J.,  said  :  "The  letters  C.  O.  D.,  followed 
by  an  amount  of  money  in  dollars,  have  come  to  be  very  well  understood  in 
the  community  and  by  the  public,  but  perhaps  could  not,  without  the  aid 
of  extrinsic  evidence,  be  read  and  mtrepreted  by  the  courts ;  that 
is,  their  meaning  may  not  be  considered  as  judicially  settled,  or  so 
well  understood  that  judicial  notice  can  be  taken  of  the  purposes  for 
which  these  letters  are  used. 'J  On  the  other  hand,  in  Maine  and  Indiana 
it  has  been  decided  that  courts  and  juries,  from  their  general  informa- 
tion, may  take  the  initials  C.  O.  D.,  when  affixed  to  packages  sent  by 
common  carriers,  to  mean  that  delivery  is  to  be  made  upon  payment  of  the 
charges  due  the  consignor  for  the  price,  and  the  carrier,  for  the  carriage 
of  the  goods.  State  v.  Intoxicating  Liquors.  73  Me.  278  ;  United  States 
Express  Co.  v.  Keefer,  59  Ind.  263.  In  Illinois,  it  was  held  that  the  fact 
that  the  goods  transported  by  an  express  company  were  marked  C.  O.  D. 
would  not  of  itself,  unexplained,  be  sufficient  evidence  of  an  agreement 
that  the  company  was  to  collect  the  price  for  which  the  goods  were  sold, 
but  when,  in  addition  to  such  fact,  the  plaintiff  testified  thatthe  goods  were 
to  be  shipped  and  the  amount  marked  on  them  collected,  it  ought  to  be 
sufficient,  especially  upon  a  point  upon  which  there  was  no  controversy 
before  the  jury.  American  Merchants'  Union  Ex.  Co.  v.  Wolf,  79  111.  430. 
But  in  order  to  introduce  parol  proof  of  the  sense  in  which  the  letters  C. 
O.  D.  were  used'  it  is  necessary,  in  a  suit  brought  upon  a  contract  em- 
bodied in  the  letters,  to  aver  in  the  declaration  that  they  were  used  in 
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the  sense  contended  for.     American  Express  Co.  v.  Lesera,  39  111.  312. 

A  railroad  company,  which  receives  a  package  marked  C.  O.  D.,  cannot 
be  charged  with  the  collection  of  the  price  of  the  goods,  where  the  proof 
shows  that  such  duties  were  never  undertaken  by  it  in  any  case,  and  that 
no  bill  for  the  price  of  the  goods  was  ever  delivered  to  the  company  by 
the  consignor,  and  that  the  receipt  given  contained  no  language  indicat- 
ing any  undertaking  to  make  such  collection.  Chicago  &  N.  W.  R.  Co.  v. 
Merrill,  43  111.  425.  And  it  seems  that  an  endorsement  upon  the  bill 
"please  collect  the  bill,"  is  a  mere  request  with  which  the  carrier  may  or 
may  not  comply,  and  is  not  of  itself  sufficient  evidence  of  an  undertaking 
on  his  part  not  to  deliver  the  goods  unless  paid  for.  Tooker  v,  Gormer, 
2  Hilt.  (N.  Y.),  71.  But  it  has  been  held  that  where  the  agent  of  an  ex- 
press company  gives  a  receipt  for  goods,  in  which  the  letters  C.  O.  D.  are 
used,  the  company  is  bound  by  the  contract,  since  it  was  made  in  the 
regular  course  or  its  business.  American  Express  Co.  v,  Lesem,  39  111. 
312.  The  contract  by  which  a  carrier  agrees  to  collect  the  price  of  goods 
transported  by  him  maybe  verbal,  however,  and  need  not  be  incorporated 
in  the  carrier's  receipt.     Union  R.  Co.,  etc.,  v,  Riegel,  73  Pa.  St.  72. 

The  ordinary  character  of  a  shipment  is  not  affected  by  the  words  CO. 
D.  under  the  contract  thereby  expressed,  until 'the  collection  is  in  fact 
made.    Gibson  v.  American   Merchants'  Uirion  Express  Co.,  i  Hun  (N. 

Y.).  337. 

2.  Liability  of  Carrier  failing  to  Make  Collection —  Wrongful  Deliv- 
eries,— Where  a  certain  sum  is  mentioned  m  the  bill  of  lading  as  "charges 
to  be  collected."  the  carrier  is  liable  for  the  charges  he  assumes  to  collect 
if  he  delivers  the  goods  without  making  such  collection,  thereby  surren- 
dering the  security  without  authority.  Meyer  v,  Lemcke,  31  Ind.  208; 
Tooker  v.  Gormer,  2  Hilt.  (N.  Y.),  71.  The  carrier  is  guilty  of  conversion 
if  he  delivers  the  goods  without  payment  and  without  the  consignor's  con- 
sent. Jelletts  V.  St.  Paul,  M.  &  M.  R.  Co.,  30  Minn.  265,  16  Am.  &  Eng.  R. 
Cas.  246.  He  may  however  discharge  himself  from  liability  in  such  case 
by  procuring  the  return  of  the  goods.  Tooker  v.  Gormer,  2  Hilt.  (N.  Y.), 
71.  And  an  unauthorized  delivery  of  goods  may  be  ratified  by  the  con- 
signee. Converse  v.  Boston  &  M.  R.  58  N.  H.  521 ;  Dobbin  v.  Michigan 
Central  R.  Co.,  56  Mich.  522. 

The  consignor  or  the  bailee  of  goods  shipped  C.  O.  D.  may  sue  on  the 
carrier's  contract,  where  neither  the  goods  nor  the  charges  thereof,  are 
returned  to  him.  United  States  Express  Co.  v.  Keefer.  59  Ind.  263;  Mur- 
ray V.  Warner,  55  N.  H.  546. 

In  an  action  against  an  express  company  by  the  consignor  of  goods,  which 
were  delivered  to  the  consignee  without  the  price  being  collected,  which 
was  marked  on  the  package  after  the  letters  C.  O.  D.,  it  is  not  competent 
for  the  company  to  prove  by  parol  that  goods,  which  had  on  prior  occa- 
sions been  sent  by  the  same  consignor  to  the  same  consignee  and  a  receipt 
given  therefor,  were  delivered  to  the  consignee  without  payment  being 
made  as  required  upon  an  understanding  to  that  eflfect  between  him  and 
the  consignor,  since  such  an  arrangement,  in  regard  to  prior  transactions, 
did  not  preclude  the  company  from  contracting  not  to  deliver  the  goods 
until  the  money  was  paid,  and  such  proof  would  change  the  legal  import 
and  effect  of  the  written  contract,  which  cannot  be  done  by  parol.  Amer- 
ican Express  Co.  v,  Lesem,  39  III.  312. 

Where  goods  are  not  delivered  to  an  express  company,  but  are  sent  by 
railway  to  their  place  of  destination  consigned  to  the  purchaser  in  the 
care  of  the  express  company's  agent  at  that  place,  and  never  come  into 
his  possession,  but  are  delivered  by  the  railway  company  directly  to  the 
purchaser,  without  fault  of  the  express  company  or  its  agent,  and  a  bill  of 
such  goods,  sent  also  to  such  agent  for  collection,  not  being  paid  by  the 
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purchaser,  is  promptly  returned  by  the  agent,  no  liability  of  the  express 
company  to  the  consignor  is  created  by  these  facts.  Wells  v.  American 
Express  Co.,  44  Wis.  342. 

If  a  carrier,  who  has  transported  goods  marked  C.  O.  D.  receives  the 
consignee's  check  payable  to  the  consignor's  order  for  the  amount, 
which  the  consignor  accepts  without  objection,  and  such  check  proves  to 
be  worthless,  the  consignor  has  no  cause  of  action,  even  though  the 
drawer  had  no  funds  in  the  bank  when  the  check  was  drawn.  Rathbun 
V.  Citizens'  Steamboat  Co.,  76  N.  Y.  376.  When  an  express  company  de- 
livered goods  to  a  consignee,  which  were  required  to  be  paid 
for  before  delivery,  receiving  only  part  payment,  but  remitted  the  portion 
so  paid  to  the  consignor,  the  consignor  has  no  right  to  apply  such  pay- 
ment on  other  indebtedness  due  him  from  the  consignee,  but  must  credit 
it  to  the  company.     American  Express  Co.  v,  Lesem,  39  111.  312. 

When  the  carrier  delivers  the  goods  without  receiving  the  price,  con- 
trary to  instructions,  the  damages,  which  the  shipper  suners,  are  the  very 
damages  which  were  within  the  contemplation  of  the  parties  and  against 
which  the  contract  was  to  protect  them,  namely,  the  price  of  the  goods. 
Hutchings  v.  Ladd,  16  Mich.  493.  But  the  carrier  may  show,  in  mitiga- 
tion of  damages,  that  the  consignee  has  subsequently  settled  for  the 
goods.  Jelletts  v.  St.  Paul,  M.  &  M.  R.  Co.,  30  Minn.  265,  16  Am.  &  Eng. 
K.  Cas.  246. 

J,  Refusal  of  Consignee  to  Receive  Goods,— \i  the  consignee  peremp- 
torily refuses  to  receive  goods  marked  C.  O.  D.,  the  carrier  w^ill  be  justi- 
fied in  returning  them  immediately  to  the  consignor.  He  is  not  under 
any  obligation  to  do  so,  however,  in  any  event  until  he  is  so  instructed. 
He  may  give  notice  to  the  consignor  of  the  refusal  and  await  his  instruc- 
tions in  regard  to  them.  Hutchinson  on  Carriers,  §  392.  After  the  re- 
fusal of  the  consignee  to  accept  a  package  sent  C.  O.  D.  the  carrier  holds 
it  as  a  warehouseman,  and  is  liable  only  for  negligence.  Gibson  v.  Ameri- 
can Merchants'  Union  Express  Co.,  i  Hun  (NT  Y.),  387 ;  Hutchinson  on 
Carriers,  §  392.  If  the  goods  are  refused  by  the  consignee  the  carrier 
may  return  them  to  the  consignor,  or,  if  the  title  is  changed  after  receiv- 
ing them,  or  if  neither  the  consignor  nor  the  consignee  had  title  to  the 
property  when  the  carrier  received  it,  he  may  absolve  himself  by  deliver- 
ering  the  property  to  the  true  owner.  American  Express  Co.  v,  Green- 
halgh,  80  111.  68. 

The  undertaking  of  the  carrier  to  collect  on  delivery  does  not  neces- 
sarily keep  him  strictly  liable  as  a  common  carrier  where,  while  the  con- 
signee delays  payment  upon  a  demand  and  tender  of  the  goods,  and 
the  property  continues  in  the  carrier's  warehouse.  Weed  v.  Barney,  45 
N.  Y.  344 ;  Schoulcr's  Bailments  &  Carriers  (2d  Ed.),  §  507 

4.  Consignees  Right  to  Inspect  Goods,— \  tender  of  goods  does  not 
mean  an  offer  of  packages  containing  them,  Jbut  an  offer  of  those  pack- 
ages under  such  circumstances  that  the  person  who  is  to  pay  for  the 
goods  shall  have  an  opportunity  afforded  him,  before  called  upon  to  part 
with  his  money,  of  seeing  that  the  goods  so  presented  for  his  acceptance 
are  in  reality  those  for  which  he  bargained.  Lyons  v.  Hill,  46  N.  H,  49; 
Isherwood  v,  Whetmore,  11  M.  &  W.  347;  Avery  v.  Stewart,  2  Conn. 74.  Ac- 
cordingly, where  a  package  of  goods  is  forwarded  by  a  carrier,  to  be  paid  for 
on  delivery,  the  consignee  is  entitled  to  a  reasonable  opportunity  to  inspect 
them  before  he  accepts  them  ;  and  the  carrier  may  afford  him  reasonable 
facilities  for  doing  so,  without  making  himself  chargeable  for  the  price» 
even  if  he  put  them  into  the  hands  of  the  consignee  for  that  purpose, 
receive  from  him  the  price  as  personal  security  to  the  carrier  that  the 
goods  shall  be  returned,  if  not  accepted,  after  a  reasonable  opportunity  to 
examine  them.     Lyons  v.  Hill,  46  N.  H.  49. 
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5.  Return  of  Money  Collected. — If  the  shipment  and  transaction  on  the 
part  of  the  consignor  is  a  piece  of  swindling,  the  law  will  lend  no  aid  in  the 
collection  of  moneys  for  the  satisfaction  of  such  a  claim.  In  such  case,  it 
is  the  duty  of  the  agent  of  the  carrier  to  pay  back  the  money  on  the  discov- 
ery of  the  fraud  and  notice  thereof,  if  the  money  is  then  in  his  hands.  Thi^ 
was  decided  in  the  case  where  an  express  company  carried  a  box  marked 
C.  O.  D.,  and  the  sum  charged  thereon  was  paid  by  the  consignee,  and 
the  package  on  being  opened  proved  to  be  worthless  and  a  swindle  on  the 
part  of  the  consignors,  and  the  agent  of  the  express  company,  on  the  dis- 
covery of  the  fraud,  returned  the  money  to  the  consignee.  Herrick  v. 
Gaaiagher,  60  Barb  (N.  Y.),  566. 

When  the  money  has  been  received  for  the  goods  which  have  been  sent 
with  the  understanding  that>the  carrier  is  to  collect  for  them  and  bring 
back  the  money,  he  becomes  responsible  for  its  return  to  the  consignor  as 
a  common  carrier  as  soon  as  he  has  received  it,  whether  he  receives  any 
distinct  compensation  for  carrying  it  or  not.  Kempz/.  Coughtry,  11  Johns 
(N.  Y.),  107 ;  Harrington  v.  McShane,  2  Watts  (Pa.),  443 ;  Taylor  v. 
Wells,  3  Watts  (Pa.).  65;  Emery  7/.  Hersey,  4  Me.  407 ;  Zollinger  z/.  The 
Steamer  Emma,  3  Cent.  L.  J.  285  ;  Hutchinson  on  Carriers,  §  392. 

6,  Notice  of  Value  of  Package. — Where  a  package  is  sent  by  express 
marked  **C.  O.  D.  $292,"  this  is  ample  notice  to  the  carrier  of  its  value,  so 
as  to  enable  the  owner  to  recover  beyond  the  extent  of  $50  as  of  limit  in 
the  receipt  given.    Van  Winkle  v.  Adams  Express  Co.,  3  Robt.  (N.  Y.).  59. 
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{^Kentucky  Court  of  Appeals,  Dec.  10,  iSpi.) 

Carriers — Negligence  of  Shipper-^Dangerous  Freight — Injury  to  Em- 
ploye.— A  shipper  of  naphtha  is  bound  to  so  mark  the  barrels  that  the  em- 
ployes of  the  carrier  may  ascertain  its  explosive  nature.  It  is  a  question 
for  the  jury,  in  an  action  for  injuries  received  by  a  conductor  owing  to  an 
explosion,  whether  it  is  a  compliance  with  this  rule  to  brand  across  the 
heads  of  the  naptha  barrels  the  wor^is  "  Unsafe  for  Illuminating  pur- 
poses," the  naptha  having  been  billed  as  "carbon  oil." 

Naptha  Billed  as  Carbon  Oil— Evidence  as  to  Contract  with  Company. — 
In  order  to  show  the  good  faith  of  the  shipper  in  billing  as  "carbon  oil" 
certain  barrels  of  naptha,  which  exploded  and  injured  a  conductor  on  the 
train,  evidence  of  a  contract  with  the  company  whereby  naptha  was  to  be 
carried  at  the  same  rate  as  carbon  oil,  is  admissible,  but  such  evidence  is 
not  admissible  for  the  purpose  of  showing  knowledge  by  the  conductor, 
since  notice  to  the  company  was  not  notice  to  him. 

Appeal  from  Louisville  Law  and  Equity  Court. 

Action  to  recover  for  personal  injuries.  Verdict  and  judg^ 
ment  for  plaintiff  for  $25,000.     Defendant  appeals. 

Humphrey  &  Davie,  for  appellant. 

Willson  &  Thum,  IVm,  Lindsay,  and  W.  IV.  T/ium,  for  ap- 
pellee. 
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Pryor,  J —  In  April  of  the  year  1888  the  Standard  Oil 
Company,  at  its  place  of  business  in  the  city  of  Louisville, 
CtMtuted  loaded  two  cars  belonging  to  the  Louisville  & 
Nashville  Railroad  Company  with  oil.  One  of 
the  cars  contained  65  barrels :  35  of  those  barrels  being  naph- 
tha oil,  and  the  remainder  the  ordinary  illuminating  oil. 
This  car  was  loaded  by  the  company,  the  car  being  on  a 
side  track  near  its  warehouse,  belonging  to  the  Louisville  & 
Nashville  Railroad,  and  was  intended  to  be  shipped  south. 
The  testimony  shows  that  the  cars  were  known  as  "cattle 
cars,*'  with  open  lattices,  and  that  offered  by  the  defense 
shows  that  the  oil  was  in  barrels  that  had  been  carefully  in- 
spected, and  such  barrels  as  were  generally  used  in  shipping 
naphtha  or  other  products  of  petroleum,  and  the  barrels  con- 
taining naphtha  branded,  as  they  maintain,  as  required  by  the 
statute  "  Unsafe  for  illuminating  purposes.  *'  The  head  of  the 
barrel  was  painted  white,  with  this  brand  in  black  letters  in 
the  center.  The  cars  were  taken  from  this  switch  by  the 
Louisville  &  Nashville  road  by  its  freight  engine  or  train 
in  charge  of  the  appellee,  who  was  the  conductor.  After 
leaving  Louisville,  when  some  20  or  30  miles  from  the  city, 
the  appellee  discovered  that  oil  was  leaking  from  some  one  of 
the  barrels,  and  after  passing  one  or  two  depots,  he  directed  one 
of  the  employes  to  ascertain  where  the  leak  was.  There  is  a 
window  about  two  feet  square  at  the  end  of  the  car,  to  which 
the  employe  climbed  with  his  lantern,  and,  passing  through 
this  window  into  the  car,  discovered  the  barrel  that  was 
leaking.  The  appellee  being  informed  by  the  employe  of  the 
condition  of  the  barrel,  the  two,  with  a  lamp  each,  passed 
through  this  window  into  the  car,  and  finaing  that  they 
could  not  handle  the  barrel,  the  appellee  called  for  another 
employe,  who  passed  through  this  window  with  his  lamp. 
Thev  set  their  lamps  on  the  heads  of  the  barrels,  and  pro- 
ceeded to  raise  the  leaking  barrel  from  the  floor,  when  by  the 
motion  of  the  barrel,  or  its  peculiar  position  when  being 
moved,  the  naphtha  spouted  out  in  a  stream  as  large  as  a 
pencil,  took  fire  from  the  burning  lamp,  and  seriously  in- 
ured the  appellee.  Whether  the  liquid  was  thrown  on  the 
amp  or  the  explosion  took  place  from  the  vapor  produced  by 
the  naphtha  is  a  mooted  question.  The  appellee,  was  badly 
burned,  and  instituted  this  action  against  the  appellant  to  re- 
cover damages  for  the  injury,  alleging  that  this  naphtha  was 
shipped  as  carbon  oil,  and  that  he  had  no  notice  whatever 
of  the  inflammable  character  of  the  fluid.  He  claimed  dam- 
ages to  the  amount  of  $25,000,  and  that  sum  the  jury  awarded 
him.  He  was  badly  burned  about  the  face,  so  much  so  as  to 
disfigure  him   for  life ;  suffered  much  pain  and  anguish  for 
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several  months ;  lost  the  use  of  his  left  arm,  and  his  right 
hand  is  to  some  extent  injured  ;  his  feet  were  also  badly 
burned  ;  but  the  principal  injury  after  his  recovery  consists 
in  the  loss  of  the  use  of  his  left  arm,  and  the  disfigurement  of 
his  face. 

The  defense  relies  upon  various  grounds^  for  a  reversal : 
(i)  That  it  took  all  the  necessary  care  and  precaution  in 
shipping  the  oil :  that  it  marked  it  "Unsafe  for  illuminating 
purposes:*'  that  the  carrier  knew  the  car  contained  barrels 
of  naphtha;  and  that  the  entire  product  of  petroleum  had 
been  shipped  and  was  being  shipped  as  carbon  oil  under  an 
agreement  to  that  effect  with  the  railroad  company  ;  and 
that  it  was  the  duty  of  that  company  to  have  notihed  its  em- 
ployes of  the  danger.  (2)  That  the  court  erred  in  admitting 
incompetent  testimony,  and  in  denying  to  the  defendant  the 
right  to  introduce  testimony  that  was  competent.  (3)  In 
giving  erroneous  instructions  to  the  jury,  and  in  refusing  tb 
give  defendant's  instructions.  (4)  The  damages  are  excess- 
ive. 

There  were  numerous  instructions  asked  by  the  plaintiff* 
and   the  defendant,  all  of  which  were  refused,  and  the  in- 
structions prepared  and  given  by  the  trial  judge. 
In   determining   the   questions   raised   by  the  in-  snffleiency  or 
structions  it  will  be  necessary  to  notice  the  testi-  fJ*"?,~*^f*'' 

e  1  «    r  I  "^  111  1  •       or  notice  to 

mony  tor  the  defense  that  was  excluded,  as  this  conpuj. 
testimony,  if  admitted,  must  have  an  important 
bearing  on  the  issue  in  establishing  at  least  its  good  iaith  on 
the  part  of  the  appellant  in  delivering  this  naphtha  to  the 
carrier.  It  was  offered  by  way  of  defense  on  the  part  of  the 
appellant  that  the  railroad  company,  whose  agent  and  em- 
ploye the  conductor  was  at  the  time  of  the  injury,  knew  that 
this  car  contained  naphtha,  and,  if  not,  that  unaer  an  agree- 
ment with  the  company  through  its  officials  it  had  been 
shipping  on  its  cars  barrels  of  naphtha  for  a  long  period, 
branded  in  the*manner  specified,  with  bills  of  lading  under 
the  general  designation  of  **  carbon  oil,"  the  railroad  com- 
pany  knowing  that  the  term  embraced  naptha,  and  taking  it 
with  that  understanding,  charging  the  same  freight  and  ship- 
ping it  as  any  other  oil.  The  court  refused  to  permit  this 
testimony  to  go  to  the  jury,  and  this  is  one  of  the  errors 
complained  of.  It  is  evident  that  if  the  owner,  when  ship- 
ping explosive  or  combustible  substances,  fails  to  notify  the 
carrier  or  his  agent  of  the  danger  attending  its  use  when 
transporting  it,  and  an  injury  results  to  the  employes  of  the 
carrier,  the  owner  is  liable  for  the  injury  sustained;  but 
when  the  cjirrier  is  notified  of  the  dangerous  article  or 
product,  (and  there  is  none  more  so  than  naphtha  when  com- 
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ing  in  contact  with  a  burning  lamp  or  with  fire,)  and  there 
is  marked  on  the  head  of  the  barrel  that  which  must  neces- 
sarily apprise  the  carrier  of  its  dangerous  nature,  and  the 
carrier  in  his  ordinary  line  of  business  undertakes  to  trans- 
port it,  and  an  injury  occurs  to  one  of  its  employes,  the 
question  then  arises,  is  the  shipper  liable  because  knowledge 
was  not  brought  home  to  its  employe?  We  think  not.  This, 
however,  is  not  the  question  arising  in  this  case.  It  is  the 
mode  of  shipping  and  branding  this  naphtha^  adopted  by 
both  parties  under  an  agreement,  or  implied  understanding 
at  least,  between  them,  from  which  this  liability  to  the  em- 
ploye  springs,  if  any  exists.  The  railroad  company  had 
been  in  the  habit  of  receiving  and  shipping  this  naphtha 
as  carbon  oil  under  an  arrangement  with  the  appellant,  with 
a  brand  placed  on  the  head  of  each  barrel,  **  Unsafe  for  illum- 
inating purposes."  There  was  an  implied,  if  not  a  positive, 
ddjty  on  the  part  of  both  corporations  to  notify  those  who 
handled  this  substance  of  its  dangerous  character,  and  no 
arrangement  between  them*  although  made  in  the  best  of 
^faith,  by  which  dynamite  was  to  be  shipped  as  powder,  or 
naphtha  as  carbon  oil,  should  protect  the  appellant  from  a 
violation  cf  this  duty  it  owed  to  the  hands  or  employes 
whose  duty  it  was  to  keep  it  secure,  and  to  handle  it  when 
necessary.  The  freight  bill  or  paper  by  which  this  plaintiff 
was  guided  showed  that  it  was  oil,  or  carbon  oil;  and  it 
seems  to  us  the  only  question  for  the  jury  to  decide  is,  "  Was 
the  brand  on  these  barrels  sufficient  notice  to  the  appellant 
of  the  dangerous  substance  within  them?"  The  dangerous 
quality  of  naphtha  requires  more  vigilance  and  care  in  ship- 
ping and  handling  it  than  almost  any  other  explosive  sub- 
stance, and  as  a  means  of  great  precaution  it  would  be  pru- 
dent to  gfive  other  warning  than  the  mere  name  of  the 
substance.  As  an  explosive,  it  is  said,  the  danger  is  ten 
times  greater  than  that  of  gunpowder.  It  ignites  as  soon  as 
the  blaze  is  applied  to  it,  and  becomes  explosive  when  the 
vapor  from  it  mingles  with  the  atmosphere  in  which  there 
happens  to  be  a  burning  lamp  or  otner  light.  The  con- 
ductor might  not  have  known  the  danger  if  the  word 
*'  naphtha  "  had  been  placed  on  these  barrels ;  still  it  would 
doubtless  have  put  him  on  inquiry,  and  that  it  was  not  car- 
bon oil.  and  at  the  same  time  removed  all  question  of  n.egli- 
gence  from  the  door  of  the  appellant;  The  contention  by 
counsel  is,  that  the  brand,  '*  Unsafe  for  illuminating  pur- 
poses," was  intended  by  the  statute  as  the  warning  to  be 
given  those  who  handled  naphtha.  Whether  this  provision 
of  the  statute  applies  to  naphtha,  or  to  the  prcfduction  from 
[)etroleum   less  dangerous   and   known    as   *'oil"   is    uncer- 
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tain,  and  it  is  manifest  that  the  car  purporting  to  be 
loaded  with  carbon  oil  from  the  freight  bill  aid  not  apprise 
the  appellee  of  the  danger.  While  the  testimony  of  the 
agreement  between  the  two  corporations  as  to  the  manner 
o?  shipping  should  have  gone  to  the  jury  to  show  an  ab- 
sence of  bad  faith  on  the  part  of  the  appellant,  still  it 
was  its  duty,  looking  to  the  very  great  danger  connected 
with  the  movement  of  such  a  substance  on  trains,  to  have  so 
branded  the  barrels  as  to  have  informed  the  conductor  of  the 
inflammable  character  of  the  substance  they  contained,  and, 
unless  they  were  so  marked  as  that  one  exercising  ordinary 
care  and  prudence  with  reference  to  his  own  personal  safety, 
and  whose  duty  it  was  to  handle  the  barrels,  should  have 
ascertained  the  danger,  the  appellant  is  liable;  the  converse 
of  the  proposition  being  that,  if  so  branded  as  that  one  of 
ordinary  care  and  prudence  should  have  discovered  the 
danger,'  the  verdict  should  be  for  the  defendant.  While  the 
instructions  given  by  the  court  below  embrace  this  view  of 
the  case,  this  is  the  issue  to  be  tried.  The  appellee  had  to 
deal  with  and  deliver  this  naphtha,  and  he  should  have  been 
informed  in  some  way  that  the  barrels  contained  it. 

There  are  other  questions  raised  as  to  the  admission  and 
rejection  of  testimony.      It   was  shown   that  the  q„^„|  ^ 
appellee  had  a  wife  and  child,  over  the  objections  ^^"j*,^** 
of  the  appellant.     While  this  fact  may  not  have 
influenced  the  finding,  it  should  not  have  been  admitted. 
The  defense  offered  to  prove  that  the  Louisville  &  Nashville 
Railroad  Company,  whose  conductor  the  plaintiff  was,  had 
been  informed  that  the  words  "  carbon  oil,"  contained  in  the 
bill  of  lading,  meant  naphtha.     This  was  refused,  and   prop- 
erly, because  an  employe  of  even  more  than  ordinary  intelli- 
{fence  would  not  have  attached  such  a  meaning  to  this  bill  of 
ading.     The  court,  however,  should  have  admitted  the  tes- 
timony showing  that    wooden  barrels  were  safe,  and  that 
naphtha  was  ordinarily  shipped  in  that  way  by  prudent  busi- 
ness men. 

Another  error  complained  of  by  the  appellant  is  in   the 
trial  court  permitting  the  appellee  to  prove  that  after  this 
accident  both  corporations  changed   the  manner   p^^^^^ 
<>f   branding   the    barrels   and   labelling  the  cars.  ehanircoV 
There  seems  to  be  some  diversity  of  opinion  on   method  or 
this  point,  the  weight  of  authority  being  opposed   >«»»*i"»» 
to  the  admission  of  this  character  of  testimony  as  ''*"*'•• 
a  means  of  showing  neglect  on   the  part  of  the  defendant. 
The   Minnesota  court,  in   Morse  7\  Minnesota  &  St.  L.  R. 
Co.,  30  Minn.  465,  11  Am.  &  Eng.  R.  Cas.    168,  said  :     "  We 
think  such  a  rule  puts  an  unfair  interpretation  upon  human 
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conduct,  and  virtually  holds  out  an  inducement  for  con- 
tinued negligence."  In  Lang  t/.  Sanger,  76  Wis.  71,  in  an 
action  for  an  injury  sustained  by  reason  of  defective 
machinery,  the  court  held  that  it  was  erroneous  to  show 
that  the  defects  were  repaired  after  the  accident  In  Terrc 
Haute  &  I.  R.  Co.  v.  Clem.,  123  Ind.  15,  42  Am.  &.  Eng.  R. 
Cas.  220,  it  is  said  :  "  To  declare  such  evidence  competent 
is  to  offer  an  inducement  to  omit  the  use  of  such  care  as  new 
information  may  suggest,  and  to  deter  persons  from  doing 
what  the  new  experience  informs  them  may  be  done  to  pre- 
vent the  possibility  of  future  accidents."  Other  cases  deter- 
mine that  such  evidence  is  open  to  the  objection  that  it  raises 
distinct  and  independent  issues  for  the  consideration  of  the 
jury.  Nally  v.  Hartford  Carpet  Co.,  51  Conn.  524;  Payne  v. 
Troy  &  B.  R.  Co.,  9  Hun  (N.  Y.)  526 ;  Ely  v,  St.  Louis,' K.  C. 
&  N.  R.  Co.,  77  Mo.  34,  16  Am.  &  Eng.  R.  Cas.  342  ;  Reed  v. 
New  York  Cent.  R.  Co.,  45  N.  Y.  574. 

There  is  still  another  question  in  this  case  that  every  court 

of  final  resort  approaches  with  reluctance,  and  that  is  the 

one   of   excessive  damages.     The  verdict  in  this 

d!!in***T  ^^^®  ^^  ^^^  $25,000 — the  entire  sum  claimed  in  the 
petition.  As  said  by  Mr.  Sedgwick  in  his  work 
on  the  Measure  of  Damages :  "  It  is  one  thing  for  a  court  to. 
administer  its  own  measure  of  damages  in  a  case  properly 
before  it,  and  quite  another  thing  to  set  aside  the  verdict  of  a 
jury  merely  because  it  exceeds  that  measure."  **There  must," 
says  he,  '*  be  some  mistake  of  the  principles  upon  which  the 
damages  have  been  estimated,  or  some  improper  motives  or 
feelings  or  bias  influencing  the  jury."  Section  1320.  It  is 
not  for  this  court  to  determine  the  amount  the  plaintiff  isen- 
titled  to  recover  in  this  character  of  action,  and  the  verdict 
in  every  case  for  an  injury  to  the  person  must  depend  upon 
the  facts  and  circumstances  connected  with  the  commis- 
sion of  the  wrong  in  the  particular  case,  the  verdict  and 
judgment  in  no  one  case  being  a  criterion  by  which  the  court 
and  jur}'^  are  to  be  controlled  in  all  cases  of  a  si^;nilar  charac- 
ter. It  was  the  province  of  the  jury  to  fix  the  compensation 
to  which  the  appellee  was  entitled,  and  the  court  in  the  in- 
structions given  placed  properly  before  them  the  mode  of 
ascertaining  the  damages  if,  from  the  evidence,  the  appellee 
was  entitled  to  recover.  The  jury  reached  the  conclusion 
that  the  appellant  was  guilty  of  such  an  omission  of  duty  as 
entitled  the  appellee  to  a  verdict,  but  was  not  authorized  to 
increase  the  amount  of  recovery  by  reason  of  any  wilful  de- 
sign on  the  part  of  the  appellant  to  injure  the  appellee.  The 
mode  of  ascertaining  the  compensation  to  which  the  plaintiff 
was  entitled  is  found  in  instruction  No.   11,  given   by   the 


VOL.  49J  CARRIERS — DANGEROUS   FREIGHT.  1 23 

court  The  jury  was  told  that,  "  if  they  find  for  the  plaintiff, 
they  will  give  him  such  damages  as  they  believe  from  the 
evidence  will  fairly  compensate  him  for  any  suffering,  men- 
tal or  physical,  heretofore  experienced  by  him,  directly  re- 
sulting from  the  injuries  complained  of,  and  for  any  suffer- 
ing or  disability  that  they  may  believe  from  the  testimony  is 
reasonably  certain  he  will  experience  in  the  future  as  the 
direct  and  necessary  result  of  said  injuries,  and  for  any  re- 
duction in  his  power  to  earn  money  in  the  future,  if  such  re- 
duction there  be  directly  resulting  from  the  injury,  not  ex- 
cec;^ing  $25,000,  claimed  in  the  petition."  The  appellee  at  the 
time  ot  the  injury  was  about  thirty  }'ears  of  age ;  was  a  vig- 
orous man,  and  a  laborious  and  useful  conductor.  His  con- 
duct at  the  time  of  the  burning,  as  described  by  the  witnesses, 
deserved  admiration  and  created  a  sympathy  \Yith  both 
judge  and  jury.  His  appearance  before  the  jury  after  the 
injury  with  a  disfigured  face  and  limbs  as  described  in  the 
testimony,  doubtless  excited  a  feeling  with  every  juror,  how- 
ever honest,  that  drove  them  to  fix  the  verdict  beyond  the 
proper  limit  of  compensation.  We  are  to  judge  of  this  ques- 
tion by  the  light  of  the  cases  before  us  involving  verdicts 
where  compensation  was  the  measure  of  damages,  or  even 
verdicts  placed  upon  the  wilful  neglect  of  the  defendant, 
and  where  punitive  damages  were  sought  and  recovered. 
It  is  by  comparison  with  verdict  after  verdict  in  this  state 
where  more  flagrant  wrongs  were  committed  and  punitive 
damages  claimed,  in  which  juries  composed  of  men,  as  we 
have  the  right  to  assume,  of  like  intelligence,  passion,  and 
feeling,  have  made  their  findings  for  a  much  less  amount ; 
and  without  enumerating  the  cases  it  will  be  found  that 
$10,000  is  the  extent  to  which  a  verdict  has  been  sustained 
by  this  court.  Besides,  in  the  case  of  Railroad  Co.  v.  Fox, 
reported  in  11  Bush.  495,  where  the  verdict  was  for  $30,000, 
and  set  aside  as  excessive,  most  of  the  cases  are  referred  to. 
While  we  do  not  pretend  to  adjudge  that  no  verdict  would 
or  ought  to  be  sustained  for  a  larger  amount  than  $10,000, 
we  do  say  that  some  moderation  should  be  indulged  in  • 
when  arriving  at  verdicts  in  this  class  of  cases.  As  said  by 
the  court  in  Heddles  v.  Chicago  &  N.  W.  R.  Co.,  74  Wis. 
239,  39  Am.  &  Eng.  R.  Cas.  645,  where  tne  injury  resulted  in 
the  amputation  of  both  legs  of  the  plaintiff,  and  a  verdict  for 
$30,000  was  set  aside  :  **  No  rational  being  would  change 
places  with  the  injured  man  for  an  amount  of  gold'that  would 
fill  the  rooms  of  the  court,  yet  no  lawyer  would  contend 
that  such  is  the  legal  measure  of  damages.  Courts  and  juries 
must  deal  with  such  questions  in  a  deliberate  and  practical 
sense."     In  our  opinion,  the  verdict  in  this  case  is  excessive. 
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and  it  is  therefore  reversed  and  remanded,  with  directions 
to  set  it  aside,  and  for  proceedings  consistent  with  this 
opinion. 

Carriage  of  Dangarous  Freight— Liability  for  Explosions.-— See  Walker  v, 
Chicago,  R.  L  &  P.  R.  Co.  (Iowa),  30  Am.  &  Eng.  R.  Cas.  173.  note  176. 
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Keedy  €t  aL 

(Maryland  Court  of  Appeals^  February  4^  iSp2,) 

Carriers—Injury  to  Freight  by  Flood— Negligence  of  Sution  Agent.— If  a 
railroad  station  af^ent  fails  to  act  promptly  on  an  alarming  warning  which 
he  had  of  impendmg  danger  to  a  car  load  of  grain  standing  upon  a  side 
track  and  liable  to  be  reached  bv  a  rising  flood,  and  fails  to  have  such  car 
removed  to  a  place  of  safety  before  the  flood  reaches  such  a  height  that  it 
is  impracticable  to  malce  the  venture,  and  the  grain  is  subsequently 
destroyed  by  the  flood,  the  railroad  company  is  liable  for  its  loss.  The 
jury  were  warranted  in  flndmg  from  the  evidence  in  this  case  that  the 
agent  was  negligent. 

Same— Failure  to  Remove  Grain  from  Car  after  Flood.— A  car  load  of 
grain  standing  upon  a  side  tracic  was  partially  injured  owing  to  a  flood,  the 
water  raising  a  few  inches  in  the  car.  After  the  flood  had  subsided  the 
door  of  the  car  was  never  opened,  although  the  car  remained  there  eight 
days,  and  the  grain  was  substantially  destroyed.  Held,  that  thefe  was  no 
error  in  allowing  the  jury  to  determine  whether,  by  the  exercise  of 
ordinary  care,  some  of  the  grain  might  not  have  been  removed  and  saved. 
even  after  the  partial  submersion. 

Appeal  from  Washington  Circuit  Court. 
Action  for  damage  to  wheat  shipped  by  way  of  defendant's 
road.     Judgment  for  plaintiffs,  and  defendant  appeals. 
John  K.  Coiven,  //.  //.  Keedy  and  /.  C.  Lane,  for  appellant. 
M.  L,  Keedy y  for  appellees. 

Irving,  J. — The  appellees  shipped  500  bushels  of  wheat, 
by  the  appellant's  railroad,  to  Georgetown.     At  Antietam 

Paeta  station,  on  the  Shenandoah  Valley  Railroad,  a 
Shenandoah  Valley  car,  No.  118,  was  loaded,  and 
was  taken  to  Shenandoah  junction,  where  it  was  delivered  to 
the  appellant's  agents  on  the  29th  of  May,  1889,  and  was 
taken  by  them  to  Washington  junction  and  placed  on  a  side 
track.  'Washington  junction  being  a  distributing  point  for 
Washington  city,  cars  consigned  to  Washington  remained 
there  until  ordered  to  be  brought  in.  Appellees  were  notified 
of  the  wheat  being  at  Washington  junction,  and  the  appellees 
were  aware  of  the  custom  of  the  railroad  to  keep  Washing- 
ton freigliJt  at  Washington  junction  till  orders  given  to  bring 
it  in.     While  this  wheat  remained  at  Washington  junction,  a 
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flood  came  which  submerged  the  appellant^s  tracks  at  that 
point,  and  the  wheat  was  substantially  destroyed;  for  it  did  not 
bring  enough  when  sold  by  the  road  to  pay  the  freight  on  it. 
The  appellees  had  refused  to  receive  it,  and  the  appellant  had 
to  sell  it.  This  suit  was  instituted  to  recover  damages  for  the 
loss  of  the  wheat  occasioned,  as  the  plaintiffs  claimed,  by  the 
negligence  of  the  appellant's  agents. 

No  question  is  raised  on  the  ground  of  delay  in  transporta- 
tion in  this  court ;  that  was  settled  by  a  ruling  of  the  circuit 
court  to  which  there  was  no  exception,  and  is  consequently 
not  involved  in  this  appeal.  The  sole  qyestion  in  the  case  is 
whether  there  was  any  evidence  in  the  case  legally  sufficient 
to  go  to  the  jury  to  charge  the  appellant's  agents  with 
negligence  respecting  the  wheat,  while  it  was  in  their  care 
and  custody  at  Washington  junction,  through  which  it  was 
ruined  by  the  flood. 

The  appellant  offered  two  prayers,  whiqh  raise  this  ques- 
tion; and,  having  been  rejected  by  the  court,  the  complaint 
here  is  that  there  was  error  in  that  ruling,  and  in  granting 
the  instruction  which  was  given  on  the  behalf  of  the  appellees. 
If  the  case  ought  to  have  been  withdrawn  from  the  jury  on 
appellant's  prayers,  it  would  follow,  of  course,  that  the  in- 
struction which  was  granted  the  plaintiffs  was  also  in  error. 

After  careful  examination  of  the  proof  offered  on  the  side 
of  the  appellees,  we  cannot  say  there  was  error.  The 
evidence  may  not  have  been  of  such  character  as  «  ,. 
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to  convince  all  minds  that  there  was  culpable  Befiewed. 
negligence  on  the  part  of  the  appellant's  agents ; 
but  if  there  was  any  evidence  from  which  a  jury  might 
honestly  reach  a  conclusion,  such  as  was  reached  by  the  jury 
in  the  case,  then  there  was  no  error  in  allowing  the  jury 
to  consider  it.  William  F.  Harrison  testified,  on  the  call  of 
the  plaintiffs,  (appellees,)  that  he  was,  on  the  ist  of  June, 
1889,  telegraph  operator  and  agent  of  the  appellant  at  Wash- 
ington  junction;  and  that  Shenandoah  Valley  car  No.  118, 
loaded  with  wheat,  was  brought  to  Wafshington  junction  on 
Wednesday,  May  29,  1889,  and  was  placed  on  the  side  track 
at  Washington  junction.  He  also  testified  that  another 
freight  train  besides  that  which  brought  this  car  ran  daily, 
except  Sunday,  from  Washington  junction  to  Washington 
city,  D.  C,  starting  from  Washmgton  junction ;  that  the  side 
track  on  which  this  car  was  placed  was  on  the  far  side  of  the 
Metropolitan  branch  from  the  river,  and  extended  a  long 
distance  along  the  Metropolitan  branch,  crossing  a  culvert 
and  running  up  to  the  station  platform,  being  connected 
with  the  main  track  by  a  switch  only,  at  the  end  towards 
Washington  city ;  that  it  is  about  525  feet  from  end  of  side 
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track  at  platform  to  the  culvert;  that  there  were  17  cars  on 
the  side  track,  including  this  car  in  question,  and  it  was  the 
fifth  from  the  end  of  the  side  track,  where  it  connects  with 
the  Metropclitan  branch,  and  this  car  was  about  400  feet  from 
the  platform  at  the  end  of  the  switch  ;  the  fall  or  decline  iu 
the  side  track  from  the  end  of  platform  to  where  the  car  was 
standing  was  about  3  feet,  and  that  the  water  rose,  at  its 
highest  point,  to  a  depth  of  3  feet  3  inches  over  the  side 
track  at  its  end  at  the  platform,  and  to  the  same  depth  over 
the  Metropolitan  branch  in  front  of  the  station,  and  that  the 
water  rose  to  a  height  of  6,  7,  or  8  feet  over  the  tracks  below 
the  culvert  at  switch,  and.  did  not,  at  any  time,  cover  the 
main  line  at  the  station  building,  and  back  of  it ;  that  from 
the  railroad  at  Washington  junction  is  about  1,000  feet,  a 
flat  lying  between,  and  that  the  water  backs  up  from  the 
river  under'  the  culvert,  which  is  an  arched  culvert  made  of 
cut  masonry  at  the  end  ;  and  he  did  not  know  what  was  back 
of  it,  and  10  or  12  feet  of  fill  over  it.  By  another  witness 
appellees  proved  that  the  culvert  is  made  entirely  of  cut 
masonry,  and  from  12  to  18  feet  of  fill  over  it,  and  witness 
said,  "  It  looks  like  it  would  hold  a  mountain.*'  Harrison, 
the  agent,  testified  that  on  Saturday  morning,  June  ist,  he 
saw  "  the  river  was  rising ;  that  it  rose  gradually,  until  about 
midnight  Saturday  night,  when  it  reached  its  highest  point ; 
that  the  engine  of  the  Frederick  train  was  there  after  it 
returned  from  down  the  track;  it  left  Washington  junction 
at  6.45,  and  returned  in  a  half  or  three  quarters  of  an  hour; 
did  not  try  to  get  Shenandoah  Valley  car  No.  118  or  any 
other  out ;  asked  Virtue,  the  engineer,  to  take  them  out,  and 
he  said  it  was  too  dangerous  to  cross  the  culvert ;  that  it  was 
shortly  after  the  train  returned  he  asked  Virtue  to  get  cars 
out,  but  don't  know  how  long ;  that  on  June  5th  a  freight 
train  left  Washington  junction, — the  freight  train  that  starts 
at  that  point  for  Washington  ;  that  Shenandoah  Vallev  car 
No.  118  was  taken  from  VVashington  junction  on  June  8th  or 
9th  ;  that  the  water  at  its  highest  point  rose  about  2  feet  up 
the  side  of  the  car ;  that  the  sills  are  about  4  inches  high  ; 
that  the  said  Shenandoah  Valley  car  No.  118  was  not  opened 
when  upon  the  side  track,  and  nothing  was  done  to  the 
wheat  in  said  car;  that  there  is  another  side  track  between 
the  Metropolitan  branch  and  the  river,  and  a  curved  track 
connects  the  old  line  with  the  Metropolitan  branch  ;  that  the 
water  covered  about  one-third  of  the  distance  of  the  covered 
track.  On  cross-examination,  this  witness  further  stated 
that,  to  get  the  cars  out,  it  would  have  been  necessary  to 
cross  the  culvert  five  times;  "that  when  the  train  returned, 
about  7:30,  he  was  in  the  office  telegraphing, — not  telegraph- 


VOL.49]  CARRIERS — INJURY   TO   FREIGHT.  12/ 

ing  any  place  in  particular ;  that  he  noticed  a  short  lime 
after  the  train  returned  that  the  river  was  rising  rapidly, 
and  then,  noticing  that  the  cars  on  the  siding  might  be  m 
danger  from  the  rising  flood,  he  asked  the  conductor  and 
engineer  of  the  Frederick  train  to  go  down  and  bring  the 
cars  up  on  high  ground,  but  they  declined  to  do  so,  alleging 
there  was  danger  in  crossing  tne  culvert,  which  was  then 
under  water,  and  for  fear  the  water  would  extinguish  the 
fire  in  the  engine.*'  On  the  cross-examination  of  the  con- 
ductor,  who  was  offered  as  a  witness  for  appellant,  he  testi- 
fied that,  when  he  was  asked  by  the  agent  to  get  the  cars 
out,  he  thought  it  too  unsafe  for  the  attempt  to  be  made  to 
cross  the  culvert,  for  it  was  then  under  water,  and  would  put 
out  the  fire  in  the  engine.  He  testified  that  some  time  after 
the  return  of  the  train  to  Washington  junction  he  walked 
about  half  way  to  the  culvert,  and  noticed  the  side  track 
next  to  the  river  undermined,  and  the  water  was  striking 
against  the.  bed  of  the  railroad,  under  the  end  of  the  ties,  and 
was  not  up  to  the  rails  at  culvert;  and  Virtue,  the  engineer, 
on  cross-examination  by  plaintiffs  testified  that  when  he  was 
asked  to  get  the  cars  out,  everything  was  submerged,  and 
there  was  then  three  feet  of  water  at  culvert. 

How  long  after  the  Frederick  train  had  come  back  it  was 
that  the  station  ao^ent  asked  the  conductor  and  engineer  to 
get  the  cars  out  does  not  appear.  The  agent  says  **  shortly 
after,"  and  the  conductor  says  **a  short  time."  These  are 
indefinite  expressions,  and  may  mean  a  longer  or  shorter 
time,  according  to  the  subject-matter  with  reference  to 
which  they  are  used,  or  according  to  the  particular  ideas  of 
the  person  using  them.  As  to  what  the  conductor  meant  we 
have  some  means  of  deciding.  He  says,  in  another  part  of 
his  testimony,  it  was  **  between  eight  and  nine  o'clock  in  the 
morning,  and  not  long  after  the  train  had  come  back."  This 
witness  had  stated  that  at  6:45  he  had  started  with  his  train 
for  Washington,  and  having  gone  two  or  three  miles  on  his 
wa)%  finding  the  water  over  the  track  too  deep  to  be  safe  to 
proceed,  had  backed  train  to  the  junction  across  the  culvert, 
but  did  not  notice  the  condition  of  things  at  the  culvert  at 
that  time.  .  When  the  train  got  back  to  the  junction  the 
agent  testifies  that  it  was  about  half  past  7  o  clock.  The 
conductor,  too,  says  it  was  between  8  and  9  o'clock  when  he 
was  asked  to  take  cars  out.  Putting  it  midway  between 
those  hours  there  was  a  space  of  two  hours  between 
the  return  of  the  train  to  the  junction  and  the  request  to  get 
the  cars  out.  Now,  the  agent  knew  the  water  was  rising. 
He  knew  it  was  doing  so  alarmingly,  and  that  this  train  had 
been  compelled  to  come  back  because  the  tracks  beyond  the 
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culvert  were  dangerously  submerged.  The  culvert  was  not 
yet  submerged,  however,  for  the  conductor  looked  "  some 
time  after/* — another  indefinite  expression,  and  saw  that  at 
culvert  it  was  not  up  to  the  track,  but  was  at  the  bottom  of 
the  ties.  A  jury  might  with  such  evidence  before  them,  think 
that  the  agent  was  derelict,  and  not  prompt  enough  in  look- 
ing after  the  safety  of  the  cars;  and  they  might  have 
reasonably  found  that,  had  he  been  more  vigilant,  this  car 
might  have  been  removed  to  a  place  beyond  the  reach  of  the 
water,  for  the  testimony  showed  there  were  points  of  safet3^ 
Exactly  how  soon  the  agent  knew  of  the  approaching  flood 
does  not  appear.  He  says  he  noticed  in  the  morning  the 
river  was  **  rising  gradually."  The  jury  might  reasonably 
find  that  it  was  as  early  as  7  o'clock,  for  the  train  left  at  6:45, 
and  he  knew  it  was  driven  back  by  the  water  covering  the 
tracks  beyond  the  culvert.  It,  with  its  passenger-cars  and 
passengers,  reached  the  station  again  as  early  as  half  past  7. 
The  culvert  was  passed  in  safety  with  these  passengers  in  the 
cars..  It  was  some  time  after  this,  the  conductor  said,  when 
he  looked  and  saw  the  water  was  striking  under  the  ties  on 
which  the  rails  were  laid,  and  was  not  over  the  road  and 
rails  at  the  culvert.  The  agent  knew,  according  to  this  tes- 
timony, it  was  rising  gradually,  and  it  was  rapidly  doing  so. 
Though  it  did  not  come  with  a  rush,  he  knew  the  rising  was 
continuous,  and  that,  though  the  ris6  was  **  gradual,"  it  was 
fast.  It  was  also  in  evidence  before  the  jury  that  the  rise 
continued  till  midnight,  when  the  highest  point  was  reached. 
Taking  the  height  attained,  and  the  tiours  occupied  in  doing 
so,  the  rise  was  an  average  of  six  inches  per  hour. 

With  such  evidence,  might  not  the  jury,  exercising  their 
judgment  honestly,  have  reached  a  conclusion  that,  if  the 
agent  had  acted  promptly  on  the  alarming  warn- 
ing which  he  had  of  impending  danger,  and  called  Jf*«"f««>««  <►' 
on  the  conductor  and  engineer  sooner  than  he  did  ?f!"*l*JlJ!^.*I 
to  remove  the  cars  to  a  place  of  safety,  that  it  ear. 
might  have  been  done  before  the  condition  of 
things  was  such  that  when  it  was  made  those  officers 
thought  it  impracticable  to  venture,  if  not  impossible  to  ac- 
complish? We  cannot  say  a  fair-minded  and  honest  jury 
might  not  so  believe  and  find.  If  such  jury  should  think 
that,  under  such  circumstances,  an  ordinarily  prudent  man 
would,  on  the  same  evidence  of  danger  before  him  which 
this  agent  had,  have  acted  more  promptly,  and  with  more 
discretion  and  judgment  than  was  exercised  by  this  agent, 
and  that  by  such  action  could  have  avoided  thfe  damage  to  the 
wheat,  then  certainly  we  think  they  would  be  justified  in  find- 
ing as  they  did.   All  that  the  court  was  called  upon  to  say  was 
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whether  the  evidence  >yas  legally  sufficient  to  justify  a  finding 
for  the  plaintiff.  It  was  for  the  jury  to  find  by  the  verdict 
whether  the  evidence  was  sufficient,  in  fact,  to  establish  negli- 
gence on  the  part  of  the  appellant's  agents.  What  will  amount 
to  ordinary  care,  or  the  want  of  it,  in  any  given  case,  "must  be 
determined  by  the  standard  of  common  prudence  and  experi- 
ence, in  view  of  the  special  circumstances  "  of  any  particular 
case.  What  may  be  ordinary  care,  in  view  of  one  state  of 
facts,  may  fall  short  of  it  under  another  state  of  facts. 
Hence,  as  was  said  by  this  court  in  Fitzpatrick's  Case,  35 
Md.  32:  "A  jury  of  intelligence  and.  experience,  from  their 
knowledge  of  the  usual  and  ordinary  conduct  of  their  fellow 
men,  are  the  best  judges  of  such  a  question."  Jones  t'.  Jones, 
45  Md.  154;  Kagel  v.  Totten,  59  Md.  454;  Clarke  v.  Deder- 
ick,  31  Md.  148  ;  Baltimore  &  O.  R.  Co.  v.  State,  29  Md.420; 
Baltimore  &  O.  R.  Co.  v.  State,  Id.  262,  may  be  cited  in  fur- 
ther  support  of  this  ruling. 

What  we  have  said  disposes  of  the  question  whether  the 
appellant's  prayers,  based  on  the  contention  that  there  was 
no  legally  sufficient  evidence  to  take  the  case  to  the  jury, 
were  correct.  The  court  rejected  those  propositions,  and  in 
doing  so  we  think  was  right. 

It  only  remains  to  consider  if  there  was  any  infirmity  in 
the  instructions  actually  granted  at  the  instance  of  the  ap- 
pellees and  of  the  court's  own  motion.   Counsel  di- 
rected their  arguments  altogether  to  the  question  f**'""*® 
of  legal  sufficiency  of  evidence  before  the  jury  to  JJ-giJ^f^er' 
justify  a  finding  of  negligence  on  the  part  of  ap-  nood. 
pellant's  agents  and  employes,  and  no  special  ob- 
jection to  the  instructions  given  the  jury  has,  been  noted.  So 
we  suppose  none  was  intended  to  be  made  to  the  form  or 
substance  of  the  instruction,  if  there  was  evidence  enough  to 
take  the  case  to  the  jury.     On  the  question  whether  there 
was  evidence  legally  sufficient  to  go  to  the  jury  to  show 
negligence  in  not  removing  the  car  to  a  safer  place,  we  said 
there  was;  and  on  that  evidence  we  think  the  case  was  properly 
committed  to  the  jury  on  the  instructions  given.     After  recit- 
ing the  evidence  respecting  the  shippingof  the  wheat  by  appel- 
lant's road,  and  its  bein^  brought  to  Washington  junction, 
the  instruction   proceeds  to  state  that,  if  while  the  wheat 
"  was  standing  upon  said  side  track,  if  said  defendant,  its 
agents  or  employes,  had  warning  of  the  approaching  flood, 
whereby  the  wheat  was  damaged,  and  further  find  that  said 
defendant,  its  agents  or  employes,  did  not  exercise  ordinary 
skill,  prudence,  and  foresignt  to  save  said  car  of  wheat  from 
being  injured  and  damaged   by   the  flood ;  and  further  find 
that,  by  reason  of  said  failure  upon  the  part  of  said  defend- 

49  A.  &  E.  R.  Gas. — 9 


I30  BALTIMORE  &   O.    R.   CO.   V.   KEEDV.  f^OL.  49 

ant,  its  agents  or  employes,  to  exercise  said  ordinary  care, 
diligence,  prudence  and  foresight,  said  car  of  wheat  was 
caught  and  submerged  by  the  flood,  and  injured  and  dam- 
aged on  June  ist, — then  the  plaintiffs  are  entitled  to  recover 
to  the  extent  of  the  injury  sustained."  To  this  language  of 
the  plaintiffs'  pra)^er  the  court  added  that  if  they  find  **  that 
such  freshet  was  the  immediate  and  direct  cause  of  the  dam- 
age to  the  wheat,  although  there  may  have  been  undue  and 
unnecessary  delay  by  the  defendant  m  the  transportation  of 
the  said  wheat  to  its  place  of  destination  previous  to  the  oc- 
currence of  such  damage  thereto  by  the  freshet,  the  plaintiffs 
are  not  entitled,  unless  the  jury  believe  from  the  evidence 
before  them  that  the  defendant  could,  by  reasonable  exertion 
and  diligence  in  the  use  of  the  means  at  its  command,  after 
discovering  the  impending  danger  to  the  wheat  from  the  ris- 
ing flood,  have  saved  the  wheat  from  injury  by  the  water  by 
moving  the  car  to  a  place  of  safety,  or,  by  the  reasonable  use 
of  any  other  means  in  its  power,  have  prevented  such  dam- 
age, but  that  the  burden  of  proof  of  the  want  of  diligence  and 
care  in  this  respect  on  the  part  of  the  defendant  rest^  with 
the  plaintiff."  This  addition  to  the  plaintiffs'  prayer  by  the 
court,  mero  tnotu,  was  certainly  in  the  interest  of  the  defend- 
ant, bwng  designed  to  prevent  any  possible  mistake  on  the 
part  of  the  jury  as  to  the  effect  of  the  evidence.  The  latter 
part  or  clause  of  the  court's  superadded  instruction  was  evi- 
dently supposed  by  counsel  to  refer  to  the  possibility  of  sav- 
ing the  wheat,  or  a  part  of  it,  after  the  flood  had  come  and 
wet  the  wheat  in  part,  and  the  counsel  for  appellant,  as  to 
that,  has  said  it  was  not  necessary  to  discuss  that,  **  for  there 
was  no  evidence  to  show  that  any  part  of  the  wheat  coulc^ 
have  been  saved  by  anything  the  appellant  could  have  done 
after  the  freshet."  We  see  no  error  in  allowing  the  jury  to 
consider  that  aspect  of  the  case  also.  The  wheat  was  only 
partially  wet  in  the  beginning.  The  evidence  established  it 
to  be  5  feet  deep  in  the  ends  of  the  car,  and  sloping  some- 
what towards  the  center.  The  sills  were  proven  to  be  4 
inches  thick,  and  floor,  say,  i  inch,  which  would  make  5 
inches  to  cover  from  the  2  feet,  which  was  the  distance  wit- 
ness said  the  water  came  up  to  the  side  of  the  car.  Makin<^ 
this  deduction,  the  jury  would  find  only  19  inches  of  water  in 
the  wheat,  leaving  31  inches  of  wheat  above  the  reach  of  the 
water.  The  evidence  showed  that  the  door  of  the  car  was  never 
opened  wTiile  the  car  remained  at  the  junction.  There  cer- 
tainly was  no  error  in  allowing  the  jury,  on  that  state  of 
facts,  to  determine  from  their  practical  knowledge  whether, 
by  the  exercise  of  ordinary  diligence  and  care,  some  of  that 
wheat  might  not  have  been  removed   and  saved  from   total 
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destruction ;  and  whether  an  ordinarily  prudent  man  would 
not,  and  could  not,  with  reasonal^le  effort,  under  like  circum- 
stances, have  saved  a  large  part  of  that  wheat,  even  after  the 
partial  submerging.  Finding  no  error,  the  judgment  will  be 
affirmed. 


New  York,  Lake  Erie  &  Western  R.  Co. 

V. 

Atlantic  Refining  Co. 

{Nau  York  Court  of  Appeals^  January  30^  i8g2^ 

Carriers— Negligence  of  Consignee  in  Unloading  Lumber— Liability  for 
Derailing  Train. — A  railroad  company  owes  no  duty  to  a  person  to  whom 
it  has  delivered  a  car  load  of  lumber  upon  a  siding  adjacent  to  the  main 
track,  to  watch  and  take  care  of  the  car  and  its  contents;  and  if  the  owner 
of  such  lumber,  after  unloading  a  part  of  it,  leaves  it  standing  over  night, 
without  replacing  the  fastenings  to  hold  it  on  the  car,  whereby  such  lum- 
ber is  blown  upon  the  main  track  and  causes  a  train  to  be  derailed,  he  is 
liable  in  damages.  In  such  case,  the  railroad  company  is  not  guilty  of 
contributory  negligence  in  acting  upon  the  assumption  that  the  defendant 
would  perform  his  duty  in  properly  securing  the  lumber. 

Appeal  from  Supreme  Court,  General  Term,  first  depart- 
ment. 

The  material  facts  of  this  case  are  substantially  as  follows: 
On  the  night  of  October  31,  1882,  the  plaintiff's  west- bound 
freight  tram-  left  Hornellsville  about  1 1  o'clock  for  Wellsville, 
a  station  about  26  miles  further  west.  About  3  miles  east  of 
Wellsville  there  was  a  side  track  known  as  **  Dyke's  Switch." 
As  the  train,  going  at  the  rate  of  40  or  45  miles  an  hour  upon 
the  main  track,  approached  this  side  track,  the  head-light  of 
the  locomotive  illuminated  the  track  for  some  distance ;  and 
the  engineer.  Chapman,  perceived  an  obstruction  upon  the 
track  which  looked  to  him  like  a  pile  of  lumber,  about  250 
feet  ahead.  He  immediately  applied  the  air-brakes  and  re- 
versed his  engine,  but  was  unable  to  stop  the  train  before  it 
struck  the  lumber.  He  was  badly  injured,  the  train  was 
derailed,  and  the  locomotive  and  cars  broken  and  damaged. 
It  was  then  ascertained  that  the  lumber  had  fallen  from  a  car 
which  had  been  delivered  to  the  defendant  upon  the  siding, 
and  which  it  had  partly  unloaded,  and  then  left  overnight 
standing  on  the  siciing  adjacent  to  the  main  track,  without 
replacing  the  fastenings  which  it  had  removed  in  order  to 
unload  lumber.  The  car  had  been  transported  from  Olean, 
and  delivered  to  the  defendant  about  4  o'clock  in  the  after- 
noon at  Dyke's  Switch,  where  it  was  engaged  in  building 
some  oil-tanks.     In  order  to  keep  the  lumber  safely  on  the 
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car,  there  were  stakes  set  in  sockets  along  the  sides  of  the 
car,  and  these  stakes  were  supported  by  cross-pieces  or 
braces,  nailed  to  the  tops  of  the  stakes,  extending  across  the 
top  of  the  lumber,  thus  preventing  the  stakes  from  being 
pushed  out  of  place  or  broken  by  the  weight  of  the  lumber. 
The  defendant's  agent,  in  order  to  unload  the  lumber, 
knocked  ofl  these  cross-pieces,  took  out  the  stakes  on  the 
side  of  the  car  furthest  away  from  the  main  track,  and  re- 
moved  from  the  car  several  wagon-loads  of  lumber,  not  un- 
loading it  evenly  from  the  top,  but  taking  it  mostly  from  the 
side  ofthe  car  away  from  the  main  track,  and  taking  out  a 
number  of  pieces  from  the  middle  or  under  part  of  the  load, 
thus  leaving  the  lumber  on  the  car  in  a  high  narrow  pile 
next  to  the  plaintiff's  main  track,  without  putting  back  the 
cross-pieces  which  formed  the  chief  support  of  the  stakes. 
The  defendant's  agents  went  away,  andf  left  the  car  over- 
night. During  the  night,  between  8  and  1 1  o'clock,  there 
was  a  storm  of  wind  and  rain  ;  and  before  the  plaintiff's  train 
reached  the  spot  the  lumber  fell,  or  was  blown,  from  the  car 
upon  the  main  track,  and  the  accident  was  thus  occasioned. 
The  plaintiff  brought  this  action  to  recover  the  damages  it 
sustained  from  the  accident,  alleging  that  the  lumber  came 
upon  its  track  through  the  negligence  of  the  defendant.  The 
plaintiff  recovered  a  verdict  at  the  circuit,  and  from  the 
judgment  entered  thereon  the  defendant  appealed  to  the 
general  term,  where  the  judgment  was  reversed  and  a  new 
trial  granted,  and  then  the  plaintiff  appealed  to  this  court. 

Charles  Steele^  for  appellant. 

John  Brooks  Leavitt,  for  respondent. 

Earl,  J. — Chapman,  the  engineer  upon  the  plaintiff's  en- 
gine at  the  time  of  the  accident,  was  severely  injured  and  he 

brought  an  action  against  the  defendant  to  recover 
defeldui?  *'  '^^  ^^^  injuries.     His  recovery  was  sustained  in 

the  general  term  and  in  this  court.  38  Hun(N.  Y.) 
637,  108  N.  Y.  638.  In  that  action  it  was  finally  determined 
in  this  court  that  there  was  sufficient  evidence  of  the  defend- 
ant's negligence  to  uphold  the  plaintiff's  recovery.  Upon 
the  trial  of  the  action  which  resulted  in  the.  judgment  now 
under  review,  the  plaintiff  called  no  witnesses,  but  by  con- 
sent read  the  evidence  given  on  behalf  of  the  engineer  in  his 
action,  and  most  of  the  defendant's  evidence  was  also  read  as 
it  was  given  in  that  action.  Thus  the  evidence  given  on  the 
trial  of  this  action  is  substantially  the  same  as  that  given 
upon  the  trial  of  that  action.  Without,  therefore,  further 
examining  the  evidence,  we  may  properly  hold  that  the  negli- 
gence of  the  defendant  was  sufficiently  established,  and  pro- 
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ceed  to  the  main  contention  now  made  on  fts  behalf,  that 
there  was  contributory  negligence  on  the  part  of  the  plain- 
tiff which  forbids  its  recovery.  It  was  upon  this 
ground  that  the  judgment  entered  upon  the  ver-  coatribitory 
diet  was  reversed  by  the  general  term.  This  car-  "Ji^^^J^Jj! 
load  of  lumber  was  transported  by  the  plaintiff,  ^mj, 
and  placed  upon  the  side  track  for  the  defendant, 
and  there  it  received  the  delivery  of  the  lumber.  At  the 
time  of  its  delivery  it  was  in  a  safe  condition  on  the  car, 
properly  loaded  ana  fastened.  If  the  defendant  had  removed 
all  the  lumber  from  the  car  on  that  day,  as  it  undoubtedly 
could,  no  accident  would  have  happened ;  and  if,  as  the  jury 
must  have  found,  after  removing  a  part  of  the  lumber,  it  had 
left  what  remained  on  the  car  properly  loaded  and  properly 
fastened,  no  accident  would  have  happened.  But  because  of 
negligence  attributable  to  it,  and  solely  because  of  that,  the 
lumber,  in  some  way  and  from  some  cause,  fell  from  the  car 
up(>n  the  main  track,  and  thus  caused  the  accident.  The 
plaintiff  owed  no  duty  to  the  defendant  to  unload  the  car, 
or  to  superintend  the  unloading  of  the  car,  or  to  watch  and 
take  care  of  the  car  during  the  night  of  the  accident.  It  had 
no  watchman  at  that  place,  and  owed  no  duty  to  the  defend- 
ant to  keep  one  there.  It  was  not  bound,  as  between  it  ind 
•the  defendant,  to  anticipate  any  danger  from  the  lumber 
upon  that  car  after  it  had  been  delivered  to  the  defendant. 
It  had  the  right  to  assume  that  the  defendant  would  discharge 
its  duty,  and  that  it  would  not  negligently  place  the  lumber 
upon  the  plaintiff's  track,  or  permit  it  to  be  placed  or  come 
there.  Therefore  it  had  the  right  to  run  its  train  on  the 
assumption  that  the  track  at  that  point  was  clear  and  safe; 
and  the  defendant,  through  whose  negligence  the  accident 
was  caused,  has  no  right  whatever  to  charge  the  plaintiff 
with  negligence.  We  have  not  here  an  inquiry  about  the 
duty  which  the  plaintiff  as  a  carrier  of  passengers  owes  to 
its  passengers  or  to  the  employes  upon  its  train.  As  to  them 
it  is  under  the  duty  of  active  vigilance  to  guard  them  from 
danger.  But  as  to  a  stranger  with  whom  it  has  no  relations, 
and  to  whom  it  owes  no  duty,  it  is  not  bound  to  active  vigi- 
lance to  guard  him  from  damage,  or  in  any  way  to  avoid  the 
consequences  of  his  negligence.  If  the  plaintiff  had  been 
aware  of  the  defendant's  negligence,  or  had  known  that  the 
lumber  was  upon  the  track,  or  that  it  was  likely  to  be  there, 
or  its  engineer  had  seen  it  in  time  to  avoid  the  accident,  then 
the  duty  would  have  devolved  upon  it  to  guard  against  the 
danger  by  active  vigilance  on  its  part.  But  having  no  knowl- 
edge or  notice  of  the  danger,  it  owed  no  duty  whatever  to 
act  upon  the  assumption  that  the  danger  might  exist,  and 
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thus  to  take  affirmative  measures  to  protect  itself  against  any 
wrong  which  the  defendant  might  inflict  upon  it.  Any  citi- 
zen, in  the  prosecution  of  his  own  business,  may  everywhere 
act  upon  the  assumption  that  no  other  citizen  will  by  mis- 
feasance cause  him  an  injury,  unless  there  is  something  in  the 
circumstances  of  the  case  which  casts  upon  him  the  duty  of 
active  vigilance  for  his  own  safety.  The  trial  judge,  there- 
fore, did  not  err  in  holding  that  there  was  no  evidence  in 
this  case  of  contributory  negligence  on  the  part  of  the  plain- 
tiff which  shielded  this  defendant  from  liability  for  the  con- 
sequences of  the  accident.  The  plaintiff  was  not  bound  to 
keep  a  watchman  at  this  side  track;  hence  the  trial  judge 
committed  no  error  in  refusing  to  admit  the  defendant's 
proof  that  no  watchman  was  kept  there. 

Neither  did  the  trial  judge  err  in  refusing  to  allow  the  de- 
fendant to  prove  that  the  car  which  the  plaintiff  furnished  to 
it  for  transporting  the  lumber  was  not  a  lumber-car,  boarded 
up  part  of  the  way  around  the  sides,  but  a  flat-car.  The 
lumber  was  transferred  in  safety  to  this  side  track,  and  when 
delivered  was  safely  fastened  on  the  car,  and  it  fell  from  the 
car,  not  from  any  imperfection  in  the  car,  but  from  the  care- 
less manner  in  which  the  lurtiber  was  left  upon. the  car  after 
a  portion  of  it  had  been  removed  by  the  defendant. 

The  following  requests  to  charge  made  on  the  part  of  the 
defendant  were  properly  refused  :  **  If  you  find  that  the  acci- 
dent occurred  through  the  negligent  omission  to 
fiT«*Mld*rt-    foresee  that  the  lumber  was  not  left  in  a  condition 
f«Md.  to  withstand  a  storm,  then  the  plaintiff  is  equally 

negligent.**  **  If  you  find  that  the  accident  occurred 
through  any  negligent  omission  of  plaintiff  to  have  a  track- 
walker,— a  person  in  charge  of  the  tracks, — the  verdict 
should  be  for  defendant.**  **  Plaintiff  was  bound  to  keep  its 
tracks  in  a  safe  condition.**  "  Plaintiff  was  bound  to  see  that 
this  car  was  in  a  safe  condition  over-night.**  "  Plaintiff  had 
the  custody  of  this  car  overnight.**  "  If  you  find  that  this 
car  was  overnight  in  the  custody  of  the  railroad  company, 
the  defendant  is  not  liable.*'  And  the  following  portion  of 
the  judge's  charge  which  is  complained  of  by  the  defendant, 
and  which  the  general  term  hela  to  embody  error,  we  think 
contains  an  accurate  statement  of  the  law,  applicable  to  this 
case  :  "  I  have  already  stated  to  you  that  the  negligence  upon 
the  part  of  the  railroad  company  in  not  having  a  watchman  up- 
on the  track,  if  you  please,  or  in  running  its  engine  at  a  high  rate 
of  speed,  or  anything  of  that  kind,  has  nothing  to  do  with  the 
question  of  absolving  these  defendants  from  their  liability. 
The  plaintiffs  were  not  bound  to  assume  that  these  defend- 
ants were  going  to  put  their  lumber  upon  the  track,  and 
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therefore  have  a  watchman  for  the  purpose  of  seeing  they 
kept  it  off.  The  law  does  not  require  a  railroad  company,  or 
anybody  else,  to  provide  a  guard  to  keep  trespassers  off 
their  property,  or  to  keep  persons  from  putting  obstructions 
upon  their  tracks.  If  persons  do  put  obstructions  upon  the 
tracks  of  a  railroad  company  they  are  responsible  for  it,  un- 
der all  circumstances.  But,  if  the  engineer  saw  this 
obstruction  in  time  to  have  stopped  that  train,  then  he 
was  bound  to  use  all  reasonable  efforts  for  the  purpose  of 
so  stopping  it.  If«,  however,  he  did  not  see  it,  and  ran  into 
it,  no  matter  whether  he  ought  to  have  seen  it  or  ought  not 
to  have  seen  it,  is  immaterial,  so  far  as  these  defendants  are 
concerned.  His  negligence  in  not  seeing  it  would  not 
absolve  them  from  the  liability  which  otherwise  would  have 
existed.  If  he  willfully  ran  into  the  danger,  of  course  there 
would  be  no  right  of  action  upon  the  part  of  the  plaintiffs 
here.**  In  this  portion  of  the  cnargethe  judge  evidently  did 
not  intend  to  say  that  the  defendant  was  guilty  of  a  trespass, 
or  of  willfully  placing  this  lumber  upon  the  track.  Assuming 
that  the  lumber  came  upon  the  plaintiff's  track  through  the 
negligence  of  the  defendant,  the  rules  of  law  stated  by  the 
trial  jud^e  are  precisely  applicable.  We  are  therefore  of 
opinion  that  the  order  of  the  general  term  should  be  reversed, 
and  the  judgment  entered  upon  the  verdict  affirmed,  with 
costs.     All  concur. 


Hale 
Bonner  et  al. 


(  Texas  Supreme  Court,  October  jo,  iSgr,) 

Carriers— Delay  in  Delivering  Corpse— Dantages  for  Mental  Suffering. — A 
widow  may  recover  damages  for  mental  suffering  caused  by  the  negligence 
of  a  railroad  company  in  failing  to  deliver  promptly  the  body  of  her  de- 
ceased husband,  wliich  it  had  undertaken  to  transport. 

Appeal  from  Gregg  District  Court. 

Todd  &  Rowell  and  L.  S.  Schluter,  for  appellant. 

Gould  &  Camp,  for  appellees. 

Gaines,  J. — The  appellant  brought  this  suit  in  the  court 
below  to  recover  of  the  appellees,  as  receivers  of  the  Inter- 
national  Great  Northern  Railroad  Company,  dam- 
ages for  a  failure  to  deliver  promptly  the  bodv  of     c*^"^***- 
her  deceased  husband  under  a  contract  with  her  for  its  car- 
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riage  from  San  Antonio  to  Jefferson.  She  alleged  in  her  pe- 
tition, in  substance,  that  her  husband  died  at  Boerne ;  that 
at  the  time  they  were  sojourning  at  that  place  on  account  of 
his  health,  but  that  their  home  was  in  Jefferson;  that  she 
caused  his  body  to  be  inclosed  in  a  metallic  casket,  and  con- 
veyed  to  San  Antonio,  where  she  immediately  entered  into 
contract  with  the  agent  of  defendants  for  its  carriage  to  Jef- 
ferson, by  paying  tor  and  procuring  a  first-class  passenger 
ticket  to  that  place,  known  and  marked  as  a  "  corpse*'  ticket; 
and  that  at  the  same  time  she  procured*  tickets  for  herself 
and  attendants  over  the  same  line  to  the  same  place.  It  was 
also  alleged  that  on  the  12th  day  of  the  same  month  the  body 
was  delivered  to  the  agents  of  the  defendants,  and  placed  on 
board  the  train ;  that  she  took  the  same  train,  and  arrived  at 
an  early  hour  the  next  morning  at  the  depot  at  Jefferson, 
where  her  relatives  and  many  friends  were  in  waiting  to  ac- 
company her  dead  husband  to  her  home ;  but  that,  to  her 
great  mortification  and  distress  of  mind,  she  then  ascertained 
that  the  casket  containing  the  body  had  not  arrived.  It  was 
further  averred  that,  as  she  subsequently  ascertained,  the 
body,  instead  of  having  been  sent  forward  by  the  train  upon 
which  she  was  carried,  as  should  have  been  done,  was,  through 
the  negligence  of  the  defendants'  agents  or  servants,  placed 
in  a  box-car,  and  left  upon  the  side  track  at  Palestine,  an  in- 
termediate station,  that  did  not  reach  Jefferson  until  the  14th 
day  of  the  month  ;  and  that  on  account  of  its  advanced  state 
of  deconrmosition,  resulting  from  the  delay,  **  it  was  with 
great  difficulty,  and  much  additional  pain  and  distress  of 
mind,  that  her  and  his  friends  could  decently  inter  the  said 
remains."  The  petition  claims  damages  for  mental  distress, 
and  prayed  also  for  a  recovery  of  exemplary  damages.  A 
demurrer  to  the  petition  was  sustained  by  the  court,  and, 
the  plaintiff  having  declined  to  amend,  her  suit  was  dis- 
missed. 

She  here  complains  of  the  ruling  of  the  court  upon  the  de- 
murrer and  asks  a  reversal  of  the  judgment.  We  are  unable 
to  distinguish  in  principle  this  case  from  those  in 
widow  «■■  which  recoveries  against  telegraph  companies  have 
MTM^fJ^iit"  ^^^'^  allowed  for  failure  to  deliver  with  prompt- 
ui  safferiBg.  x\^^s  messages  announcing  the  death  or  mortal  ill- 
ness of  near  relatives.  Such  cases  are  exceptional. 
As  a  rule,  mental  suffering  is  not  an  element  of  the  damages 
which  are  recoverable  for  breach  of  a  contract,  or,  in  an 
action  for  a  tort,  founded  upon  a  right  growing  out  of  a  con- 
tract.  Ordinarily,  the  object  of  sending  a  telegraphic  mes- 
sage announcing  the  death  or  sickness  of  a  relative  is  to  af- 
ford the  person  to  be  benefited  the  solace  that  may  result 
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from  being  present  during  the  last  illness  of  the  relative,  or 
attending  his  pbsequies,  as  the  case  may  be.  The  direct  re- 
sult of  the  failure  to  perform  the  duty  of  deliverino;  the  mes- 
saj^e  being  to  deprive  the  person  addressed  of  this  solace, 
and  to  cause  distress  of  mind,  it  is  not  unreasonable  that  he 
should  have  his  compensation  therefor.  It  is  upon  this  prin- 
ciple, in  my  own  opinion,  that  the  decisions  of  this  court  in 
the  telegraphic  cases  are  to  be  maintained.  The  same  prin- 
ciple applies  in  this  case.  But,  however  that  may  be,  we  see 
no  valid  reason  why;  if  a  recovery  can  be  had  for  mental  suf- 
fering resulting  from  the  failure  to  deliver  a  telegraph  mes- 
sage announcing  the  death,  like  damages  should  be  here 
denied,  in  the  case  of  Western  Union  Telegraph  Co.  v, 
Simpson,  73  Tex.  •422,  the  resulting  injury  was  somewhat 
similar  to  that  in  the  present  case.  But  it  is  insisted  that  the 
mental  suflfering  for  which  a  recovery  was  sustained  in  that 
case  was  the  immediate  result  of  the  delay  in  securing  the 
money  which  the  company  had  contracted  to  deliver.  Some 
disagreeable  mental  emotion  is  the  ordinary  result  of  the 
failure  to  pay  or  deliver  money  according  to  promise.  But 
the  measure  of  damages  for  the  breach  of  the  contract  is  the 
money  to  be  paid  or  delivered,  with  the  interest.  It  was  the 
fact  thaitrthe  plaintiff  was  detained  in  a  distant  state,  watch- 
ing over  the  body  of  her  deceased  husband,  which  sustained 
the  recovery  in  that  case.  The  judgment  is  reversed,  and 
the  cause  remanded. 


St.  Louis,  Iron  Mountain  &  Southern  R.  Co. 

V. 

Commercial  Union  Insurance  Co.  et  al. 

(/3P  United  States,  22j.) 

Carriert'-Agreement  to  Transport  Cotton— Delay— Destruction  by  Fire.— 
A  railroad  company  which  agrees  with  a  compress  company  to  transport 
to  the  compress  all  cotton  received  at  a  certain  place,  is  not  liable  to  the 
owners  or  insurers  of  such  cotton  for  the  destruction  by  fire  of  a  lot  of 
cotton  which  had  accumulated  during  the  delay  of  the  railroa(}  company 
to  furnish  transportation,  such  delay  not  being  the  direct  and  proximate 
cause  of  the  loss  by  fire. 

Same— Effect  of  Exchange  of  Bills  of  Lading  for  Receipts  of  Compress 
Company. — The  fact  that  a  railroad  company  issues  through  bills. of  lading 
m  exchange  for  the  receipts  of  a  compress  company  for  cotton  stored  in 
the  sheds  of  the  compress  company,  or  in  the  street.'  does  not  render  it  lia- 
ble for  a  nuisance  resulting  from  the  manner  in  which  the  cotton  is  kept 
by  the  compress  company;  neither  does  it,  by  so  issuing  bills  of  lading, 
take  possession  of  the  cotton,  nor  make  the  compress  company  its  agent  to 
hold  it. 
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Rights  of  Insurer  by  Way  of  Subrogation.— The  right  of  an  insurer,  upon 
paying  for  a  total  loss  of  the  goods  insured  by  him,  to  recover  over  against 
a  third  person  responsible  for  the  loss,  is  derived  by  way  of  subrogation 
from  the  assured,  and  can  be  enforced  in  his  right  only;  if  the  assured  has 
no  right  of  action,  none  passes  to  the  insurer. 

Foreign  Insurance  Company— Laws  Coverningt— In  Arkansas,  foreign  in- 
surance companies  are  governed  by  the  act  of  March  26,  1887,  which  re- 
quires them  to  file  with  the  State  Auditor  stipulations  for  the  service  of 
process  upon  them,  and  not  by  the  Act  of  April  4,  1887,  requiring  foreign 
corporations  to  file  such  stipulations  with  the  secretary  of  state. 

In  error  to*the  Circuit  Court  of  the  United  States  for  the 
eastern  district  of  Arkansas. 

This  was  an  action  at  law  brought  September  21,  1889, 
against  a  railroad  corporation  of  Arkansas,  by  three  insur- 
ance companies,  corporations  of  other  states  or  of  England, 
to  recover  the  sum  of  $13,000,  which  the  plaintiffs  had  in- 
sured on  340  bales  of  cotton  to  Samuel  O.  Smith  &  Co.,  the 
owners  thereof,  and  had  paid  to  them  upon  a  loss  of  the  cot- 
ton by  fire,  in  consequence  (as  the  complaint  alleged)  of  the 
defendant's  negligence.  A  plea  of  non-joinder  of  Samuel  O. 
Smith  &  Co.  was  filed  and  overruled,  and  the  defendant  an- 
swered to  the  merits.  The  evidence  introduced  to  the 
glaintifis  at  the  trial  tended  to  prove  the  following  facts  : 
lefore  September  20,  1887,  the  ciefendant (whose  railway  ex- 
tended from  Little  Rock  in  Arkansas,  across  the  Arkansas 
River,  to  Argenta  and  beyotid)  had  made  an  6ral  contract 
with  the  Union  Compress  Company  (which  was  engaged  in 
compressing  bales  of  cotton  for  transportation)  to  receive 
all  cotton  in  bales  that  might  be  brought  by  its  owners  to 
the  sheds  of  the  compress  company  at  the  foot  of  Main 
street,  in  Little  Rock,  and  to  transport  it  over  its  railroad 
across  the  Arkansas  River,  to  the  compress  of  that  company 
in  Argenta,  a  distance  of  a  mile  and  a  half,  for  two  dollars  a 
car-load.  Immediately  in  front  of  the  sheds  was  a  platform 
along  the  railway  track,  and  habitually  used  by  the  compress 
company  for  the  purpose  of  loading  cotton  on  the  cars. 
While  the  contract  was  in  force,  340  bales  of  uncompressed 
cotton  were  placed  by  Samuel  O.  Smith  &  Co.  at  the  sheds^ 
and  in  the  care  and  custody  of  the  compress  company,  which 
gave  them  a  receipt  stating  thet  the  cotton  was  **  received 
bv  the  Union  Compress  Company  for  compression ;  storage 
after  ten  days  will  be  charged  ;  not  responsible  for  any  loss 
by  fire ;  '*  and  afterwards,  by  reason  of  an  accumulation  of 
cotton  in  the  sheds,  owing  to  the  neglect  of  the  defendant 
railway  company,  though  often  requested  by  the  compress 
company,  to  furnish  transportation  according  to  the  con- 
tract between  them,  the  compress  company  piled  and  kept 
these  bales  and  much  more  other  cotton  in  the  street  adjoin- 
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ing.  The  defendant  railway  company,  as  a  matter  of  con-. 
venience  to  all  parties,  and  at  the  request  of  owners  of  cot- 
ton, often  gave  them  in  exchange  for  the  receipts  of  the 
compress  company,  and  before  the  cotton  was  put  on  the 
cars  by  the  latter,  through  bills  of  lading  to  its  ultimate  des- 
tination after  being  compressed  ;  and,  alter  so  issuing  such 
bills  of  lading,  gave  written  notice  to  the  compress  company, 
stating  the  fact  of  their  issue,  and  directing  the  compress 
company  to  ship  the  cotton  on  the  railway  by  a  certain  route 
and  to  a  certain  address;  and  the  compress  company,  on  re- 
ceiving such  notice,  insured  the  cotton  in  behalf  of  the  rail- 
way company,  and  put  the  cotton  on  the  cars,  compressing 
it  at  Argenta  for  the  convenience  of  further  transportation. 
The  railway  company  gave  such  bills  of  lading  for  most  of 
the  other  cotton ;  but  it  gave  no  bill  of  lading  for  the  340 
bales  in  question  ;  and  unless  through  its  dealings  with  the 
compress  company  as  aforesaid,  it  in  fact  exercised  no  cus- 
tody or  .control  of  the  sheds  and  the  street,  or  of  any  of  the 
cotton,  before  it  was  put  on  the  cars  by  the  compress  com- 
pany. The  plaintiffs,  on  October  17  and  19  and  November 
II,  1887,  by  their  agents  at  Little  Rock,  without  having  com- 
plied with  the  provisions  of  the  statute  of  Arkansas  of  April 
4,  1887,  chap.  135,  entitled  "An  act  to  prescribe  the  conditions 
upon  which  foreign  corporations  may  do  business  in  this 
state,"  severally  issued  policies  of  insurance  to  Smith  &  Co., 
amounting  in  all  to  $17,000,  on  the  340  bales  of  cotton,  de- 
scribing  it  as  in  the  sheds,  on  the  platform,  and  in  the  street. 
The  value  of  these  bales  was  $18,179.  On  November  14, 
1887,  ^he  cotton  piled  in  the  street,  including  the  340  bales, 
was  wholly  destroyed  by  fire  from  an  unknown  cause,  and 
the  plaintiffs  afterwards  paid  Smith  &  Co.  the  sums  insured. 
Tne  defendant  requested  the  court  to  give,  among  others, 
the  following  instructions  to  the  jury :  "(5)  If  at  the  time 
said  cotton  was  burned,  on  November  14,  1887,  at  the  foot  of 
Main  street,  it  was  in  the  custody,  possession  and  control  of 
the  Union  Compress  Company,  and  upon  premises  over 
which  the  defendant  railway  companj  had  no  control,  and 
if  it  owed  no  duty  as  a  common  carrier  in  relation  to  said 
cotton,  and  if,  while  in  such  custody  and  control,  the  cotton 
was  set  on  fire  1^  the  act  of  some  unknown  person,  with 
whom  the  defendant  had  no  connection,  and  of  whom  it  had 
no  knowledge,  then  the^defendant  railroad  company  cannot 
be  held  liable  in  this  action.*'  **(ii)  If  the  jury  find  from  the 
evidence  that  there  was  no  contract  or  arrangement  between 
the  railway  company  and  the  compress  companv  which  con- 
templated the  depositing  of  cotton  in  and  upon  Main  street, 
but  that  the  placing  of  cotton  there,  and  the  permitting  of  it 
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to  be  placed  there,  was  the  sole  act  of  the  compress  com- 
pany, and  the  owners  of  the  cotton,  and  that  the  railway 
company  had  no  control  over  the  premises  where  the  cotton 
was  stored,  then  the  defendant  is  not  liable  in  this  suit,  even 
though  the  depositing  of  cotton  in  and  upon  Main  street 
constituted  a  public  nuisance.  (12)  In  order  to  make  the  de- 
fendant liable  for  the  placing  of  cotton  in  and  upon  Main 
street,  the*jury  must  find  from  the  evidence  that  the  defend- 
ant was  a  party  to  the  arrangement  or  agreement  by  which 
the  cotton  was  deposited  in  and  upon  said  street ;  and  the 
mere  fact  that  an  arrangement  existed  by  which  the  defend- 
ant issued  bills  of  lading  for  cotton  deposited  in  the  com- 
press warehouses,  and  had  agreed  to  handle  the  same  from 
said  warehouses  to  Argenta,  this  fact  of  itself  will  not  make 
the  defendant  liable  for  an  injury  which  would  not  have  hap- 
pened except  for  the  placing  01  cotton  on  the  street  itself." 
"(14)  If  the  jury  find  that  the  plaintiffs,  at  the  time  of  the 
issue  of  the  policies  of  insurance  introduced  in  evidence  in 
this  cause,  had  not  and  have  never  up  to  this  date,  filed  in 
the  office  of  the  secretary  of  state  certificates  designating  an 
agent  upon  whom  service  of  summons  and  other  process  may 
be  made,  or  certificates  stating  the  principal  place  of  busi- 
ness of  each  plaintiff  in  this  state,  as  required  by  the  statute 
of  the  state,  it  cannot  maintain  this  action."  The  court  re- 
fused to  give  each  of^  these  instructions  ;  and  instructed  the 
jury  that,  by  the  agreement  between  the  defendant  and  the 
compress  company,  thp  defendant  made  the  cotton  sheds  of 
that  company  a  receiving  station  lor  cotton  to  be  sent  by 
any  one  from  Little  Rock  to  the  compress  of  that  company 
at  Argenta,  and  **  it  was  the  duty  of  said  defendant  to 
transport  the  cotton,  thus  received  at  said  cotton  sheds  for 
shipment,  promptly  to  Argenta ;  and  that  if  the  defendant 
failed  to  do  so,  and  by  reason  of  the  continued  reception  of 
cotton  at  said  sheds,  and  the  continued  giving  of  bills  of  lad- 
ing therefor  as  often  as  demanded  by  shippers  thereof  down 
to  the  day  of  the  fire,  cotton  was  suffered  to  accumulate  at 
said  sheds  and  on  Main  street  until  it  endangered  the  prop- 
erty  of  others  in  the  immediate  vicinity  and  that  mentioned 
in  the  complaint,  then  the  defendant  was  guilty  of  aiding  in 
the  creation  and  maintenance  of  a  public  nuisance,  and  is 
liable  for  the  loss  mentioned  in  the  complaint;"  and  that  if 
the  jury  found  that  "  the  defendant  was  guilty  of  aiding  in 
erecting,  maintaining,  or  continuing  said  nuisance  as  afore- 
said, and  the  cotton  mentioned  in  said  complaint  was  de- 
stroyed by  reason  thereof,"  and  was  at  the  time  of  the  loss 
insured  against  fire  b}''  the  plaintiffs,  and  the  plaintiffs  since 
that  time,  and  before  bringing  this  suit,  paid   the  amount  of 
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the  loss  to  the  assured,  the  jury  should  return  a  verdict  for 
the  plaintiffs  for  the  sums  so  paid,  with  interest.  The 
grounds  of  the  rulings  and  instructions  of  the  circuit  court 
appear  in  its  opinion  delivered  in  a  similar  action  brought 
against  the  same  railway  company  by  another  insurance 
company,  and  reported  as  Marine  Ins.  Co.  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.,  41  Fed.  Rep.,  463 ;  43  Am.  &  Eng.  R.^  Cas.,  79. 
The  defendant  duly  excepted  to' the  refusal  to  give  each  of 
the  instructions  requested,  and  to  so  much  of  the  instructions 
given  as  is  above  stated ;  and  after  verdict  and  judgnient  for 
the  plaintiffs,  sued  out  this  writ  of  error. 

John  F,  Dillon  for  plaintiff  in  error. 

E.  M.  Rosiy  E,  IV.  Kimball  and  G.  IV.  Rose  for  defendants  in 

error. 

» 

Gray,  J. — At  the  very  foundation  of  this  action  lies  the 
objection  of  the  defendant  that  the  plaintiffs  could  not  ac- 
quire or  enforce  any  rights  under  or  by  virtue  of 
the  contracts  of  insurance  made  by  them  within  i*wg«f6rm- 
the  state  of  Arkansas  because  they  had  not  com-  II|L'^mJ' 
plied  with  the  statute  of  Arkansas  of  April  4,  1887,  eompaiiies. 
chap.i35,entitled"Anactto  prescribe  the  conditions 
upon  which  foreign  corporations  may  do  business  in  this  state. " 
and  containing  the  following  provisions:  **Section  i.  Be- 
fore any  foreign  corporation  shall  begin  to  carry  on  business 
in  this  state,  it  shall,  by  its  certificate  under  the  hand  of  the 
president  and  seal  of  such  company,  filed  in  the  office  of  the 
secretary  of  state,  designate  an  agent,  who  shall  be  a  citizen 
of  this  state,  upon  whom  service,  summons  and  other  process 
may  be  made.  Such  certificate  shall  also  state  the  principal 
place  of  business  of  such  corporations  in  this  state.  Service  up- 
on such  agent  shall  besufficientto  give  jurisdiction  oversuch 
corporation  to  any  of  the  courts  of  this  state.  Sec.  2.  If  anj-" 
sucn  foreign  corporation  shall  fail  to  comply  with  the  provi- 
sions of  the  foregoing  section,  all  its  contracts  with  citizens 
of  this  state  shall  be  void  as  to  the  corporation,  and  no  court 
of  this  state  shall  enforce  the  same  in  favor  of  the  corpora- 
tion. "  But  a  comparison  of  that  statute  with  other  legisla- 
tion of  the  state  of  Arkansas  clearly  shows  that  it  was  not 
intended  to  include  foreign  insurance  companies.  That  stat- 
ute was  the  earliest  one  01  the  kind  in  iVrkansas,  concerning 
foreign  corporations  ffeherally.  But  a  counterpart  of  that 
statute,  (embodied  in  Mansf.  Dig.  chap.  83,)  concerning  for- 
eign insurance  companies,  had  for  years  been  in  force,  which, 
after  establishing  an  "  insurance  bureau  "  in  the  office  of  the 
auditor  of  state,  and  making  it  the  duty  of  the  auditor  to  see 
that  all  the  laws  of  the  state  respecting  insurance  companies 
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were  faithfully  executed ;  declaring  it  to  be  unlawful  for  any 
person,  company,  or  corporation  to  solicit  or  make  any  con- 
tract of  insurance  within  the  state  without  complying  with 
the  provisions  of  this  act ;  and  requiring  every  insurance 
compan}'  or  association,  domestic  or  foreign,  doing  business 
in  the  state  to  transmit  to  the  auditor,  annually,  or  oftener 
if  requested,  statements  of  its  condition,  business,  and  re- 
ceipts,— provided  as  follows:  **  Sec,  3831,  No  person  shall 
act  as  agent  or  solicitor  in  this  state  of  any  insurance  com- 
pany of  another  state  or  foreign  government,  in  any  manner 
whatever  relating  to  risks,  until  the  provisions  of  this  act 
have  been  complied  with  on  the  part  ot  the  company  or  asso- 
ciation, and  there  has  been  granted  to  said  company  orasso- 
ciation  by  the  auditor  a  certificate  of  authority,  showing 
that  the  company  or  association  is  authorized  to  transact  busi- 
ness in  this  state.  **  **  Sec.  3834.  No  insurance  company  not 
of  this  state,  nor  its  agents,  shall  do  business  in  this  state,  un- 
til it  has  filed  with  the  auditor  of  this  state,  a  written  stipula- 
tion, duly  authenticated  by  the  company,  agreeing  that  any 
legal  process  affecting  the  company,  served  on  the  auditor 
or  the  party  designated  by  him,  or  the  agent  specified  by 
said  company  to  receive  service  of  process  for  the  company, 
shall  have  the  same  effect  as  if  served  personally  on  the  com- 
pany within  this  state."  This  statute  also  provided,  by  §§  3832, 
3833,  that  such  companies  should  report  to  the  auditor  an- 
nually the  amount  ol  premiums  received  within  the  state,  and 
certify  to  the  auditor  the  names  of  "the  agents  appointed  by 
them  to  solicit  risks,  issue  policies,  or  receive  applications  in 
this  state,  "  and  that  no  such  agent  should  transact  business 
until  he  had  procured  a  certificate  from  the  auditor ;  and,  by 
§  3835,  that  any  foreign  insurance  company,  or  any  person 
or  corporation  transacting  business  for  it,  without  being  auth- 
orized under  this  act,  should  be  fined  $500  a  month,  and  be 
prohibited  from  doing  business  in  the  state  until  the  fines 
were  paid.  On  March  26,  1887,  only  nine  days  before  the 
passage  of  the  statute  concerning  foreign  corporations,  on 
which  the  defendant  relies,  the  same  legislature  passed  an 
act  "  for  the  better  regulation  of  the  business  of  insurance  in 
this  state, '*  (St.  1887,  chap.  84,)  containing  the  following  pro- 
visions: "Sec.  3.  Before  any  corporation  or  company  organ- 
ized under  the  laws  of  any  other  state  shall  be  permitted  to 
do  business  in  this  state,  they  shall,  in  addition  to  filing  the 
bond  required  in  section  one  of  this  act,  be  required  to  file 
with  the  auditor  of  state  a  statement  of  the  commissioner  of 
insurance  of  the  state  under  whose  laws  the}'  are  organized, 
as  to  their  condition,  responsibility,  '*  etc, ;  "  and,  if  there  be 
no  such  commissioner,  the  auditor  may  require  said  company 
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to  exhibit  to  hirn  a  statement  of  their  financial  condition,  re- 
sponsibility, "  etc, ;  **  and,  if  it  appears  that  said  company  is  a 
responsible  company,  said  auditor  shall  issue  a  certificate  for 
them,  as  hereinafter  provided.  Sec.  4.  When  any  insurance 
company  shall  have  complied  with  all  the  provisions  of  this 
act,  it  shall  be  the  duty  of  the  auditor  of  state  to  issue  to 
said  company  a  certificate  to  that  effect,  which  shall  entitle 
ihem  to  do  business  in  this  state  ;  and  if  any  person  shall  at- 
tempt to  solicit  or  transact  any  business  for  and  in  the  name 
of  any  such  company,  which  company  has  not  complied  in 
all  repects  with  the  requirements  ot  this  act,  he  shall  be 
guilty  of  a  misdemeanor,"  and  be  fined  not  exceeding  $500. 

It  thus  appears  that  the  state  of  Arkansas  had  established 
and  maintained  a  distinct  system  with  regard  to  foreign  in- 
surance companies,  under  the  superintendence  of  the  state 
auditor,  by  which  every  such  company  was  required  to  file 
with  the  auditor  a  stipulation  for  the  service  of  process  upon 
it,  as  well  as  to  make  full  returns  of  its  condition  and  busi- 
ness to  that  officer,  to  report  to  him  the  names  of  all  its  agents 
within  the  state,  and  to  receive  from  him  certificates  of  auth- 
ority for  itself  and  for  each  ot  its  agents  ;  evidently  contem- 
plating that  a  foreign  insurance  company  woula  have  no 
principal  place  of  business  within  the  state,  but  would  trans- 
act its  business  in  the  usual  manner  through  agents  at  differ- 
ent places.  Such  being  the  settled  policy  of  the  state  with 
reeard  to  foreign  insurance  companies,  they  cannot  reason- 
ably be  held  to  be  governed  by  the  act  concerning  foreign 
corporations  generally,  which  required  a  certificate  to  be 
filed  with  the  secretary  of  state,  designating  an  agent  upon 
whom  service  might  be  made,  and  stating  the  principal  place 
of  business  of  the  corporation  within  the  state.  To  construe 
that  act  as  including  foreign  insurance  companies  would  re- 
quire the  drawing  of  one  of  two  equally  improbable  infer- 
ences,— either  that  the  only  stipulations  of  such  companies 
for  service  of  process  upon  them  should  be  filed  in  a  differ- 
ent public  office  from  that  in  which  all  other  returns  and 
documents  relating  to  such  corporations  are  preserved,  or 
else  that  their  stipulations  for  such  service  must  be  filed  both 
with  the  auditor  and  with  the  secretar}'  of  state.  For  these 
reasons  we  are  satisfied  that  the  omission  of  the  plaintiffs  to 
file  in  the  office  of  the  secretarj'  of  state  the  certificates  re- 
quired by  the  statute  of  Arkansas  of  April  4,  1887,  chap.  135, 
was  no  bar  to  this  action,  and  that  the  fourteenth  instruction 
requested  was  rightly  refused. 

It  is  not  contended  that  the  plaintiff's  contracts  were  void 
for  want  of  compliance  with  the  provisions  of  the  statutes  of 
Arkansas  concerning  foreign  insurance  companies,  and  it  does 
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• 

not  even  appear  whether  they    had   or   had   not   comph'ed 

with  them.  The  validity  of  the  contracts  of  insur- 
■iimbrsiib-  ance  being  established,  there  can  be  no  doubt  of 
rogatiom.        the  nature  and  extent  of  the  rights  acquired  by  the 

plaintf  fis  under  those  contracts.  In  fire  insurance  as 
in  marine  msurance,  the  insurer,  upon  paying  to  the  assured 
the  amount  of  a  loss  of  the  property  insured,  is  doubtless 
subrogated  in  a  corresponding  amount  to  the  assured's  right 
of  action  against  any  other  person  responsible  for  the  loss. 
But  the  right  of  the  insurer  against  such  other  person  does 
not  rest  upon  any  relation  of  contract  or  of  privity  between 
them.  It  arises  out  of  the  nature  of  the  contract  of  insur- 
ance as  a  contract  of  indemnity,  and  is  derived  from  the  as- 
sured alone,  and  can  be  enforced  in  his  right  only.  By  the 
strict  rules  of  the  common  law,  it  must  be  asserted  in  the 
name  of  the  assured;  in  a  court  of  equity  or  of  admiralty,  or 
under  some  state  codes,  it  may  be  asserted  by  the  insurer  in 
his  own  name;  but  in  any  form  of  remedy  the  insurer  can 
take  nothing  by  subrogation,  but  the  rights  of  the  assured  ; 
and  if  the  assured  has  no  right  of  action,  none  passes  to  the 
insurer.  Hall  v.  Nashville  &  C.  R.  Co.,  13  Wall,  U.  S.  367, 
370,  372  ;Mobile  &  M.  R.  v.  Jurey.  1 1 1  U.  S.  584,  593,  16  Am. 
&  Eng.  R.  Cas.  132, ;  Phoenix  Ins.  Co.  v.  Erie  &  W.  Transp. 
Co.,  117  U.  S.  312,  321,  II  Am.  &  Eng.  Corp.  Cas.  597;  Liver- 
pool &  G.  W.  Steam  Co.  v,  Phenix  Ins.  Co.,  129  U.  S.  397, 
462,  37  Am.  &  Eng.  R.  Cas.  681  ;  Connecticut  Fire  Ins.  Co.  v. 
Erie  R.  Co.,  73  N.  Y.  399;  Piatt  v.  Richmond.  Y,  R.  &  C.  R. 
Co.,  108  N.  Y.  358,  32  Am.  &  Eng.  R.  Cas.  517. 

The  principal  question  in  the  case  therefore,  is,  whether 
Samuel  O.  Smith  &  Co.,  the  owners  of  the  340  bales  of  cot- 
ton, had  any  right  of  action  against  the  defendant   railway 

company  for  the  loss  of  this  cotton  by  fire.  As 
preMatHi.       sufficiently  appears  bv  the  bill  of   exceptions  in 

this  case,  and  more  fufly  by  an  opinion  aelivered 
by  the  court  below  in  the  similar  case  of  Marine  Ins.  Co.  v, 
St.  Louis,  I.  M.  &  S.  R.  Co.,  41  Fed.  Rep.  643,  651,  652;  43 
Am.  &  Eng.  R.  Cas.  79,  the  rulings  aijd  instructions  under 
which  the  plaintiffs  obtained  a  verdict  proceeded  upon  the 
theory  that,  if  the  cotton  had  been  suffered  to  accumulate  in 
the  sheds  and  in  the  street  until,  by  reason  of  the  danger  of  its 
taking  fire,  it  endangered  the  property  of  the  plaintiffs  and 
others  in  the  immediate  vicinity,  it  was  a  public  nuisance, 
and  the  defendant,  as  matter  of  law,  was  guilty  of  aiding  in 
creating  and  maintaining  that  nuisance,  and  responsible  for 
its  consequences,  upon  three  grounds:  (i)  That  the  defend- 
ant had  not  removed  the  cotton  as  soon  as  delivered  by  the 
owners  to  the  compress  company,  as  it  was  authorized  and 
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required  to  do  by  its  contract  with  that  company  ;  (2)  that 
the  defendant  must  be  conclusively  presumed  to  have  been 
in  possession  of  so  much  of  the  cotton  as  it  had  issued  bills 
of  lading  for;  (3)  that  the  defendant  had  made  the  cotton 
sheds  a  receiving  station  for  its  railroad,  and  the  compress 
company  its  agent  to  receive  and  hold  the  cotton. 

The  leading  facts  which  the  evidence  introduced  by  the 
plaintiffs  at  the  trial  tended  to  prove  were  as  follows  :  The 
defendant  railway  company  had  made  an  oral 
agreement  with  the  compress  company  to  receive  f***/^^j 
and  transport  all  cotton  in  bales  brought  by  its 
owners  to  the  sheds  of  the  compress  company,  and  broke 
this  agreement  by  neglecting  to  furnish  transportation.  For 
most  of  the  cotton  delivered  by  its  owners  to  the  compress 
company,  the  railway  had  issued  bills  of  lading,  but  it  had 
issued  none  for  the  340  bales  of  Smith  &  Co.  By  reason  of 
this  neglect  of  the  railway  company  to  furnish  transporta- 
tion, and  the  consequent  accumulation  of  cotton  in  the  sheds 
of  the  compress  company,  a  large  mass  of  cotton  delivered  by 
its  owners  to  the  compress  company,  including  the  340  bales, 
was  piled  5nd  kept  by  that  company  in  a  public  street  adjoin- 
ing Its  sheds,  ana,  while  there,  was  destroyed  by  fire  from  an 
unknown  cause.  So  far  as  concerned  the  340  bales,  the  only 
contract  of  the  railway  company  was  with  the  compress 
company,  and  was  to  receive  and  transport  the  cotton. 

The  neglect  of  the  railway  company  to  furnish   sufficient 
transportation  may  have  been  a  breach  of  that  contract,  for 
which  the  compress  company  might  maintain  an 
action ;  but  it  created  no  liability,  in  contract  or  |5*'j,**'f*"* 
in  tort,  to  the  owners  or  insurers  of  the  cotton,  deUjin 
Or  to  any  other  person.     This   cotton,  certainly,  f«niishiiig 
was  in  the  exclusive  possession  and  control  of  the  t«"P<>rt»- 
compress   company.     The  railwaj-  company   had     ^^' 
not  assumed   the   liability   of  a   common  carrier,   or   even 
of    a    warehouseman,   with   regard    to    it;    had    given    no 
bills   of   lading   for    it,    had   no   custody   or   control   of  it, 
and   no   possession  of  it,  actual  or  constructive ;    and    had 
no  hand  in  placing  or  keeping  it  where  it  was.    The  delay  of 
the  defendant  railway  company  to  furnish  transportation  ac- 
cording tb  its  contract  with  the  compress  company  was  in 
no  legal  sense  a  cause  of  the  destruction  of  the  cotton.     It 
was  simply  one  of  a  series   of  antecedent  events   without 
which  the  loss  could  not  have  happened,  for  if  the  cotton  had 
not  been  there,  it  would  not  have  been  burned.     The  cause 
of   the  loss  was  the  fire,  kindled  by  some  unknown  means, 
and  in  no  way  arising  from  or  connected  with  the  neglect  of 
the  defendant  to  furnish  transportation.    Upon  principle  and 
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authority,  that  neglect  was  not  the  direct  and  proximate 
cause  of  the  loss  by  fire,  and  did  not  make  the  defendant  re- 
sponsible for  that  loss  to  the  owners  of  the  cotton  or  to  their 
insurers.  Memphis  &  C.  R.  Co.  v.  Reeves.  10  Wall.  (U.  S.K 
17$;  Morrison  v,  Davis,  20  Pa.  St.  171  ;  Denny  v.  New  York 
Cent.  R.  Co.,  13  Gray  (Mass.)  481 ;  Hoadley  v.  Northern 
Transportation  Co.,  115  Mass.,  304;  Dubuque  Wood  &  C. 
Asso.  V,  Dubuque,  30  Iowa,  176;  Daniels  7'.  Ballentine,  23 
Ohio  St.  532. 

The  next  question  is  how  far  the  railway  company's  habil- 
ity  in  this  action  is  affected  by  the  fact  that  it  had  issued  bills 
of  lading  for  other  cotton  forming  part  of  the  same  ^^^^  ©f  mii- 
mass  accumulated  in  the  street.  The  course  of  ro«d€o»pftBy 
business  was  this:  The  compress  company  re-  ittiingbiiit 
ceived  the  cotton  from  its  owners,  gave  them  •'*•*!■»• 
warehouse  receipts  for  it,  and  placed  and  kept  it,  as  it  saw 
tit,  in  its  sheds  or  in  the  adjoining  street.  The  railway  com- 
pany, whenever  the  owners  requested,  gave  them  bills  of 
lading  in  exchange  for  the  receipts  of  the  compress  company. 
After  doing  this  the  railway  company  gave  notice  to  the 
compress  company,  and  directed  that  company  to  put  the 
cotton  on  the  cars,  addressed  accordingly  ;  and  the  compress 
company  then  insured  the  cotton  in  behalf  of  the  railway 
company,  and  put  the  cotton  on  the  cars.  There  is  nothing 
else  in  the  case  which  has  any  tendency  to  show  that  the 
railway  company  had  or  exercised  any  control  or  custody  of 
the  cotton,  or  ol  the  place  where  it  was  kept  by  the  compress 
company,  before  it  was  put  upon  the  cars  by  that  company. 
The  railway  company  evidently  neither  considered  itself,  nor 
was  considered  by  the  compress  company,  as  having  assumed 
any  responsibility  for  the  care  or  custody  of  the  cotton,  until 
it  had  been  insured  in  its  behalf  and  loaded  upon  its  cars. 
The  evidence  warranted,  if  it  did  not  require,  the  inference 
that  the  bills  ot  lading  were  issued  merely  for  the  conven- 
ience  of  all  parties,  and  with  no  intention  of  making  any 
change  in  the  actual  or  the  legal  custody  of  the  cotton  until 
it  was  so  loaded.  California  Ins.  Co.  v.  Union  Compress 
Co.,  133  U.  S.,  387,  415.  Upon  the. facts  of  this  case,  it  may 
well  be  doubted  whether  liabilit}'  of  the  railway  company  as 
a  common  carrier  began  before  the  cotton  had  been  received 
upon  its  cars,  and  had  thereby  come  into  its  actual  and  ex- 
clusive possession  and  control.  St.  Louis,  I.  M.  &  S.  R.  Co. 
V.  Knight,  122  U.S.,  79,  93,  95,  30  Am.  &  Eng.  R.  Cas.,  88. 
But,  however  that  mav  be,  the  court  below  clearly  went  too 
far  in  instructing  the  Jury  that  the  railway  company,  merely 
by  giving  bills  of  lading  for  the  cotton,  became  responsible 
for  a  nuisance  resulting  from   the   manner  and  the  place  in 
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which  the  cotton  was  kept  by  the  compress  company.  It 
was  suggested  that,  because  by  the  statute  of  Arkans:^  of 
March  15,  1887,  chap.  6o,all  warehousemen  and  carriers  were 

f)rohibited,  under  a  penalty,  from  issuing  receipts  or  bills  of 
ading,  except  for  goods  w^hich  had  been  actually  received 
into  their  possession,  the  railway  company  must  6e  conclus- 
ively presumed  to  have  been  in  possession  of  the  cotton  for 
which  it  had  issued  bills  of  lading.  But  it  might  be  argued, 
with  equal  force,  that  this  statute  prevented  the  bills  of  lad- 
ing from  binding  the  railway  company  before  the  cotton  was 
actually  received  into  its  possession.  If  the  statute  has  any 
bearing,  it  is  only  upon  the  question  of  fact  whether  the  rail- 
way company  had  or  had  not  any  share  in  the  custody  and 
control  ot  the  cotton,  for  which  bills  of  lading  had  been  is- 
sued, before  it  was  put  upon  the  cars. 

As  to  the  hypothesis  that  the  sheds  of  the  compress  com- 
pany and  the  adjoining  street  had  been  made  by  the  railway 
company  one  of  its  receiving  stations,  and  that  the  compress 
company  was  the  agent  of  the  railway  company,  either  in 
receiving  or  in  holding  the  cotton,  it  is  enough  to  say  that,  if 
the  facts  have  any  tendency  to  support  that  hypothesis, 
they  fall  far  short  of  conclusively  establishing  it  as  matter  of 
law. 

The  circuit  court,  therefore,  erred  in  refusing  to  give  the 
fifth,  eleventh  and  twelfth  instructions  requested,  as  well  as 
in  the  instructions  which  were  given  to  the  jury.  As  for 
this  reason  the  verdict  must  be  set  aside  and  a  new  trial  or- 
dered, at  which  an  amendment  in  respect  to  parties  may  be 
allowed  in  the  discretion  of  the  court  below,  we  express  no 
opinion  upon  the  question  of  pleading  under  the  Code  of 
Arkansas  (which  is  not  free  from  doubt),  whether  this  action 
was  rightly  brought  in  the  name  of  the  insurance  companies 
alone,  or  whether  the  assured  should  have  been  made  a 
party,  either  as  a  plaintiff  or  as'  a  defendant.  See  Mansf. 
t^^S-  §§  4935*  4934  ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Camden 
Bank,  47  Ark.,  541,  548.^  Judgment  reversed  and  case  re- 
manded, with  directions  to  set  aside  the  verdict  and  to  order 
a  new  trial. 

Brown,  J.,  not  having  been  a  member  of  the  court  when 
this  case  was  argued,  took  no  part  in  its  decision. 

Subrogation  of  Insurance  Company  to  Rights  of  Insured  against  Carrier. — 
The  law  upon  this  subject  is  fully  stated  and  the  cases  exhaustively  cited 
in  the  note  to  the  case  Fayerweather  v.  Phenix  Insurance  Co.  (N.  Y.).  42 
Am.  &  En^.  R.  Cas.  340.     See,  also,  note  45  Id.  390. 

Liability  of  Compress  Company  to  Carrier  for  Failure  to  Obtain  Insurance 
on  Cotton.— Under  a  contract  whereby  a  compress  company  agrees  to 
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compress  all  cotton  delivered  to  it  by  a  certain  carrier  and  insure  the 
same  for  the  latter's  benefit,  and  the  carrier  makes  the  compress  com- 
pany its  agent  to  receive  the  same  directly  from  the  owners,  the  compress 
company,  while  in  possession,  is  individually  liable  to  the  carrier  for  any 
damage  thereto,  to  the  extent  that  it  has  failed  to  obtain  insurance. 
Deming  v.  Merchants'  Cotton  Press  &  Storage  Co.  (Tenn.,  June  $,  1891), 
17  S.  W.  Rep.  89. 

Stipulation  that  Carrier  Shall  Have  Benefit  of  Insurance. — A  carrier  may 
provide  in  his  contract  of  shipment  that  he  shall  have  the  benefit  of  any 
insurance  effected  upon  the  goods  to  be  transported,  and  if  the  owner  has 
received  from  the  insurance  company  the  amount  of  the  loss,  he  may  be 
precluded  by  such  stipulation  from  recovering  against  the  carrier.  Gulf 
C.  &  S.  F.  R.  Co.  V.  Zimmerman  (Tex.,  Oct.  12.  1891),   17  S.  W.  Rep.  239. 

Same — Rule  where  there  is  no  Indemnity  against  Negligence  of  Carrier. — 
Although  a  bill  of  lading  issued  by  a  railroad  company  stipulates  that  the 
company  shall  have  full  benefit  01  any  insurance  that  may  be  effected  on 
the  goods,  the  company  is  liable  for  a  loss  resulting  from  its  negligence, 
where  the  insurance  policy  stipulated  that  it  was  not  to  cover  a  common 
law  liability  of  the  carrier,  but  that  if  the  goods  were  lost  while  in  the 
care  of  any  carrier,  the  insurer  should  **  advance  *'  to  the  assured  an 
amount  equivalent  to  the  insured  value  of  the  goods  so  lost,  and,  if  the 
carrier  proved  liable,  the  assured  should  return  to  the  insurer  the  amount 
received  from  the  carrier.  Gulf,  C.  &.  S.  F.  R.  Co.  v.  Zimmerman  (Tex.. 
Oct.  12,  1 891),  17  S.  W.  Rep.  239. 

Liability  of  Carrier  of  Cotton  Delivered  to  Compress  Company — Usage. — 
Where,  in  accordance  with  usage,  a  compress  company's  receipt  is  deliv- 
ered by  the  owner  of  cotton  to  the  carrier,  and  a  bill  of  lading  issued  by 
the  latter,  the  liability  of  the  carrier  to  the  owner  begins,  although  the 
cotton  is  not  yet  actually  delivered  to  the  carrier.  Deming  v.  Merchants' 
Cotton  Press  &  Storage  Co.  (Tenn..  June  5,  1891),  17  S.  W.  Rep.  89. 

Liability  of  Carrier  for  Cotton  while  in  Compress— Effect  of  Stipulation. — 
A  stipulation  in  a  bill  of  ladmg  that  a  railroad  company  shall  not  be  liable 
for  any  cotton  while  in  any  compress,  exempts  such  carrier  from  liability 
for  loss  occurring  therein,  although  the  compress  company  is  the  carrier's 
aeent  to  receive  the  cotton  ;  but,  under  such  circumstances,  a  stipulation 
of  exemption  from  liability  for  loss  while  in  any  "depot"  or  "station" 
does  not  cover  loss  occurring  in  said  compress.  Deming  v.  Merchants' 
Cotton  Press  &  Storage  Co.  (Tenn.,  June  5,  1891),  17  S.  \Vr  Rep.  91. 

Termination  of  Carrier's  Liability — Failure  of  Consignee  to  Remove  Coods 
— Liability  of  Company  as  Warehouseman. — In  Anniston  &  Atlantic  R.  Co. 
r.  Led  better,  92  Ala.  326,  it  was  held  that  if  the  consignee  of  goods  fails 
to  remove  them  withm  a  reasonable  time  after  notice  of  their  arrival,  the 
liability  of  the  railroad  company  as  a  common  carrier  ceases,  and  it  be- 
comes liable  thenceforward  only  as  a  warehouseman  ;  and  in  this  case  the 
failure  to  remove  them  for  one  week  after  notice  is  held  to  arise  a 
presumption  of  such  change  of  liability. 

Parol  Contract  for  Shipment  of  Freight— Abandonment  of  Written  Con- 
tract.— ^In  an  action  against  a  railroad  company  for  the  breach  of  a  con- 
tract for  the  shipment  of  cattle,  evidence  of  conversation  between  the 
plaintiffs  and  the  agent  of  the  defendant  is  admissible  to  prove  that  a  writ- 
ten contract  for  transportation  was  abandoned,  and  that  the  cattle  were 
shipped  under  a  parol  contract  subsequently  made.  Toledo,  St.  Louis  & 
K.  C.  R,  Co.  V,  Levy,  127  Ind,  168. 
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Carriers  of  Live  Stoeic — Stocic  Yard  Facilities — Extra  Compensation  for 
Yardage. — A  railroad  company  holding  itself  out  as  a  carrier  of  live  stock 
is  obliged  to  provide  suitable  facilities  for  receiving  and  discharging  such 
stock.  In  certain  cases  this  duty  cannot  be  performed  except  by  provid- 
ing enclosed  yards  in  which  the  stock  may  be  received  or  discharged  ;  and 
the  carrier  cannot,  in  addition  to  the  customary  and  legitimate  charges 
for  transportation,  make  a  special  charge  for  merely  receiving  or  deliver- 
ing stock  in  and  through  such  yards. 

Same — Duty  to  Furnish  Appliances  at  Particular  Place. — In  respect  to 
the  mere  loading  and  unloading  of  live  stockat  a  particular  city,  the  carrier 
is  required  to  furnish  such  suitable  and  convenient  appliances  as  are  rea- 
sonably sufficient  for  the  business  at  that  place. 

On  the  28th  of  January,  1886,  George  T.  Bliss  and  Isaac 
E.  Gates  instituted  in  the  court  below  a  suit  in  equity  against 
the  Kentucky  Central  Railroad  Company,  a  corporation  of 
Kentucky,  for  the  foreclosure  of  a  mortgage  or  deed  of  trust 
iven  to  secure  the  payment  of  bonds  oithat  company  for  a 
arge  amount;  in  which  suit  a  receiver  was  appointed,  who 
took  possession  of  the  railroad,  with  authority  to  operate  it 
until  the  further  order  of  the  court. 

The  present  proceeding  was  begun  on  the  28th  of  June, 
1886,  by  a  petition  filed  in  the  foreclosure  suit  by  Charles  W. 
Keith  who  was  engaged  in  buying  and  selling  on  commis- 
sion, as  well  as  on  his  own  account,  live  stock  brought  to 
and  shipped  from  the  city  of  Covington,  Ky.,  over  the  Ken- 
tucky Central  Railroad.  The  petition  proceeded  upon  the 
ground  that  unjust  and  illegal  discrimination  had  been  and 
was  being  made  against  Keith  by  the  receiver,  acting  under 
and  pursuant  to  a  written  agreement  made  November  19, 
1881,  between  the  railroad  company  ♦and  the  Covington 
Stockyards  Company,  a  corporation  created  under  the  gen- 
eral laws  of  Kentucky ;  the  yards  of  the  latter  company  lo- 
cated in  Covington,  and  connected  with  the  railroad  "tracks 
in  that  city,  being  the  only  depot  of  the  railway  company 
that  was  provided  with  the  necessary  platforms  and  chutes 
lor  receiving  or  discharging  live  stock  on  and  from  its  trains 
at  that  city.  The  petition  alleged  that  Keith  was  the  pro- 
prietor of  certain  live  stock  lots  and  yards  in  that  city  immedi- 
ately  west  of  those  belonging  to  the  Covington  Stockyards 
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Company,  and  separated  from  them  by  only  one  street  60 
feet  in  width  ;  that  he  was  provided  with  all  the  necessary 
means  of  receiving,  feeding  and  caring  for  such  stock  as  he 
purchased,  or  as  might  be  consigned  to  him  by  others  for 
sale ;  and  that  his  lots  and  yards 'were  used  for  that  purpose 
subsequently  to  March  i,  1886,  and  until,  by  the  direction  of 
the  receiver,  the  platforms  connecting  them  with  the  railroad 
were  torn  up  and  rendered  unfit  for  use.  The  prayer  of  the 
petitioner  was  for  a  rule  against  the  receiver  to  show  cause 
why  he  should  not  deliver  to  him  at  some  convenient  and 
suitable  place  outside  of  the  lots  or  yards  of  the  said  Covin*;, 
ton  Stockyards  Company,  free  from  other  than  the  custom- 
ary freight  charges  for  transportation,  all  stock  owned  by 
or  consigned  to  him  and  brought  over  said  road  to  Coving- 
ton. 

The  receiver  filed  a  response  to  the  rule,  and  an  order  was 
entered  giving  leave  to  the  Covington  Stockyards  Company 
to  file  an  intervening  petition  against  the  railroad  company 
and  Keith,  and  requiring  the  Tatter  parties  to  litigate  be- 
tween themselves  the  question  of  the  validity  of  the  above 
agreement  of  1881.  The  stockyards  company  filed  such  a 
petition,  claiming  all  the  rights  granted  by  the  agreement 
referred  to,  and  alleging  that  it  had  expended  $60,000  in  con- 
structing depots,  platforms  and  chutes,  as  required  by  that 
agreement. 

Referring  to  that  agreement,  it  appears  that  the  stock- 
yards company  stipulated  that  its  yards  on  the  line  of  the 
railroad  in  Covington  should  be  maintained  in  good  order, 
properly  equipped  with  suitable  fencing,  feeding-pens  and 
other  customary  conveniences  for  handling  and  caring  for  live 
stock,  and  to  that  end  it  would  keep  at  hand  a  sufficient 
number  of  skilled  worlcmen  to  perform  the  operations  re- 
quired of  it,  and  generallv  to  do  such  labor  as  is  usually  pro- 
vided for  in  stockyards  o!  the  best  class,  namelv,  to  load  and 
unload  and  care  for  "  in  the  best  manner  all  live  stock  de- 
livered to  them  by  the  party  of  the  first  part  [the  railroad 
company]  at  their  own  risk  of  damage  wnile  so  doing,  and 
in  no  event  to  charge  more  than  sixty  cents  per  car  of  full 
loads  for  loading,  and  sixty  cents  per  car  for  unloading,  and 
no  ch^irges  to  be  made  for4iandling  less  than  full  loads,  as 
per  way-bills."  The  stockyards  company  also  agreed  to  be- 
come liable  for  those  charges,  and  to  collect  and  pay  over 
to  the  railroad  company,  as  demanded  from  time,  such 
money  as  came  into  its  hands;  the  charges  for  feeding  and 
caring  for  live  stock  not  to  be  more  than  was  charged 
for  similar  services  and  supplies  at  other  stockyards  of  the 
country.     The  railroad   company,  upon  its  part,  agreed  Lo 
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pay  the  stockyards  company  the  above  sums  for  loading  and 
unloading,  and  otherwise  acting  as  its  a^ent  in  the  collection 
of  freights  and  charges  upon  such  business  as  was  turned 
over  to  it  by  the  railroad  compan}- ;  that  it  would  require  all 
cars  loaded  at  yards  for  shipment  south  or  east  to  be  care- 
fully bedded,  which  the  stocKyards  company  was  to  do  at 
the  rates  usually  charged  in  other  yards;  that  it  would  make 
the  yards  of  the  stockyards  company  its  "  depot  for  delivery 
of  all  its  live  stock  "  during  the  term  of  the  contract,  and 
not  build,  *'  nor  allow  to  be  built,  on  its  right  of  way,  any 
other  depot  or  yards  for  the  reception  of  live  stock."  The 
delivery  of  stock  in  cars  on  switches  or  sidings  provided  for 
the  purpose  was  to  be  considered  a  delivery  of  the  stock  to 
the  stockyards  company,  which,  from  that  time,  was  to  be 
responsible  for  the  stoclc  to  the  railroad  company.  To  pro- 
tect the  business  of  the  stockyards  company  from  damage  in 
case  the  railroad  extended  its  track  over  the  Ohio  river,  the 
railroad  company  agreed  that  during  the  term  of  the  con- 
tract the  rate  of  freight  from  all  points  on  its  road  and  con- 
nections should  "  not  be  less  than  five  dollars  per  car  more 
to  the  Union  yards  of  Cincinnati  than  the  rate  to  Covington 
yards  from  the  samj  points;"  that  its  business  arrangements 
with  any  other  railroad  or  transportation  line  should  be  sub- 
ject to  this  agreement ;  and  that  the  yards  of  the  stockyards 
company  "shall  be  the  depot  for  all  live  stock  received  from 
its  connections  for  Cincinnati  or  eastern  markets."  The 
agreement,  by  its  terms,  was  to  remain  in  force  for  fifteen 
years. 

In  the  progress  of  the  cause,  E.  W.  Wilson,  by  consent  of 

Sarties,   was  made  a  co-petitioner  and  co-respondent  with 
:eith. 

By  the  final  decree  it  was  found,  ordered,  and  decreed  as 
follows :  "  It  is  the  duty  and  legal  obligation  of  the  Ken- 
tucky Central  Railroad  Company,  as  a  common  carrier  of 
live  stock,  to  provide  suitable  and  convenient  means  and 
facilities  for  receiving  on  board  its  cars  all  live-stock  offered 
for  shipment  over  its  road  and  its  connections  from  the  city 
of  Covington,  and  for  the  discharge  from  its  cars  of  all  live- 
stock brought  over  its  road  to  the  said  city  of  Covington, 
free  of  any  change  other  than  the  customary  transportation 
charges  to  consignors  or  consignees :  and  that  the  said  peti- 
tioners, Keith  and  Wilson,  live  stock  dealers  and  brokers, 
doing  business  at  the  city  of  Covington,  and  proprietors  of 
the  Banner  Stockyards  at  that  place,  are  entitled  to  so  ship 
and  receive  over  said  road  such  live  stock  without  being 
subject  to  any  such  additional  charges  imposed  by  said  re- 
ceiver, said  railroad  company  orotlier  person  or  corporation. 
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The  court  further  finds  and  decrees  that  the  alleged  contract 
entered  into  by  and  between  the  said  railroad  company  and 
the  said  Covington  Stockyards  Company,  of  date  the  19th 
day  of  November,  i88i,does  not  entitle  the  said  stockyards 
company  to  impose  upon  any  shipper  of  live  stock  over  said 
road,  passing  such  stock  through  the  yards  of  said  company 
to  and  from  the  cars  of  said  railroad  company,  any  charge 
whatever  for  such  passage.  It  is  stipulated  in  said  contract 
that  said  stockyards  company  shall  establish  and  maintain 
suitable  yards  or  pens  for  receiving,  housing,  feeding,  and 
caring  for  live  stock,  and  to  receive  all  such  stock,  and  load 
and  unload  the  same  upon  and  from  the  cars  of  said  com- 
pany transported  on,  or  to  be  transported  over,  said  road, 
lor  a  compensation  of  sixty  cents  per  car-load,  to  be  paid  by 
said  railroad  company  for  and  during  the  period  of  fifteen 
j^ears  from  the  date  of  said  contract,  which  has  not  yet  ex- 
pired, while  the  said  railroad  company  agreed  that  it  would 
not  during  said  period  establish,  or  allow  to  be  established, 
on  the  line  of  its  road  or  on  its  right  of  way  in  said  city  of 
Covington,  any  other  platform  or  depot  than  that  of  said 
stock-yards  company  for  the  receipt  or  delivery  of  such  live- 
stock. *  *  *  The  court  doth  further  find  that  the  gen- 
eral freight  depot  of  the  said  railroad  company  in  the  said 
city  of  Covington,  at  the  terminus  of  its  road  between  Pike 
and  Eighth  streets,  is  not  a  suitable  or  convenient  place  for 
the  receipt  and  delivery  of  live  stock  brought  to  the  said 
city,  or  to  be  shipped  therefrom,  over  said  road  ;  and  neither 
saici  railroad  company  nor  said  receiver  having  provided 
such  suitable  depot  or  place  therefor,  except  tne  yards  of 
said  stockyards  company,  it  is  now  ordered  and  decreed  that 
the  said  railroad  company  and  said  receiver  shall  hereafter 
receive  and  deliver  from  and  to  the  said  Keith  &  Wilson  at 
and  through  the  said  Covington  stockyards  all  such  live 
stock  as  may  be  brought  to  them,  or  offered  by  them  lor 
shipment,  over  said  road  and  its  .connections,  upon  the  con- 
sent  pf  said  stockyards,  in  writing,  that  it  may  be  so  done, 
being  filed  in  this  court  and  cause  on  or  before  the  ist  day 
of  January  next  after  the  entry  of  this  decree,  free  of  any 
charge  for  passing  through  said  yards  to  and  from  the  cars 
of  said  railroad  company.  In  default  of  such  consent  being 
so  filed,  it  is  ordered  and  decreed  that,  upon  said  Keith  hi 
Wilson  putting  the  platform  and  chute  erected  by  them  on 
the  land  of  said  Keith  adjacent  to  the  live  stock  switch  of 
said  railroad  company  north  of  said  stockyards,  the  said 
railroad  company  and  said  receiver  shall  receive  and  deliver, 
all  such  live  stock  to  said  Keith  &:  Wilson  as  shall  be  con- 
signed to  them  or  either-  of  them,  or  be  offered  by  them  or 
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either  of  them  for  shipment,  at  said  platform.  The  said  Keith 
&  Wilson  shall  provide  an  agent  or  representative  at  said 
platform  to  receive  such  cattle  as  they  may  be  notified  by 
said  railroad  company  or  said  receiver  are  to  be  delivered 
to  them  thereat,  and  they  shall  give  the  said  railroad  com- 
pany or  said  receiver  reasonable  notice  of  any  shipment  de- 
sired to  be  made  by  them  from  said  platform  to  conform  to 
the  departure  of  live  stock  trains  on  said  road." 

£ii.  Baxter y  for  appellant. 

No  appearance  for  appellees. 

Harlan  J. — The  railroad  company,  holding  itself  out  as 
a  carrier  of  live  stock,  was  under  a  legal  obligation,  arising 
out  of  the  nature  of  its  employment,  to  provide 
suitable  and  necessary'  means  and  facilities  for  re-  fM/fMiiities 
ceiving  live  stock  offered  to  it  for  shipment  over  rorthippiBr 
its  road  and  connections,  as  well  as  for  discharg-  stock. 
in«:  such  stock  after  it  reaches  the  place  to  which 
it  is  consigned.     The  vital  question  in  respect  to  such  mat- 
ters is  whether  the  means  and  facilities  so  furnished  by  the 
carrier  or  by  some  one  in  its  behalf,  are  sufficient  for  the 
reasonable  accommodation  of  the  public. 

But  it  is  contended  that  the  decree  is  erroneous  so  far  as 
it  compels  the  railroad  company  to  receive  live  stock  offered 
by  the  appellees  for  shipment,  and  to  deliver  live 
stock  consigned  to  them  free  from  any  charge,  K^i"'*^*"'" 
other  than  the  customary  one  for  transportation,  rtoe^yard  *' 
for  merely  passing  into  and  through  the  yards  of  raeuttiet. 
the  Covington  Stockyards  Company  to  and  from 
the  cars  of  .the  railroad  company.  As  the  decree  does  not 
require  such  stock  to  be  delivered  in  or  through  the  yards  of 
the  appellant,  except  with  its  written  consent  filed  in  this 
cause;  as  such  stock  cannot  be  properly  loaded  upon  or  un- 
loaded from  cars  within  the  limits  of  the  city,  except  by 
means  of  inclosed  lots  or  yards  set  apart  for  that  purpose, 
and  conveniently  located,  in  or  through  which  the  stock  may 
be  received  from  the  shipper  or  delivered  to  the  consignee, 
without  danger  or  inconvenience  to  the  public  in  the  vi- 
cinity of  the  place  of  shipment  or  discharge;  and  as  the 
appellant  has  voluntarily  undertaken  to  discharge  the  duty 
in  these  matters  that  rests  upon  the  railroad  company, — the 
contention  just  adverted  to  is,  in  effect,  that  the  carrier  may, 
without  a  special  contract  for  that  purpose,  require  the 
shipper  or  consignee,  in  addition  to  the  customary  and  legit- 
imate charges  for  transportation,  to  compensate  it  for  supply- 
ing the  means  and  facilities  that  must  be  provided  by  it  in 
order  to  meet  its  obligations  to  the  public.  »  To  this  proposi- 
tion we  cannot  give  our  assent. 
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When  animals  are  offered  to  a  carrier  of  live  stock  to  be 
transported,  it  is  its  duty  to  receive  them;  and  that  duty 
cannot  be  efficiently  discharged,  at  least  in  a  town  or  city, 
without  the  aid  of  yards  in  which  the  stock  offered  for  ship- 
ment can  be  received  and  handled  with  safety,  and  without 
inconvenience  to  the  public,  while  being  loaded  upon  the 
cars  in  which  they  are  to  be  transported.  So,  when  live 
stock  reach  the  place  to  which  they  are  consigned,  it  is  the 
duty  of  the  carrier  to  deliver  them  to  the  consignee;  and 
such  delivery  cannot  be  safely  or  effectively  made  except  in 
or  through  inclosed  yards  or  lots,  convenient  to  the  place  of 
unloading.  In  other  words,  the  duty  to  receive,  transport, 
and  deliver  live  stock  will  not  be  fully  discharged  unless  the 
carrier  makes  such  provision,  at  the  place  of  loading,  as  will 
enable  it  to  properly  receive  and  load  the  stock,  and  such 
provision,  at  the  place  of  unloading,  as  will  enable  it  to  prop- 
erly deliver  the  stock  to  the  consignee. 

A  railroad  company,  it  is  true,  is  not  a  carrier  of  live  stock 
with  all  the   responsibilities  that  attend  it  as  a  carrier  of 

goods.  North  Pa.  R.  Co.  v.  Commercial  Bank, 
fl«i6r»t  lu-  123  U.  S.  727,  734,35  Am.&  Eng.  R.  Cas.  556.  There 
l!?**"*"^'***"  are  recoo:nized  limitations  upon  the  duty  and  re- 
■»4»ck.  sponsibility  01  carriers  01  inanimate  property  that 

do  not  apply  to  carriers  of  live  stock.  These  lim- 
itations  arise  from  the  nature  of  the  particular  property  trans- 
ported. **  But,"  this  court  said  in  the  case  just  cited,  "  not- 
withstanding this  difference  in  duties  and  responsibilities,  the 
railroad  company,  when  it  undertakes  generally  to  carry 
such  freight,  becomes  subject,  under  similar  conditions,  to 
the  same  obligations,  so  far  as  the  delivery  of  the  animals 
which  are  safely  transported  is  concerned,  as  in  the  case  of 
goods.  They  are  to  be  delivered  at  the  place  of  destination 
to  the  party  designated  to  receive  them  if  he  presents  him- 
self, or  can  with  reasonable  efforts  be  found,  or  to  his  order. 
No  obligation  of  the  carrier,  whether  the  freight  consists  of 
goods  or  live  stock,  is  more  strictly  enforced."*  The  same 
principle  necessarily  applies  to  the  receiving  of  live  stock  by 
the  carrier  for  transportation.  The  carrier  must  at  all  times 
be  in  proper  condition  both  lo  receive  from  the  shipper  and 

*Myrick  v.  Mich.  Cent.  R.  Co.,  107  U.  S.  T02,  107,  9  Am.  &  Eng.  R.  Cas. 
25  ;  Hall  V.  Renfro,  3  Mete.  (Ky.)  51,  54;  Mynard  v.  Railroad  Co.,  71  N.  Y. 
180  ;  Smith  v.  New  Haven  &  N.  R.  Co.,  12  Allen,  531  ;  Kimball  v.  Rutland  & 
B.  R.Co.,  26  Vt.  247  ;  Railroad  .Co.  v.  Henlein,  52  Ala.  606,  613  ;  Wilson  v. 
Hamilton,  4  Ohio  St.  722,  740;  Ayres  v.  Chicago  &  N.  W,  R.  Co.,  71  Wis. 
372,  35  Am.  &  Eng.  R.  R.  Cas.  679:  McCoy  r-.  K.  ^  D.  M.  R.  Co.,  44  Iowa, 
424,  426  ;  Maslin  v.  Baltimore  &  O.  R.  Co.,  14  W.  Va.  180  ;  St.  Louis  &  S.  E. 
R.  Co.  V.  Dorman,  72  111.  504  ;  Moulion  ?•.  St.  Paul,  etc.,  R.  Co.,  31  Minn.  85, 
12  Am.  &  Eng.  R.  Cas.  13:  Kan.  Pac.  R.  Co.?'.  Nichols.  9  Kan.  235;  Clarke /•. 
Rochester  &  S.  R.  Co.,  14  N.  V.  570  ;   Palmer  t-.  Grand  J.  R.  Co.,  4  M.  &  W.  740. 
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to  deliver  to  the  consignee,  according  to  the  nature  of  the 
property  to  be  transported,  as  well  as  to  the  necessities  of 
the  respective  localities  in  which  it  is  received  and  delivered. 
A\:arrier  of  live  stock  has  no  more  right  to  nnake  a  special 
charge  for  merely  receiving  or  merely  qelivering  such  stock, 
in  and  through  stockyards  provided  by  itself,  in  order  that 
it  may  properly  receive  and  load,  or  unload  and  deliver,  such 
stock,  than  a  carrier  of  passengers  may  make  a  special  charge 
for  the  use  of  its  passenger  depot  by  passengers  when  pro- 
ceeding to  or  coming  from  its  trains,  or  than  a  carrier  may 
charge  the  shipper  for  the  use  of  its  general  freight  depjot  in 
merely  delivering  his  goods  for  shipment,  or  the  consignee 
of  such  goods  for  its  use  in  merely  receiving  them  there 
within  a  reasonable  time  after  they  are  unloaded  from  the 
cars.  If  the  carrier  may  not  make  such  special  charges  in 
respect  to  stockyards  wnich  itself  owns,  maintains,  or  con- 
trols, it  cannot  invesf  another  corporation  or  company  with 
authority  to  impose  burdens  of  that  kind  upon  shippers  anci 
consignees.  The  transportation  of  live  stock  begms  with 
their  delivery  to  the  carrier  to  be  loaded  upon  its  cars,  and 
ends  only  after  the  stock  is  unloaded  and  delivered,  or  of- 
fered to  be  delivered,  to  the  consignee,  if  to  be  found,  atsucli 
place  as  admits  of  their  being  safelv  taken  into  possession. 

We  must  not  be.  understood  as  holding  that  the  railroad 
company  in  tl]is  case  was  under  any  legal  obligation  to  fur- 
nish, or  cause  to  be  furnished,  suitable  and  con- 
venient appliances  for  receiving  and  delivering  R««"fi«»fyof 
live  stock  at  every  point  on  its  Tine  in  the  city  of  JJ^,ii"J^B*' 
Covington  where  persons  engaged  in  buying,  sell- 
ing, or  shipping  live  stock  chose  to  establish  stockyards.  In 
respect  to  the  mere  loading  and  unloading  of  live  stock,  it  is 
only  required  by  the  nature  of  its  employment  to  furnish 
sucn  facilities  as  are  reasonably  sufficient  for  the  business  at 
that  city.  So  far  as  the  record  discloses,  the  yards  main- 
tained by  the  appellant  are,  for  the  purposes  just  stated, 
equal  to  all  the  needs,  at  that  city,  of  shippers  and  consignees 
of  live  stock  ;  and,  if  the  appellees  had  been  permitted  to  use 
them  without  extra  charge  for  mere  **  yardage,"  they  would 
have  been  without  just  ground  of  complaint  in  that  regard  ; 
for  it  did  not  concern  them  whether  the  railroad  company 
itself  maintained  stockyards,  or  employed  another  company 
or  corporation  to  supply  the  facilities  for  receiving  and  de- 
livering live  stock  it  was  under  obligation  to  the  public  to 
furnish.  But  as  the  appellant  did  not  accord  to  appellees 
the  privileges  they  were  entitled  to  from  its  principal,  the 
earner,  and  ds  the  carrier  did  not  offer  to  establish  a  stock- 
yard of  its  own  for  shippers  and  consignees,  the  court  below 
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did  not  err  in  requiring  the  railroad  company  and  the  re- 
ceiver to  receive  and  deliver  live  stock  from  and  to  the  ap- 
pellees at  their  own  stockyards  in  the  immediate  vicinity  of 
appellant's  yards,  when  the  former  were  put  in  proper  con- 
dition to  be  used  for  that  purpose,  under  such  reasonable 
regulations  as  the  railroad  company  might  establish.  It  was 
not  within  the  power  of  the  railroad  company,  by  such  an 
agreement  as  that  of  November  19,  1881,  or  by  agreement  in 
any  form,  to  burden  the  appellees  with  charges  for  services 
it  was  bound  to  render  without  any  other  compensation  than 
the  customary  charges  for  transportation. 
Decree  affirmed. 

Railroad  Stockyards  and  Stockyard  Companies. — The  business  of  a 
stock  yards  company,  except  in  the  character  of  the  property  which  is  the 
subject  of  bailment,  is  similar  to  the  business  of  a  warehouseman,  and  it 
cannot  be  compelled,  in  the  absence  of  a  contract,  to  receive  stock  of  any 
persons  or  corporations.  Delaware,  ^.  &  W.  R.  Co.  z.  Central  Stock- 
yards &  Transit  Co.,  46  N.  J.  Eq.  280,  42  Am.  &  Eng.  R.  Cas.  524.  42  N. 
J.  Eq.  50,  37  Am.  &  Eng.  R.  Cas.  607.  Thus  a  sto<;Jcyards  company,  whose 
charter  authorizes  it  to  make  contracts  with  the  several  railroad  companies 
having  a  t^minus  in  the  county  in  which  its  yards  are  located  for  the 
transportation  and  delivery  of  stock,  is  under  no  obligation  to  receive 
stock  from  a  railroad  company  except  in  so  far  as  it  binds  itself  to  do  so 
by  contract.  Delaware,  L.  &  W.  R.  Co.  v.  Central  Stock  Yards  &  Transit 
Co..  46  N.  J.  Eq.  280,  42  Am.  &  Eng.  R.  Cas.  524. 

Where  a  person  agrees  to  construct  stockyards'  and  a  railroad  company 
agrees  to  send  all  stock  to  those  yards  unless  otherwise  ordered  by  the 
shippers,  if  the  company  takes  cattle  to  oUier  yards,  not  especially  ordered 
there,  it  breaks  its  contract  and  is  responsible  in  damages,  and  evidence 
as  to  the  number  of  car  loads  taken  to  other  yards  is  admissible  as  fixing 
the  measure  of  damages.  Terre  Haute  &  1.  K.  Co.  v,  Struble,  109  U.  S. 
381,  16  Am.  &.  Eng.  R.  Cas.  597. 

In  Delaware,  L.  &  W.  R.  Co.  v.  Central  Stockyards  &  Transit  Co.,  43 
N.  J.  Eq.  71,  31  Am.  &  Eng.  R.  Cas.  82,  an  injunction,  to  compel  a  stock- 
yards company  to  receive  at  their  stockyards  from  a  railroad  company 
live  freight  carried  over  their  road  and  consigned  for  delivery  at  the  de- 
fendant's yard,  was  refused,  because  the  question  whether  the  defendants 
were  subject  to  any  duty  to  the  complainants, to  receive  such  stock,  was,  as 
a  matter  of  law,  unsettled,  and  because  the  injunction  asked  for  was  man- 
datory in  its  character,  and  such  writs  are  never  granted  until  a  final  hear- 
ing. 

In  Coe  V,  Louisville  &  Nashville  R.  Co.,  3  Fed.  Rep.  775.  a  preliminary 
injunction  was  granted  to  restrain  the  withdrawal  of  railway  connections 
with  an  old  established  stock  yard,  the  withdrawal  being  attempted  to  aid 
in  the  erection  of  a  monopoly  at  another  point. 

In  London,  etc.  R.  Co.  v.  Truman,  (Eng.),  25  Am.  &  Eng.  R.  Cas.  1 16, 
the  court  refused  to  enjoin  a  railroad  company  from  maintaining  cattle 
yards  near  the  plaintiff's  residence  on  the  ground  that  the  same  was  a 
nuisance,  it  appearing  that  the  yards  were  maintained  on  land  acquired  by 
the  company  under  a  statute  for  such  purposes. 

A  stockyards  company,  authorized  to  construct  a  railway  to  connect 
with  the  tracks  of  railroad  companies,  is  subject  to  the  same  responsibili- 
ties cM  railroad  companies  in  the  operation  of  its  railroad,  and  is  liable  for 
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the  negVigcnce  of  another  corporation  using  it  by  permission.  Pennsyl- 
vania Q>.  V,  Ellett,  132  111.  654,  42  Am.  &  Eng.  R.  Gas.  64. 

Negligence  in  Keeping  Suitable  Cattle  Pens — Contributory  Negligence  of 
Shipper. — A  railroad  company,  being  a  common  carrier  of  live  stock,  can- 
not absolve  itself  from  the  statutory  duty  to  keep  suitable  pens  lor  the 
shipment  of  cattle,  by  showing  that  such  pens  were  so  badly  constructed 
as  to  make  it  contributory  negligence  on  the  part  of  the  snipper  to  use 
them.  Gulf  C.  &  S.  F.  R.  Co.  v.  Trawick,  (Tex.,  Feb,  6,  1891),  15  S.  W. 
Rep.  568. 

When  Carrier's  Liability  for  Live  Stock  Commences^ — Where  cattle  have 
been  placed  in  a  pen  by  direction  of  the  carrier's  agent,  for  immediate 
shipment,  and  part  of  them  have  been  actually  placed  in  the  cars,  the  cat- 
tle are  to  be  considered  as  having  been  received  by  the  carrier  for  ship- 
ment and  held  by  it  as  a  common  carrier  and  not  as  a  warehouseman. 
Gulf  C.  &  S.  F.  R.  Co.  V.  Trawick,  (Tex.,  Feb.  6,  1891),  15  S.  W.  Rep.  568. 


Ft.  Worth  &  Denver  City  R.  Co. 
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Greathouse. 

(Texas  Supreme  Courts  November  j^  i8gi^ 

Carriers  of  Live  Stock — Loss  of  Cattle  in  Weight — Opinion  Evidence. — In 
an  action  against  a  railroad  company  to  recover  damages  for  the  loss  in 
weight  of  cattle  alleged  to  have  been  negligently  transported  by  it,  where 
there  is  nothing  to  show  the  difference  m  weight  at  the  point  of  ship- 
ment and  at  their  destination,  a  witness  who  is  familiar  with  the  shipment 
of  cattle  between  the  two  points,  and  who  was  with  the  cattle  in  transit, 
and  was  present  and  saw  the  effect  of  a  wreck,  which  shook  up  and 
bruised  the  cattle  and  delayed^  the  train  many  hours,  may  be  allowed  to 
give  his  opinion  as  to  the  loss  of  cattle  in  weight.  And  a  witness  who 
has  had  large  experience  in  the  shipment  of  cattle,  but  had  no  personal 
knowledge  of  the  cattle  in  controversy  or  of  the  wreck,  was  properly  al- 
lowed, upon  the  facts  being  stated  to  him  as  a  hypothetical  case,  to  give 
his  opinion  as  to  the  result  of  the  alleged  acts  of  the  carrier  in  occasion- 
ing shrinkage  in  the  cattle  and  its  extent. 

Knowledge  by  Carrier  that  Cattle  were  being  Shipped  for  Immediate  Sale 
—Notice  to  Agent. — If  the  agent  of  a  railroad  company,  at  the  time  of  the 
shipment  of  cattle  to  a  distant  market,  knows  that  they  are  being  shipped 
there  for  immediate  sale,  the  carrier  is  affected  with  knowledge  of  this 
fact. 

Limitation  of  Carrier's  Liability  to  Value  of  Cattle  at  Place  of  Shipment. — 
Where  cattle  are  shipped  by  rail  and  injuries  and  damages  result  from  a 
violation  of  the  contract  of  shipment,  grow^ing  out  of  the  negligence  of 
the  carrier,  the  carrier  cannot  restrict  and  limit  its  liability  to  less  than 
the  true  value  of  the  property,  and  a  stipulation  that  in  case  of  loss  or  par- 
tial loss  the  shipper's  damages  shall  be  limited  to  the  value  of  the  cattle 
at  the  place  of  shipment,  cannot  affect  the  shipper's  right  to  recover  the 
value  of  the  cattle  at  the  place  of  their  destination. 

Delay  in  Transporting  Cattle — Measure  of  .Damages — Market  Price  at 
Place  of  Destination.— The  market  price  of  cattle  at  the  place  of  destina- 
tion at  the  time  they  should  have  arrived,  should  govern,  in  order  %>  as- 
certain their  value,  where  the  carrier  had   knowledge  that  they  were 
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shipped  to  that  place  for  immediate  sale  and  was  guilty  of  negligent  delay 
in  forwarding  them. 

Injury  to  Cattle  by  their  Inherent  VIciousness— Burden  of  Proof. — Where 
a  carrier  of  live  stock  seeks  to  escape  liability  for  loss  and  injury  thereto, 
on  the  ground  that  the  cattle  were  injured  by  their  inherent  viciousness 
and  disposition  to  hurt  each  other,  the  burden  is  upon  him  to  prove  these 
facts  ;  and  if  this  issue  w^as  not  raised  by  pleading  and  pfoof,  an  instruc- 
tion as  to  the  exemption  of  the  carrier  from  liability  in  such  cases,  is 
properly  refused. 

Stipulation  Requiring  Shipper  to  give  Notice  of  Claim — Reasonableness  of 
Provision. — In  order  that  a  carrier  may  take  advantage  of  a  stipulation  in 
a  contract  for  the  shipment  of  cattle,  requiring  the  shipper  in  case  of  loss 
or  injury,  to  give  the  carrier  notice  of  his  claim  before  removing  the  cat- 
tle from  the  place  of  delivery,  the  carrier  must  prove  that  such  conditions 
in  the  contract  are  reasonable,  and  must  show  by  proper  pleadings  and 
evidence  the  existence  of  facts  that  call  for  an  enforcement  of  the  con- 
dition. 

Interest  on  Damages* — Although  there  is  no  pleading  asking  for  interest, 
in  an  action  by  a  shipper  to  recover  damages  for  the  negligent  transporta- 
tion of  live  stock,  it  is  proper  for  the  jury  to  allow  interest  on  the  amount 
of  damages  sustained. 

^  GoMMissiONERS'  decision.     Section  B.     Appeal  from  Wise 
District  Court. 

This  suit  is  by  appellee  against  appellant  to  recover  dam- 
ages sustained  growing  out  of  a  violation  of  a  shipment  of 
cattle  from  Harrold,  lex.,  to  Chicago,  111..  The  petition,  in 
substance,  alleges  that  on  the  3d  day  of  September,  1887, 
])laintiiT  delivered  to  Harrold,  for  shipment  to  Chicago,  149 
head  of  beef  cattle;  that  defendant  received  the  cattle  and 
agreed  by  written  contract  with  plaintiff  to  transport  the 
cattle  to  Chicago  without  delay.  They  were  immediately- 
loaded  upon  the  cars,  and  were  in  good  condition,  fat  and 
suitable  lor  beef,  and  were  in  as  good  condition  as  any  cattle 
then  being  shipped  to  the  Chicago  market ;  and  were  shipped 
for  the  purpose  of  being  sold  in  that  market  for  beef,  and 
the  purpose  for  which  they  were  being  shi[)ped  was  well 
known  to  the  agent  of  defendant.  The  written  contract  for 
the  shipment  ofthe  cattle  is  attached  to  and  made  a  part  of 
the  petition.  It  was,  among  other  things,  provided  in  said 
contract  that,  as  a  condition  precedent  to  plaintiff's  right  to 
recover  for  any  damages  for  loss  or  injury  to  his  said  stock 
during  the  transportation  thereof,  or  previous  to  loading 
thereof  for  shipment,  he  would  give  notice  in  writing,  veri- 
fied by  affidavit,  of  his  claim  therefor  to  some  general  officer 
of  defendant,  or  its  nearest  station  agent,  before  said  stock  was 
removed  from  the  point  of  shipment  or  from  the  place  of  des- 
tination, and  before  such  stock  was  mingled  .with  other  stock, 
within  one  day  after  the  delivery  of  such  stock  at  its  point  of 
desti/'iation,  and  before  the  same  shall  have  been   removed, 
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slaughtered  or  mingled   with  other  stock,  to  the  end  that 
such  claim  might  be  fully  and  fairly  investigated,  and  that  a 
failure  to  comply  with  that  provision  oi  the  contract  should 
be  a  complete  bar  to  any  recovery  of  any  and  all  such  claims. 
It  is  further  alleged   in  plaintiff's  petition  that,  at  the  same 
time   and   place   that   plaintiff  shipped  his  cattle,    Rush  & 
Hutchinson,  a  firm  composed  of  William  Rush  and  J.  W. 
Hutchinson,  shipped  145  head  of  beef  cattle;  I.  L.  Hutchin- 
son, 33  head ;  G.  W.  Gill  and  W.   L.   Rush,"  who  were  part- 
ners, shipped  45  head.     All  of  said  cattle  shipped   by  said 
persons  were  received  by  defendant,,  in  the  same  manner  and 
by  the  same  agent  of  aefendant,  and  were  loaded  on  the 
same  train  oi  cars  on  which  the  cattle  of  plaintiff  were  loaded 
and  were  to  be  carried  to  Chicago.     That  said  persons  had  a 
written  contract  with  defendant  for  carrying  their  cattle,  the 
same  in  substance,  as  the  one  entered  into  by  plaintiff,  and 
which  is  made  a  part  of  his  petition ;  and  that  all  of  said  cat- 
tle were  shipped  to  Chicago  to  be  marketed  as  beef  cattle; 
that  said  cattle  were  shipped  as  aforesaid,  on  the  date  afore- 
said, and  were  transported  over  defendant's  line  of  road  to 
Henrietta,  Tex.,  where  they  were  transferred  to  the  Missouri 
Pacific  Railway ;  that  while  being  transported  over  the  Mis- 
souri Pacific  Railway,  through  the   negligence  of  the  Mis- 
souri Pacific  Railway  Company,  and  by  reason  of  the  unsafe 
condition  of  said  railroad,  and   by  reason  of   said  railroad 
being  out  of  repair,  said  cattle  were  delayed  on  the  road  at 
a  point  between  Henrietta  and  Dehison,  Tex.,  for  a  period 
of  20  hours,  without  food  or  water;  that  at  a  point  between 
between  Gainesville,  on  said  line,  and  Denison,  by  reason  of 
said  railroad  track  being  out  of  repair,  said  train  of  cars  ran 
off  the  track,  and  one  of  plaintiff's  cattle  was  killed,  worth 
$25  ;  that  all  of  said  cattle  were  bruised,  injured  and  greatly 
damaged ;  that  two  belonging  to  Rush  &  Hutchinson  were 
injured  so  that  they  were  worth  $15  less  than  they  were  worth 
before  said  injury ;  that,  by  reason  of  said  delays  and  other 
delays,  the  cattle  had  to  have  an   extra   feed,  which   cost 
plaintiff  $15,   Rush   &  Hutchinson,   $15,   Gill,  $9,  and  I.  L. 
Hutchinson,  $8;  that  by  reason  of  the  cattle  being  bruised 
and  injured,  and  by  reason  of  the  delay  on  the  road,  the  cat- 
tle lost  in  weight  forty  pounds  per  head,  thereby  damaging 
plaintiff  in  the  sum  of  $150,  Rush  &  Hutchinson,  $144,  Gill 
&  Rush,  $30.40,  and  I.  L.  Hutchinson,  $36.40;  that  when  the 
cattle  arrived  in  Chicago  the  market   had  declined  fifteen 
cents  per  hunclred  pounds  below  what  it  was  when  the  cat- 
tle should  have  reached  there,  and  thereby  plaintiff  was  dam- 
aged in  the  sum  of  $200,  Rush  &  Hutchinson,  $166.47,  Gill, 
$129,  and  I.  L.  Hutchinson,  $105.04;  that  the  claims  of  Rush 
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&  Hutchinson,  G.  W.  Gill  and  1.  L.  Hutchinson  had  been 
assigned  to  plaintiff,  and  defendant  had  refused  to  pay  plaint- 
iff, to  his  damage  $1,200.  The  defendant  answered  by  gen- 
eral demurrer  and  general  denial.  The 'jury  returned  a  ver- 
dict in  plaintiff's  favor  for  $900,  for  which  amount  judgment 
was  rendered  against  appellant.  The  evidence  offered  in 
behalf  of  plaintiff  by  several  witnesses  proved  the  allegations 
of  his  petition  in  reference  to  the  shipment  of  the  cattle  from 
Harrold  to  Chicago,  and  when  and  how  they  were  injured, 
and  that  the  injury  and  delay  occurred  through  the  negli- 
gence of  the  Missouri  Pacific  Railway  Company ;  that  the 
effect  of  the  wreck  by  which  the  cattle  were  injured  was  to 
shake  them  up  and  skin  and  bruise  them,  and  that  they  were 
confined  in  the  cars  about  twenty  hours  longer  than  they 
would  have  been  if  no  wreck  had  occurred,  and  thus  they 
were  delayed  in  their  arrival  at  Chicago  twenty  hours.  The 
evidence  shows  the  character  and  kind  of  cattle  shipped  and 
the  purpose  for  which  they  were  shipped,  being  for  sale  in 
the  Chicago  market;  and  it  further  is  satisfactory  in  showini^ 
that  the  agent  of  appellant  at  Harrold  knew  of  such  purpose 
when  the  contract  was  made.  Several  witnesses  testified  as  to 
the  number  of  cattle  shipped,  and  the  weight  of  the  cattle  in 
Chicago,  and  what  effect  the  injuries  and  delay  would 
have  upon  the  weights  of  the  cattle  and  the  condition 
of  the  Chicago  market  when  the  cattle  ought  to  have  ar- 
rived, and  the  state  of  the  market  when  they  did  arrive.  In 
fact  the  evidence  substantially  establishes  the  items  of  dam- 
ages as  alleged  in  the  petition.  The  proof  is  further  satis- 
factory on  the  point  that  appellee  was  the  owner  of  the  claim 
of  damages  of  the  other  consignors  who  shipped  with  him.  No 
evidence  appears  showing  that  plaintiff  gave  notice  tb  any 
officer  or  station  agent  01  appellant  concerning  the  extent  of 
the  injuries  and  damages  to  the  cattle.  No  evidence  on  any 
branch  of  the  case  was  introduced  by  appellant. 

/.  Af.  O'Neill,  for  appellant 

Carszvelly  Fuller  &  Terrell,  for  appellee. 

Fisher,  J. — i.  Appellant  on  the  trial  of  the  case  objected 
to    the   fourth    and    fifth    interrogatories    propounded    by 
plaintiff  to  witnesses  Meyers  and  Davidson,  and 
to  intirro^a-   ^^^  answers  thereto,  on  the  ground  that  they  were 
toriei.  leading.    Without  deciding  whether  the  interroga- 

tories are  leading,  we  think  no  injury  resulted  to 
appellant  by  their  admission  in  evidence  ;  because  the  facts 
of  the  wreck  and  the  delay  inquired  about,  and  the  number 
of  cattle  in  the  train  at  the  time,  and  the  results  of  the  wreck 
as  affecting  the  cattle,  further  iiiquired  about  in  the  inter- 
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rogatories,  are  all  facts  testified  to  by  other  witnesses  in  the 
case,  and  concerning  which  there  is  no  conflict  in  the  evi- 
dence. The  answers  brought  out  by  these  interrogatories 
are  simply  cumulative  of  the  undisputed  evidence  in  the 
record. 

2.  Witness  Rush,  in  testifying  as  to  the  weights  of  the 
cattle  of  Rush  &  Hutchinson  in  Chicago,  was  unable  to  state 
from  recollection  the  weights,  and  was,  over  the  j^^^j^i^^^f 
objection  of  appellant,  permitted  to  use  a  memo-  inproperevi. 
randum  in  order  to  refresh  his  memory  as  to  the  demce-Krror 
weights.  It  is  not  necessary  for  us  to  pass  upon  ^>«i»o"<*n- 
the  admissibility  of  this  evidence,  for  no  harm  ^"'"'* 
resulted  from  its  admission,  as  the  weights  of  the  cattle 
shipped  by  Rush  &  Hutchinson  in  Chicago  are  fully  proven 
by  tne  testimony  of  G.  R.  Greathouse,  which  is  not  contra- 
dicted in  any  particular,  and  who  agreed  in  his  estimate  of 
weights  with 'the  evidence  of  Rush.  The  admission  of  im- 
proper evidence  upon  the  trial  will  not  work  a  reversal, 
when  it  is  apparent  that  it  had  no  injurious  effect  upon  the 
rights  of  a  party,  and  when  its  effect  could  not  have  in- 
fluenced  the  jury  tp  arrive  at  any  other  result  than  th«nt 
reached. 

3.  Over  the  objection  of  appellant,  witness  Rush  was  per- 
mitted to  testify  as  to  what,  in  his  opinion,  or  according  to  his 
best  judgment,  was  the  loss  in  weight  of  the  cattle 

by  reason  of  the  injuries  occasioned  by  the  wreck,  ^u"ilIJIJl,  „ 
•and  by  reason  of  the  delay  in  getting  them  to  Chi-  to  shrinkar*. 
cago.  The  evidence  shows  that  this  witness  was 
familiar  with  the  cattle,  and  testified  fully  as  to  the  wreck,  he 
being  at  the  time  present,  and  witnessed  it,  and  its  effect  upon 
the  cattle.  The  evidence  establishes  the  fact  that  he  was  ex- 
perienced in  shipping  cattle,  and  that  he  was  familiar  with 
the  condition  of  the  Chicago  market,  and  the  time  it  ordi- 
narily takes  to  make  the  run  from  Harrold  to  Chicago,  and 
testifies  as  to  the  delay  occasioned  by  the  wreck,  and  its 
effect  upon  the  cattle;  that  they  were  bruised  and  jammed  to- 
gether ;  and  that,  by  reason  01  the  delay,  they  were  confined 
in  the  cars  about  twenty  hours  longer  than  otherwise  they 
would  have  been  if  the  wreck  had  not  occurred;  and  that  con- 
finement in  the  cars  causes  cattle  to  draw  up  and  shrink.  The 
evidence  informs  us  that  the  cattle,  at  the  time  of  delivery 
for  shipment  to  the  carriers,  were  fat,  healthy  beeves,  fit  for 
the  Chicago  market.  No  information  is  furnished  showing 
what  the  cattle  weighed  when  shipped.  All  we  have  upon 
this  question  is  evidence  fixing  the  weight  at  Chicag^o.  It 
becomes  very  important  to  fix  the  difference  in  weight,  if 
any,  of  the  cattle  at  the  place  of  shipment,  and  of  the  wreck, 
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and  in  Chicago,  in  order  to  ascertain  the  extent  of  the 
damages  resulting  from  shrinkage.  The  effect  of  the  wreck, 
and  the  delay  and  injuries  occasioned  thereby,  are  the  only 
facts  shown,  independent  of  the  opinion  of  the  witnesses, 
that  the  jury  can  look  to  in  ascertaining  the  loss  in  weight, 
if  any.  They  have  before  them  no  proof  as  to  the  difference 
in  weight  between  Harrold  and  Chicago.  The  proof  of 
these  facts  will  not  inform  the  jury  what  the  loss  in  the 
weight  of  the  cattle  is.  It  can  readily  be  assumed  from 
these  facts  that  some  shrinkage  occurred,  but  the  inquiry  is 
the  extent  of  this  shrinkage,  and  this  cannot  be  learned 
simpl)'  by  proof  of  facts  showing  injury.  The  extent  of  loss 
ill  weight  is  not  a  matter  of  common  knowledge  that  the 
jury  is  supposed  to  be  informed  of,  but  the  ascertainment  of 
this  fact  can  only  be  learned  from  the  experience  of  men 
who  are  familiar  with  the  effect  of  these  acts  upon  the 
physical  condition  of  the  cattle,  and  whose  knowledge  is  ac- 
quired in  handling  cattle  under  like  circumstances  and  con- 
dilions  in  which  tlie  cattle  in  controversy  were  at  the  time 
of  injury  before  and  after.  We  think  the  evidence  admissible. 
Whart.  Ev.  §§  444-446,  and  notes ;  Id.  §g  447,  448,  and  note 
3  ;  Id.  §§  449,  450,  509-513  ;  Tompkins  7-.  Toland,  46  Tex.  590; 
Long  V.  McCauley,  (Tex.  Sup.)  3  S.  W.  Rep.  691. 

For  the  same  reasons  as  those  just  considered,  objections 
were  made  to  the  testimony  of  witness  Carpenter,  with  this 
difference  ;  Carpenter  had  large  experience  in  the  shipment 
of  cattle,  but  no  personal  knowledge  of  the  cattle  in  contnv 
versy  or  of  the  wreck.  The  fact  of  the  wreck,  and  its  results 
as  to  the  injury  and  the  delay  of  the  cattle  in  getting  them 
to  the  place  of^destination,  was  put  to  him  as  a  hypotnetical 
case,  and  his  opinion  was  asked  as  to  the  result  of  these  acts 
in  occasioning  shrinkage  in  the  cattle,  and  its  extent.  We 
think  the  hypothetical  case,  as  presented  in  the*  question 
asked  the  witness,  is  substantially  in  accord  with  the  facts. 
Even  though  the  hypothetical  case  as  stated  does  not  cover 
the  full  range  of  the  facts,  this  alone  would  not  make  the 
question  objectionable,  provided  enough  is  given  upon  which 
the  witness  can  formulate  an  intelligent  opinion.  The  failure 
of  an  accurate  statement  of  all  the  facts  in  the  case  in  pro- 
pounding the  hypothetical  question  does  not  render  it  inad- 
missible, but  simply  affects  the  weight  of  the  testimony  of 
the  witness  in  response  to  the  question.  For  the  reason 
given  in  considering  the  objections  to  the  evidence  of 
witness  Rush  we  think  the  opinion  of  witness  Carpenter 
admissible. 

4.  Objection  is  urged  to  the  evidence  of  witnesses  Rush 
and   Grcathouse  in  proof  of  the  condition  of  the  Chicago 
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market   for   the   reason   that  appellant  or  its   agent  had  no 
notice  that  the  cattle  were  to  be  sold  in  Chicago  carrier 
market  immediately   on   arrival.     This  objection  charuwi  wiu 
is  not  tenable.     The  facts   show  that  the.  aeent  of  »»««<'• 
appellant  at  the  time  of  shipment  knew  that  the  *'"*''*•***•• 
cattle  were   being  shipped  to  Chicago  for  immediate  sale. 
The  evidence  of  Greathouse,   uncontradicted,  is   that  the 
agent  said  that  the  cattle  **  would  go  to  Chicago  in  ninety 
hours  and  go  in  on  the  morning  markot. 

5.  Several  objections  are  urged  to  the  charge  of  the  court. 
We  deem  it  unnecessary  to  discuss  in  detail  all  of  these  ob- 
jections.   We  have  carefully  examined  the  charge, 
and  we  think  it  correctly  presented  the  law  of  the  f^lrmniomu 
case.      And  we  cannot  agree  with  the  appellant 
that  it  was  "  calculated  to  mislead  and  confuse  the  jury,  and 
that  it  did  not  require  the  jury  to  base  their  verdict  upon 
the  evidence,  but  upon  what  they  believed."     To  admit  that 
the  charge,  as  a  whole,  was  calculated  to  have  this  effect,  is 
to  regard  the  jury  that  tried  this  case  of  such  low  degree  of 
intelligence  that  they  were  incapable  of  understanding  their 
duty  under  a  charge  that  would  meet  the  test  required  by 
appellant. 

^.  Objection  is  made  to  the  refusal  of  the  court  to  give  a 
charge  requested  by  appellant,  to  the  effect  **  that  if  the  cat- 
tie  sold  in  Chicago  for  as  much  as  they  were  i>,„^„_^f. 
worth  at  Harrold  at  the  time  of  shipment,  and  feetortUpM- 
the  freight  charges  and  expenses  of  putting  them  uuoii-T«i»e 
on  the  market,  they  should  not  .find  any  damaeres  •'^^"^•*' 
on  account  of  shrinkage  m  weights  or  decline  in 
market."  The  evidence  raises  no  issue  as  to  the  freight 
charges,  and  there  is  contention  made  that  such  charges 
have  not  been  paid  appellant.  This  charge  is  asked  upon 
the  assumption  that,  as  the  contract  provides  in  case  of  loss 
or  partial  loss  the  value  of  the  cattle  at  the  place  of  ship- 
ment would  be  the  measure  of  damages,  consequently  the 
value  of  the  cattle  at  Harrold  should  govern.  We  do  not 
deny  the  privilege  of  the  carrier  and  shipper  to  make  con- 
tracts fixing  the  valuation  of  articles  shipped  that  would  in 
some  ca$es  be  binding  and  conclusive  upon  the  parties  to 
the  contract ;  but  we  do  hold  that,  where  the  injuries  and 
damages  result  from  a  violation  of  the  contract  of  shipment 
growing  out  of  the  negligence  of  the  carrier,  it  cannot  re- 
strict and  limit  its  liability  to  less  than  the  true  value  of  the 
property.  Southern  Pac.  K.Co.  7'.  Maddox,  75  Tex.  300,42  Am. 
&  Eng.  R.  Cas.  558 ;  Missouri  Pac.  R.  Co.  7\  Harris,  67  Tex. 
169,  28  Am.  &  Eng.  R.  Cas.  107;  Boehl  v,  Chicago,  Minn.  & 
St.  P.  R.  Co.,  44  Minn.  191,  45   Am.  &  Eng.  R.  Cas.   351 ; 
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Missouri  Pac.  R.  Co.  v.  China  Manuf'g  Co.,  79  Tex.  26.  The 
evidence  fully  establishes  the  fact  that  the  injuries  and  dam- 
ages to  the  cattle  resulted  from  the  negligence  of  the 
Missouri  Pacific  Railway  Company,  which  was  carrying  the 
cattle  over  its  line  under  the  contract  entered  into  by  appel- 
lant and  appellee.  No  question  is  raised  in  this  case  as  to 
the  non-liability  of  appellant  by  reason  ot  the  damages  and 
injuries  occurring  on  of  its  line  of  road.  It  is  shown  by  the 
evidence  that  the  cairier,  at  the  time  of  shipment,  knew  that 
the  cattle  were  being  shipped  to  Chicago  for  immediate 
sale.  As  one  of  the  incidents  of  the  contract,  it  must  be  held, 
under  the  facts  of  this  case,  that  the  parties  bound  by  it  had 
in  contemplation  at  the  time  of  its  execution  the  fact  that 
the  cattle  were  being  shipped  to  Chicago  for  sale  at  the 
market  price  existing  when  the  cattle  should  reach  there  in 
a  reasonable  time.  Under  such  state  of  facts,  the  market 
price  of  the  cattle  at  the  place  of  destination  should  govern 
m  order  to  ascertain  their  value.  Southern  Pac.  R.  Co.  z\ 
Maddox,  75  Tex.  300,  42  Am.  &  Eng.  R.  Cas.  528;  Missouri 
Pac.  R.  V.  Fagan,  72  Tex.  129,  35  Am.  &  Eng.  R.  Cas.  666. 
The  carrier  was  bound  to  deliver  the  cattle  at  Chicago 
within  a  reasonable  time  or  the  time  agreed  upon  by  the 
parties  to  the  contract.  It  is  shown  that  they  reached 
Chicago  twenty  hours  later  than  they  should  have.  The 
difference  in  the  state  of  the  market  at  the  time  the  cattle 
were  delivered  and  the  time  they  should  have  been  delivered 
is  shown.  The  difference  is  recoverable,  the  shrinkage  in 
weights,  traceable  as  the  results  of  the  wreck  and  the  delavr 
is  a  proper  charge  against  appellant  as  damages  ;  the  value 
of  this  loss  of  weight  to  be  ascertained  by  reference  to  the 
Chicago  market  when  the  cattle  ought  to  have  arrived 
there. 

7.  Objection  is  made  to  the  refusal  of  court  to  give  the 
charge  asked  by  appellant  to  the  effect  "that  appellant  was 
not  liable  for  injuries  done  to  the  cattle  by  each 
injnriatby  other  by  reason  of  any  inherent  vice  in  the  cattle 
lieioaraets  ^^  disposition  to  hurt  each  other."  The  court  in 
•f  euue.  its  general  charp^e  limited  the  jury  to  the  consid- 
eration of  injuries  to  the  cattle  that  were  occa- 
sioned by  and  resulted  from  the  wreck  and  delay.  Further 
there  was  no  evidence  upon  this  point  that  would  justify 
such  a  charge.  If  the  defendant  desired  to  raise  this  issue, 
it  should  have  done  so  by  pleading  and  proof.  The  burden 
was  upon  it  to  prove  that  the  cattle  were  injured  by  their  in- 
herent viciousness  and  disposition  to  hurt  each  other.  Boehl 
V.  Chicago,  M.  St.  P.  R.  Co.,  44  Minn.  191,45  Am.  &  Eng.  R. 
Cas.   351.     It  is  not  intended  to  hold  that,  if  it  had  been 
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shown  from  the  evidence  introduced  b}'  the  plaintiff  that 
the  beeves  were  injured  by  reason  of  the  **  proper  vice"  of 
the  animals,  the  defendant  could  not  urge  such  facts  in  de- 
fense to  plaintiff's  demand,  in  whole  or  in  part. 

8.  It  is  insisted  by  appellant  that  the  court  erred  in  over- 
ruling its  demurrer  to  plaintiff's  petition,  **  because  it  does  not 
appear  from   the   allegations   that  plaintiff  gave 

notice  of   his  claim  for  damages  to   the  nearest  stipnuudB 
station  agent  before  the  cattle  were  removed  from  ^ipJ^^'J^ 
the   place   of    delivery."      Without    determining  girenouee. 
whether  this  provision  in  a  contract,  such   as   in 
this  case,  will  in  any  case  be  enforced,  we  do  not  think  the 
appellant  has  brought  itself  within  the  rules  laid   down  in 
those  cases  that  permit  such  contracts  to  be  enforced,  and 
that  recognise  their  legality.     When   such   provisions  of  a 
carrier's  contract  are  enforced,  it  is  upon  the  assumption 
that  such  agreement  is  reasonable,  when  considered  in  the 
light  of  the   subject  matter  of  the  contract  and  the  circum- 
stances and  surroundings  of  the  parties.   To  prove  that  such 
conditions  in  a  contract  are  reasonable  is  a  burden  resting 
upon  the  carrier,  who  must  show,  by  proper  pleadings  and 
evidence  the  existence  of  facts  that  call  for  an  enforcement 
of  the  condition.     There  were  no  pleadings  and  proof  what- 
ever upon  this  question  coming  from  the  carriers.    Missouri 
Pac.  R.  V.  Fagan,  72.  Tex.  132,  35  Am.  &.  Eng.  R.  Cas.  666 ; 
Missouri  Pac.  R.  Co.  v,  Harris,  67  Tex.  167,  28  Am.  &  Eng. 
R.  Cas.  126. 

9.  It  is  insisted  that  the  verdict  of  the  jury  exceeded  the 
amount  of  damages  as  shown  by  the  evidence.     If  interest  is 
added  to  the  sums  and  items  of  damages  in  evi- 
dence  in   the   case,  it  will  exceed  the  amount  of  1'^^.^** 
plaintiff's  recovei:y.     We  think,  although  there  is 

no  pleading  asking  for  interest,  that  it  is  proper  to  allow  it 
in  this  case  on  the  amount  of  damages  sustamed.  Houston 
&  T.  C.  R.  Co.  V,  Jackson,  62  Tex.  212,  21  Am.  &  Eng.  R. 
Cas.  126.     We  conclude  that  the  case  should  be  affirmed. 

Stayton,  C.  J.  Affirmed  as  per  report  of  commission  of 
appeals. 

Delay  in  Shipping  Cattle— Amount  of  Damages. — In  an  action  against  a 
railroad  company  for  delay  in  delivering  cattle  carried  by  it,  a  verdict  for 
$745  is  warranted  by  evidence  that  the  'cattle  sold  in  the  market  for 
$5,027,  and  that,  had  they  been  delivered  in  proper  time  and  in  proper 
condition,  they  would  have  sold  for  from  25  to  35  per  cent.  more.  Miss- 
ouri Pacific  R.  Co.  V,  Russell  (Tex.  Dec.  15,  1891).  18  S.  W.  Rep.  594. 

A  verdict  for  8700,  in  an  action  for  delay  in  transporting  cattle,  is  not 
excessive  where  the  evidence  shows  that  according  to  the  market  price 
at  the  place  of  destination  the  cattle  would  have  sold  for  $698  more  than 
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they  did,  if  they  had  been  shipped  as  agreed  upon,  and  that  the  plaintiff 
incurred  further  expense  amounting  to  $95  in  caring  for  such  cattle  while 
awaiting  shipment.  Gulf  d  &  S.  F.  R.  Co.  v.  McCarty  (Tex.,  Dec.  22, 
1891).  18  S.  W.  Rep.  716. 

Same— Measure  of  Damages. — The  measure  of  damages,  in  an  action 
against  a  railroad  company  for  delay  in  transporting  cattle,  is  the 
difference  in  the  market  value  of  the  cattle  at  the  place  of  destination  at 
the  time  they  should  have  arrived  and  at  the  time  they  did  arrive.  Gulf 
C.  A  S.  F.  R.  Co.  V.  McCarty  (Tex.,  Dec.  22.  1891).  18  S.  W.  Rep.  716. 

Same— Effect  of  Purpose  of  Shipper  to  Sell  on  Sunday — Illegal  Con- 
sideratlon.— The  fact  of  an  illegal  purpose  of  a  shipper  of  cattle  to  sell 
them  m  the  market  on  Sunday  is  not  raised,  in  an  action  against  the  car- 
rier for  delay  in  their  transportation,  by  a  request  to  charge  that  a  con- 
tract by  a  railroad  company  to  transport  the  cattle  to  their  destination  on 
Saturday,  in  consideration  of  a  certain  sum,  is  void  because  based  on  an 
illegal  consideration.     Waters  2'.  Richmond  &  D.  R.  Co.,  108  N.  Car.  349. 

Same — Evidence  to  Show  Price  at  Sales  on  Sunday. — Evidence  to 
show  price  of  cattle  at  sales  in  the  market  on  Sunday,  in  an  action  against 
a  railroad  company  for  breach  of  a  contract  to  transport  cattle  to  their 
destination  on  Saturday,  is  not  admissible  when  Sunday  sales  are  forbid* 
den  by  statute.     Waters  v,  Richmond  &  D.  R.  Co.,  108.  N.  Car.  349. 


Louisville  &  Nashville  R.  Co. 

V. 
SOWELL. 

( Tennessee  Supreme  Court,  March  j,  iSpi.) 

Carriers  of  Live  Stock— Limitation  of  Liability  to  Sum  Named. — A  contract 
for  the  shipment  of  live  stock  providing  for  the  payment  in  case  of  loss 
of  an  agreed  value  or  a  limit  01  value,  the  sum  named  being  expressly 
agreed  to  be  the  reasonable  value  of  the  stock,  is  one  which  may  be  law- 
fully made  between  a  shipper  and  a  common  carrier. 

Plea  of  Contract  Limiting  Liability — Replication— Duplicity.— A  replication, 
in  answer  to  a  plea  that  a  carrier's  liability  was  limited  by  contract  to  an 
agreed  valuation,  which  avers  that  the  plaintiff  did  not  a^ree  to  such  a 
stipulation,  and  that  it  was  unlawful  as  against  public  policy,  is  bad  for 
duplicity. 

Terms  offered  by  Carrier— Evidence. — In  an  action  for  injury  to  a  horse 
transported  by  a  railroad  company,  the  carrier  set  up  a  stipulation  con- 
tained in  the  contract  of  shipment,  by  which  his  liability  was  limited  to  a 
particular  amount.  The  shipper  averred  that  the  carrier  refused  to  ship 
the  horse  under  any  other  than  this  special  contract.  Ne/iit  that  it  was 
error  to  exclude  the  testimony  of  the  carrier's  a^ent  that  it  was  ready  and 
willing  to  ship  upon  fair  and  reasonable  terms  without  a  limitation,  on  the 
ground  that  it  was  not  shown  that  such  terms  were  tendered,  it  being 
admitted  by  both  parties  that  none  were  demanded. 

Error  from  Maury  Circuit  Court. 
Hughes  &  Hatchery  for  plaintiff  in  error. 
Webster  &  Taylor,  for  defendant  in  error. 

Snodgras,  J. — The  defendant  in  error  sued  the  Louisville 
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&  Nashville  Railroad  Company  for  damages  consequent 
upon  an  injury  to  a  horse  which  he  was  having 
transported  from  Montgomery,  Ala.,  to  Columbia,  ^"*  •*■*•**• 
Tenn:,  and  which  he  alleged  was  injured  by  the  negligence 
of  the  railroad  company  in  course  of  transportation.  He 
obtained  verdict  and  judgment  for  $550.  The  company 
moved  for  a  new  trial,  and  its  motion  was  overruled,  and  it 
appealed,  and  signed  error.  These  go  to  the  pleading,  evi- 
dence, and  charge,  but  are  all  practically  disposed  of  by  a  con- 
struction of  the  contract  under  which  the  shipment  was 
made,  and  therefore  we  determine,  first,  the  effect  of  that 
instrument.  It  was  what  is  known  as  a  "  live-stock  con- 
tract," with  limited  liability  clause,  upon  an  agreed  valuation 
as  follows:  "  And  it  is  further  agreed  that,  should  damages 
occur  for  which  the  railroad  company  may  be  liable,  the 
value  at  the  place  and  date  of  shipment  shall  govern  the  set- 
tlement, in  which  the  amount  claimed  shall  not  exceed,  for  a 
stallion  or  jack  $200,  for  a  horse  or  mule  $ido,  which  amounts 
it  is  agreed  are  as  much  as  such  stock  as  are  herein  agreed 
to  be  transported  are  reasonably  worth." 

If  the  clause  quoted  is  an  agreement  as  to  limit  of  the  valua- 
tion of  the  particular  horse  injured,  and  is  valid,  the  judg- 
ment is  erroneous.  The  circuit  judge  charged  that 
it  was  not  an  agreement  as  to  the  value  of  this  par-  i^imHuion  ©r 
ticular  horse,  and,  besides,  the  clause  was  void,  be-  '^"""Jij^j 
cause  it  limited  defendant's  liability  for  its  own  anoiiBt. 
negligence.  In  the  contract  this  clause  follows 
that  in  which  the  railroad  company  acknowledged  receipt 
for  shipment  of  four  horses,  the  one  injured  making  one  of 
that  number.  It  manifestly  referred  to  all  received,  and  was 
as  definite  and  specific  in  effect  as  though  it  had  named  or 
perfectly  described  the  horses  shipped,  it  was  in  reference 
to  them,  and  only  to  them,  it  became  a  contract  when  signed 
and  accepted  by  the  shipper,  and  needed  no  more  particular 
reference.  The  question  is  whether  such  a  contract  is  void, 
as  against  public  policy.  It  is  not  now  a  matter  of  contro- 
versy that  a  common  carrier  cannot  by  contract  exempt 
itseli  from  liability  for  its  own  negligence.  New  York  Cent. 
R.  Co.  V.  Lockwood,  17  Wall.  (U.  S.)  357;  Coward  v.  East 
Tennessee,  V.  &  G.R.  Co.,  16  Lea, (Tenn.)  ^5;  Louisville  &  N. 
R.  Co.  z/.Wynn,  88  Tenn.  320,45  Am.  &  Eng.  R.  Cas.  312.  These 
cases  are  cited,  not  merely  to  support  the  proposition,  for  it 
needs  no  support,  but  to  call  attention  to  the  precise  con- 
tracts upon  which  they  were  predicated,  and  to  the  distinc- 
tion between  them  and  another  class  of  cases  holding  that  a 
contract  for  payment  of  an  agreed  value  or  limit  of  value  is 
one  which  can  be  lawfully  made  between  a  shipper  and  a 
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common  carrier.  In  the  three  cases  named  the  question  de- 
cided was  presented  in  different  aspects.  The  Lockwood 
case  was  a  suit  to  recover  damages  for  injury  to  the  person 
of  a  drover  sustained  while  traveling  on  a  freight  train  in 
charge  of  certain  cattle  he  had  shipped  under  a  special  con- 
tract providing,  among  other  things,  that  the  person  accom- 
panying the  cattle  should  be  carried  free  of  charge,  but  at 
his  own  risk  of  personal  injury  from  whatever  cause.  The 
case  in  16  Lea  was  a  suit  to  recover  for  lost  baggage  of  pas- 
senger. He  had  accepted  a  ticket,  and  signed  a  contract 
attached,  providing  that  "none  of  the  companies  represented 
in  this  ticket  will  assume  any  liability  on  baggage,  except  for 
wearing  apparel,  and  then  only  for  a  sum  not  exceeding  $100. 
There  was  no  agreement  as  to  valuation  of  baggage  carried 
and  lost,  and  the  railroad  company  was  held  responsible  for 
full  value.  The  case  of  Louisville  &  N.  R.  Co.  v.  Wynn,  88 
Tenn.  320,45  Am.  &  Eng.  R.  Cas.  312,  was  an  action  for 
damage  for  value  of  a  horse  shipped  under  the  following 
agreement  as  to  limitation  of  liability  :  **  It  is  further  agreed 
that  should  damage  occur  for  which  the  railroad  company 
may  be  liable,  the  value  at  the  place  and  date  of  shipment 
shall  govern  the  settlement^  in  which  the  amount  is  claimed 
shall  not  exceed,  *  *  *  for  a  horse  or  mule,  $100."  There 
was  no  agreement  as  to  the  value  of  the  animal  shipped.  It 
was  of  much  greater  value  than  the  limit  fixed  in  the  con- 
tract. The  circuit  judge  ignored  this  limitation  in  his  charge, 
and  the  charge  was  approved  by  this  court. 

The  contract  now  under  consideration  is  not  governed  by 
these  cases.  It  is  not  a  mere  exemption  from  liability,  with- 
out more.  Oil  the  contrary,  it  is  the  assumption  of  liability 
to  the  full  limit  of  the  value  of  the  property,  as  agreed  upon 
by  the  parties  to  the  contract.  Such  a  contract,  fairly  made, 
is  not  void,  as  against  public  policy  or  for  any  other  reason. 
Hart  V,  Pennsylvania  R.  Co.,  ii2"U.  S.  331,343,  18  Am.  & 
Eng.  R.  Cas.  604.  This  case  refers  to  the  numerous  rulings 
pro  and  con  on  the  question,  and  discusses  it  at  length  with 
much  force  and  clearness,  settling  it  in  accordance  with  the 
weight  of  authority  as  stated.  We  content  ourselves  by  re- 
ferring to  the  opinion  and  its  citations,  without  giving  the 
grounds  on  which  they  rest.  The  charge  of  the  circuit  judge 
was  therefore  erroneous. 

This  disposes  of  some  other  questions  in  the  record  of  evi- 
dence as  to  value,  and  incidentally  of  others  in  the  pleadings, 
but  it  is  proper,  if  not  necessary,  to  notice  one  or 
two  assignments  more  particularl)-.    There  was  no  Jl^JaiujT 
effort  to  show  that  this  contract  was  not  in  fact 
executed.     No  plea  of  non  est  factum  is  filed.     In  one  replica- 
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tion  to  defendant's  plea  of  the  contract,  it  is  claimed  there- 
under that  the  liability  assumed  on  agreed  valuation  was 
only  $100.  Plaintiff  averred  that  the  contract  was  unlawful; 
that  he  did  not  agree  to  it;  and  joined  issue  on  so  much  oi 
the  plea  as  denied  tender  of  the  horse  to  defendant  as  com- 
mon carrier.  In  another  he  averred  that  he  did  not  agree  as 
stated,  and  that  the  clause  was  inserted  without  his  consent, 
and  is  contrary  to  public  policy,  etc.  The  defendant  moved 
to  strike  out  these  replications,  because  they  were  bad  for 
duplicity,  tendered  issues  of  law  and'  fact,  and,  as  to  denial  of 
contract,  were  in  effect  pleas  of  non  est  factum  and  were  not 
sworn  to.  The  motion  beine  overruled,  defendant  demurred 
for  the  same  reason.  The  demurrer  was  likewise  overruled, 
the  defendant  assigns  this  as  error.  The  assignment  is  well 
taken.  The  replications  were  bad,  and  must  be  stricken  out. 
The  plaintiff  averred  in  his  declaration  that  defendant  de- 
clined to  ship  the  stock  under  any  other  than  the  special  con- 
tract. The  defendant  denied  this.  There  was  testi- 
mony to  sustain  both  the  averment  and  plea.  On  '*'•"■*  ottre* 
this  issue  defendant  proposed  to  prove  by  witness  g^M^Me" 
Thompson  if  "shippers  were  allowed  their  choice 
as  to  the  manner  of  contract  they  would  ship  under,  and  also 
what  were  his  instructions  and  duties  (as  defendant's  agent) 
when  parties  chose  not  to  ship  under  the  live-stock  contract 
proven."  To  this  plaintiff  excepted,  because  it  was  not 
shown  *•  that  any  tender  of  such  a  contract  of  shipment  was 
made."  This  exception  was  sustained  and  the  evidence  ex- 
cluded, and  this  is  assigned  as  error.  It  was  error  to  refuse 
to  permit  defendant  to  make  this  proof.  Both  the  witnesses 
for  plaintiff  and  defendant  agreed  that  no  other  contract  than 
that  signed  was  tendered,  but  they  also  agreed  that  no  other 
was  demanded.  It  was  therefore  competent  for  defendant 
.to. show  that  it  was  willing  and  ready  to  execute  another 
upon  terms  reasonable  to  the  shipper,  if  he  preferred  it,  in 
which  no  agreed  valuation  or  limitation  of  liability  was  re- 
quired as  a  prerequisite  to  the  shipment.  He  need  not  speci- 
fically tender  another  contract.  An  offer  or  readiness  to 
make  it  is  sufficient.  Louisville  &  N.  R.  Co.  v,  Gilbert,  88 
Tenn.  431-435,42  Am.  &  Eng.  R.  Cas.  372,  Louisville  &  N.  R. 
Co.  V,  Manchester  Mills,  88  Tenn.  653.  The  judgment  of  the 
circuit  court  is  reversed,  and  the  case  remanded  for  a  new 
trial.     The  defendant  in  error  will  pay  the  cost  of  appeal. 

Limitation  of  Liability  by  Carriors  of  Live  Stoclc. 

Authority  0/ Carrier  to  Stipulate  for  Agreed  Valuation. — In  Chicago, 
R.  I.  &  P.  R.  Co. 2/.  Witty  (Neb.  June  30,  1890),  49  N.  W.  Rep.  183,  it  was 
held  that  a  common  carrier  of  live  stoclc  cannot  by  contract  with  a  ship- 
per relieve  itself,  either  in  whole  or  in  part,  from  liability  for  injury  or  loss 
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resulting  from  its  own  negligence.  The  court  said  :  "  It  is  claimed  that 
the  limitation  in  the  contract  as  to  the  amount  of  dama^;es  in  case  of  loss 
or  injury  does  not  tend  to  exempt  the  carrier  from  liability  for  negligence. 
The  authorities  cited  in  brief  of  plaintiff  in  error  so  hold,  but  we  are  unable 
to  draw  such  a  distinction.  If  a  carrier,  cannot,  by  stipulation,  be  relieved 
from  liability  for  its  negligence,  it  is  equally  clear,  for  the  same,  reason, 
that  it  cannot,  by  contract  with  the  shipper,  limit  the  amount  of  recovery 
of  damages  resulting  from  such  negligence.  If  the  plaintiff  -in  error  can 
lawfully  stipulate  that  the  damages  shall  not  exceed  $100,  it  could  likewise 
contract  that  it  should  not  be  more  than  $25,  or  any  smaller  sum  ;  there- 
by practically  relieving  itself  from  all  responsibility  for  injuries  occasioned 
by  its  ow^n  negligence.  That  would  be  accomplishing  indirectly  what  it 
could  not  lawfully  do  directly.  The  proof  fully  shows  that  the  horse 
when  shipped  was  worth  not  less  than  $400 ;  and  to  hold  that  the  owner 
can  only  recover  one-fourth  that  sum  would  be  to  exempt  the  carrier  from  a 
part  of  the  liability  assumed  by  it  for  injuries  resulting  from  its  own  care- 
lessness or  negligence.  This  the  law  will  not  sanction.  Morrison  z*,  Phil- 
lipps  &  C.  Construction  Co.,  44  Wis.  405  ;  Black  v.  Goodrich  Transporta- 
tion Co.,  55  Wis.  319;  Kansas  City,  St.  J.  &  C.  B.  R.  Co.  ?'.  Simpson.  30 
Kan.  645.  16  Am.  &  Eng.  R.  Cas.  158  ;  Southern  Express  Co.  v.  Moon,  39 
Miss.  822  ;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  Abels,  60  Miss.  1017,  21  Am. 
&  Eng.  R.  Cas.  105;  United  States  Express  Co.  v.  Backnian,  28  Ohio  St.  144; 
Moulton  7/.  St.  Paul,  M.  &  M.  R.  Co.,  31  Minn.  85,  12  Am.  &  Eng.  R. 
Cas.  13 ;  Boehl  v,  Chicago,  M.  St.  P.  R.  Co.,  44  Minn.  191,  45  Am.  &  Eng. 
R.  Cas.  351 ;  Adams  Express  Co.  v.  Stettaners,  61  III.  184;  Oppenheimer 
i'.  United  States  Express  Co.,  69  111.  62  ;  Grogan  t>,  Adams  Express  Co.. 
M4  Pa.  St.  523,  30  Am.  &  Eng.  R.  Cas.  9."  See  generally  as  to  validity 
of  stipulations  for  an  agreed  valuation,  Boehl  v.  Chicago.  M.  &  St.  P.  R. 
Co.  (Minn.),  45  Am.  &  Eng.  R.  Cas.  351 ;  Western  R.  of  Alabama  ?'.  Har- 
well (Ala.),  45  A/.  358;  Louisville  &  N.  R.  Co.  v.  Wynn  (Tenn.),  45  ///. 
312,  note  319. 

Stipulation  that  Shipper  Accepts  the  Car — Palace  Horse  Cars  Owned  by 
Another  Company. — In  Louisville  &  N.  R.  Co.  v.  Dies  (Tenn.)  Jan.  30, 
1892),  18  S.  \V.  Rep.  266,  it  was  held  that  a  contract  for  the  shipment  of 
live  stock,  wherein  the  shipper  stipulates  that  he  has  examined  the  car, 
and  accepts  it  as  suitable  and  sufficient,  did  not  estop  him  from 
recovering  for  injuries  to  an  animal  caused  by  a  defect  in  the  car, 
since  a  carrier  cannot  limit  its  common-law  liability  so  as  to  exempt  itself 
from  the  consequences  of  it  own  negligence  in  furnishing  an  unsafe  vehi- 
cle. Nor  does  the  fact  that  the  animal  was  shipped  in  a  palace  horse-car, 
owned  by  an  independent  company,  which  was  paid  for  its  use  by  the 
shipper,  exempt  the  railroad  company  which  ran  the  car,  and  with  which 
the  contract  of  shipment  was  made,  from  liability  for  injuries  sustained 
from  a  defect  in  the  car,  as  a  carrier  cannot  escape  responsibility  by  carry- 
ing its  freight  in  cars  furnished  or  owned  by  another  company.  The 
court  said  :  '*  The  carrier  cannot  escape  responsibility  by  carrying  its 
freight  in  cars  furnished  by  or  owned  by  an  other  company.  Itwasacommon 
carrier  with  respect  to  this  shipment,  and  it  was  a  matter  of  no  import- 
ance who  owned  or  furnished  or  paid  for  the  particular  car  into  which 
this  stock  had  been  loaded.  This  has  been  thoroughly  well  settled  with 
respect  to  its  liability  to  passengers.  In  the  case  of  Pennsylvania  Co.  r'. 
Roy,  the  passenger  was  injured  by  reason  of  a  defect  in  a  Pullman  pal- 
are-car  in  which  he  was  riding.  Although  the  car  belonged  to  the  Pull- 
man Company,  and  was  in  the  immediate  control  of  its  own  agents  and 
employes,  the  supreme  court  of  the  United  States  was  unanimously  of  the 
opinion  that  this  car  being  a  part  of  the  train  under  the  control  rif  the 
railway  company  made  the  latter  liable  for  any  defect  in   the  car  whereby 
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one  of  its  passengers  was  injured.  102  U.  S.  452,  i  Am.  &  Eng.  R.  Cas. 
225.  So  in  the  case  of  Louisville,  N.  &  G.  S.  R.  Co.  v.  KatzenSerg^er,  16 
Lea,  (Tenn.),  380,  the  railway  com()any  was  held  liable  for  the  loss  by  a 
passenger  of  his  hand  baggage  while  riding  in  a  sleeping-car  under  the 
special  care  of  the  servants  of  an  independent  sleeping-car  company.  That 
the  car  made  a  part  of  the  train  of  the  railway  company,  fixed  its  respon- 
sibility as  a  carrier.  The  rule  applicable  to  the  carriage  of  passengers  in 
the  case  of  an  independent  company  applies  with  full  force  to  the  carriage 
of  stock  in  special  cars,  owned  by  an  independent  company." 

Action  on  Special  Contract. — Where  there  is  a  special  contract  varying 
the  liability  of  the  carrier,  the  action  is  properly  brought  on  the  special 
contract,  and  not  on  the  general  liability.  Boaz  v.  Central  R.  &  B.  Co., 
87  Ga.  463. 

Limitation  of  Time  for  Bringing  Action — Waiver. — A  provision  in  a 
shipping  contract,  limiting  the  time  for  bringing  action  thereon,  is  waived 
by  the  carrier  inducing  the  shipper  by  promises  to  pay,  to  delay  bringing 
suit  until  after  the  time  has  expired.  But  where  the  statements  as  to  the 
payment  of  the  claim  are  made  by  the  carrier's  local  agent,  merely  as  his 
opinion,  and  he  states  that  he  has  no  authority  in  the  matter,  the  carrier 
is  not  concluded  thereby.  Gulf  C.  &  S.  F.  R.  Co.  v,  Trawick  (Tex.  Feb. 
6,  1891),  15  S.  W.  Rep.  568. 


Illinois  Central  R.  Co. 
Peterson. 

{68  Mississippi^  4S4^ 

Carriers  of  Live  Stock— Obligation  of  Carrier  to  Lay  Out  Car. — Where  a 
person  hires,  at  a  certain  price  for  the  trip,  a  car  of  a  railroad  company  in 
which  stock  may  be  fed  ;and  watered,  and  fills  such  car  with  horses  and 
"emigrant  movables."  the  contract  providing  that  the  shipper  shall  accom- 
pany the  car  and  feed  and  water  and  care  for  the  stock,  there  is  no  obli- 
gation on  the  part  of  the  company  to  lay  out  such  car  for  re- 
loading because  one  of  the  horses  has  got  down  in  the  car,  since  the 
shipper  can,  if  he  chooses,  secure  delay  by  abandoning  the  contract  al- 
tojjjether,  or  by  making  a  new  contract  for  another  time. 

Federal  Statute  Providing  for  Unloading  and  Feeding  Stock  —Enforcement 
in  State  Courts. — The  federal  statute  (Rev.  Stat.  U.  S.  $4386)  providing 
that  animals  transported  on  railroads  shall  be  unloaded  and  fed  at  certaiu 
intervals,  is  a  statute  with  the  enforcement  of  which  the  state  courts  are 
in  no  way  concerned. 

Appeal  from  Hinds  Circuit  Court. 

Action  to  recover  damages  for  the  death  of  two  horses  and 
injury  to  several  others  while  being  transported  over  de- 
fendant's railroad.  Judgment  for  plaintiff.  Defendant  ap- 
peals. 

W.  P.  &  J.  B.  Harris,  for  appellant. 

E.  E.  Baldwin,  for  appellee. 

Woods,  C.  J. — Under  the  special  contract  in  evidence, 
and  under  which  the  appellee  seeks  a  recovery,  the  defend- 
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ant  corporation  let  to  appellee  an  entire  car,  to  be  used  by 
him  in  the  transportation  of  what  is  denominated 
c«Msutod  u  emigrant  movables,"  consisting,  in  this  instance, 
of  six  horses  and  a  lot  of  miscellaneous  property, — corn, 
feed-stuff,  furniture,  etc.  The  car  was  under  the  charge  and 
in  the  care  of  appellee,  was  loaded  by  him  at  his  own  dis- 
cretion, and  was  held  in  the  defendant's  yards  at  Chicago,  to 
meet  appellee's  wishes,  for  about  three  days,  in  order  to  per- 
mit him  to  complete  his  load;  and  this  while  the  horses  were 
all  on  the  car,  they  having  been  loaded  at  a  point  30  miles 
north  of  Chicago.  The  contract  stipulated,  for  the  railroad 
company,  against  liability  on  its  part,  except  for  injuries 
resulting  from  collisions  or  derailment  in  transportation. 
That  the  railroad  limited  its  liability  for  wilful  injuries  or 
gross  negligence  is  not  contended  by  its  counsel.  By  this 
special  contract  the  appellee  agreed  to  feed,  water,  and  take 
care  of  his  stock,  and  to  load  and  unload  the  animals,  and  to 
exempt  the  railroad  company  from  loss  occurring  by 
jumpmg  from  the  cars,  delay  of  trains,  or  any  damage  the 
stocK  might  sustain,  except  such  as  should  result  from  colli- 
sions or  derailment  of  cars  in  course  of  transportation.  Suit- 
able provision  was  made  for  feeding  and  watering  the  stock 
on  tne  car,  and  they  were  properly  fed  and  watered  by  ap- 
pellee, who  accompanied  the  stock,  without  further  charge 
than  the  price  paid  for  the  use  of  the  car.  After  the  stock 
had  been  loaded  and  kept  confined  in  the  car  for  nearly 
three  days,  the  appellee  completed  his  additional  loading, 
and  the  car  was  talcen  in  charge  by  appellant,  to  be  trans- 

t)orted  on  its  route  to  Jackson,  Miss.  The  next  day  after 
eaving  Chicago  appellee  discovered  that  one  of  the  young 
stallions  was  down  in  the  car.  He  got  it  up,  but  before 
reaching  Centralia,  and  about  a  day  after  the  journey  had 
been  begun,  the  same  young  animal  was  found  down 
again,  and  as  was  thought  by  appellee  to  be  down 
finally,  as  he  expresses  it.  On  reaching  Centralia  ap- 
pellee made  application  to  the  railroad  company's  agent  to 
be  laid  out  for  24  hours,  to  the  end  that  he  might  rearrange 
his  load,  (then  plainly  seen  to  have  been  improperly  loaded,^ 
and  to  rest  his  stock,  which  application  was  not  accepted 
and  complied  with,  though  the  car  of  appellee  was  actually 
taken  out  of  the  train  in  which  it  was  being  carried,  and  was 
permitted  to  lie  at  Centralia  for  a  few  hours, — a  time  too 
short,  however,  as  appellee  thought,  to  afford  him  opportu- 
nity to  unload,  rest  his  stock,  and  rearrange  the  load. 

The  question  then,  which  meets  us  on  the  threshold  of  the 
case,  and  whose  determination  by  us  may  prove  conclusive 
of  the    entire    controversy   is,   had   the   appellee   the  right 
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to  demand  that  he  be  laid  out  at  Centralia  ?  If  he  had  this 
right,  how  was  it  acquired  ?  Was  it  an  implied  ob- 
ligation resting  upon  the  railroad?  If  it  finds  carrier aot 
rest  under  the  contract,  it  will  be  found  by  impli-  J]^"^*"^^!* 
cation.  There  is  no  express  obligation  of  this  char- 
acter appearing  on  the  face  of  the  instrument.  If  it  was  an 
implied  obligation  on  the  railroad,  how  is  the  implication 
raised.^  If  it  was  the  custom  of  the  railroad  company  to  lay 
out  cars  in  which  a  few  horses  were  carried,  then  there 
was  an  implied  obligation  assumed  to  comply  with  such 
custom  on  the  part  ofthe  railroad.  But  the  undisputed  evi- 
dence perfectly  shows  that,  while  it  was  the  custom  to  lay 
out  car-load  lots  of  animals  every  24  or  28  hours,  in  order 
that  they  might  be  fed,  watered,  and  cared  for,  no  such  cus- 
tom prevailed  or  existed  in  cases  where  a  few  animals  only 
were  loaded  in  a  car,  and  where  provision  was  made  there- 
on for  watering  and  feeding  the  animals.  The  custom  was 
unknown  in  cases  of  the  latter  character.  Nor  does  the  ab- 
sence of  the  custom  seem  unnatural ;  there  being  no  neces- 
sity, apparently,  in  ordinary  cases,  for  any  unloading.  The 
cases  referred  to  by  appellee's  counsel  in  Illinois  Cent.  R.  Co. 
V.  Adams,  42  111.  474,  and  Toledo,  W.  &  W.  R.  Co.  v,  Thomp- 
son, 71  111.  434,  raised  an  implied  obligation  on  the  carrier  to 
throw  water  on  hogs  crowded  in  a  car,  because  of  the  known 
custom  of  railroads  to  so  apply  water  to  that  particular 
animal.  The  other  case  relied  upon  by  counsel  for  appellee 
is  that  of  Kinnick  z\  Chicago  R.  I.  &  P.  R.  Co.,  6g  Iowa 
665,  27  Am.  &  Eng.  R.  Cas.  55.  In  that  case  the  railroad 
company  received  a  car-load  of  hogs  from  plaintiff,  and, 
after  loading  and  starting  them  on  their  jpurney,  there  was 
such  delay,  by  reason  of  the  wrecking  of  another  train,  that 
a  number  of  the  hogs  died  ;  and  the  court  held,  as  it  was  a 
natural  propensity  01  bogs  to  struggle  to  get  near  to  or 
away  from  tne  doors  of  a  car,  when  it  is  left  standing,  and  to 
"  pile  up  "  on  each  other  in  such  struggles,  and  thereby  pro- 
duce injury  or  death,  and  as  it  appeared  that  the  injuries 
complained  of  were  attributable  ,to  the  failure  of  the  rail- 
road company  to  give  the  animals  any  attention  during  the 
12  hours  during  which  the  train  was  standing  still  because 
of  the  obstructing  wreck,  that  the  company  was  liable  be- 
cause of  its  negligence,  in  this  extraordinary  danger  to  the 
animals,  in  failing  to  do  what  the  delay  and  consequent  peril 
to  the  animals  required  should  be  done.  We  fail  to  see  any 
support  in  any  of  these  cases  for  the  proposition  that  there 
was  an  implied  obligation  in  the  case  at  bar  upon  the  rail- 
road company  to  lay  out  the  car,  which  appellee  had  hired, 
for  24  hours,  at  Centralia.     The  contrary  is  involved  in  these 
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decisions,  as  we  understand  them. 

In  the  absence  of  any  custom  imposing*  obligation  to  lay 
out  on  the  appellee,  what  is  there  in  the  conduct  of  the  parties 
to  the  contract  before  us  which  will  authorize  us  to  say  that 
any  purpose  to  lay  out  the  car,  after  it  had  been  started  on 
its  way  to  its  destination,  was  in  the  minds  of  the  company 
and  the  appellee  ?  What  is  the  foundation  for  implying  that 
the  minds  of  the  parties  ever  dwelt  upon  or  met  in  an}'  un- 
expressed agreement  that  appellee  should  have  such  right  ? 
We  have  been  unable  to  lind  any  circumstance,  even,  which 
tends  to  support  that  proposition.  On  the  other  hand,  there 
is  much  in.  the  evidence  01  the  appellee  which  strongly  shows 
that  he  regarded  the  use  of  the  car  as  confined  to  one  con- 
tinuous trip.  He  placed  three  horses  in  each  end  of  the  car, 
and  then  partitioned  both  ends  in  front  of  the  horses,  their 
heads  being  towards  the  middle  doors  of  the  can  He  like- 
wise made  stalls  for  the  horses,  respectively,  within  the  par- 
titioned spaces,  and  then  he  proceeded  to  fill  up  the  vacant 
space  ifi  the  middle  of  the  car  with  a  large  quantity  of  corn 
and  other  feed-stuff,  household  goods,  etc.  The  whole  ar- 
rangement of  the  car-load,  as  made  bv  the  appellee,  precluded 
the  unloading  of  the  car.  unless  witfi  much  labor  and  consid- 
able  time.  It  is  perfectly  apparent  that  neither  when  the 
contract  was  executed  nor  when  the  car  was  loaded  was 
there  any  thought  of  having  a  layout  accorded  him  while  on 
the  way,  in  the  mind  of  appellee  himself,  even.  We  fail  to 
find  any  ground  for  maintaining  that  there  was  any  implied 
obligation,  under  the  contract  to  give  appellee  the  desired 
layout. 

It  is  said  by  counsel  for  appellee  that  by  §4386,  Rev.  St.U.S., 
a  definite  rule  for  the  transportation  of  animals  is  created,  and 

penalties  prescribed  for  disregard  of  tl:  ;  rule, 
•u."^*' *'**'    With  this  rule  and   its  eniorcement  the  courts  of 

the  state  are  no  way  concerned.  But  the  act  itself, 
in  a  subsequent  section,  provides  for  the  recovery  of  the  pen- 
alty in  a  civil  action  in  the  proper  federal  court.  It  is  waste 
of  words  to  say  more. 

Is  there  an  obligation,  founded  in  common  humanity-, 
which  required  the  railroad  company  to  lay  out  appellee's 

car,  in  order  that  dumb  brutes  may  have  relief 
Theiqjarjr  from  Suffering  and  rescue  from  death?  It  is  not 
o*th?piiiln'.*  necessary  for  us  to  answer.  The  evidence  satisfies 
iifl.  us  that  the  appellee  did  not  himself  think  the  stock 

in  the  condition  indicated  in  the  foregoing  question 
when  he  made  his  request  at  Centralia  to  be  laid  out.  Sure- 
ly it  cannot  be  believed  that  if  he  then  knew,  or  had  reason 
to  know,  that  very  valuable  stallions  (one  of  which  he  had 
paid  $8fio  for)  and  valuable   marcs  were  in  peril  of  impend- 
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ing  death  or  serious  injury,  self-interest,  as  well  as  humanity, 
would  not  have  constrained  him  to  make  a  new  contract  for 
longer  use  of  his  car,  or,  if  necessary,  to  abandon  altogether 
his  then  contract  with  the  railroad  company,  and  take  the 
chances  of  the  trifling  loss  of  $60,  which  he  had  bound  him- 
self to  pay  the  railroad,  by  then  and  there  unloading  his  car 
and  leaving  the  train.  It  is  manifest  that  by  keeping  his 
stock  on  the  car  for  three  days  before  starting  them  south- 
ward from  Chicago,  and  by  so  loading  the  car  as  to  render 
it  impossible  to  take  the  stock  out  without  great  trouble  and 
delaj',  the  appellee  had  placed  himself  in  the  unfortunate  sit- 
uation which  confronted  him  at  Centralia,  and  from  which 
he  could  only  extricate  himself  by  making  a  new  contract 
for  the  use  of  the  car  for  a  longer  time  than  originally  thought 
needful,  or  by  abandoning  his  contract  altogether,  and  re- 
moving his  stock  from  the  train.  As  'these  views,  for  the 
present,  appear  to  cut  up  by  the  roots  appellee's  contention, 
we  find  it  unnecessary  to  express  any  opinion  on  any  other 
point  involved.     Reversed  and  remanded. 

Carriage  of  Live  Stock— Duty  of  Carrier  to  Unload,  Feed,  and  Water 
Stoclc. — See  generally  note,  42  Am.  and  Eng.  R.  Cas.  537 ;  note  45  Id. 
355  ;  Good  V.  Galveston,  H.  &  S.  A,  R.  Co.,  40/^.  98 ;  Kinniclc  v.  Chicago, 
R.  1.  &  P.  R.  Co.  ( Iowa)  27  Am.  &  Eng.  R.  Cas.  55 :  Louisville  &  N.  R. 
Co.  t/.  Trent,  (Tenn. )  16  Am.  &  Ene.  R.  Cas.  170,  note  171;  Bryant  7/. 
Southwestern  R.  Co.  (  Ga. )  6  Am.  &  Eng.  R.  Cas.  388  ;  McAlister  v.  Chi- 
cago, R.  I.  &  P.  R.  Co.  (Mo. )  7  Id.  373  ;  United  States  v.  East  Tennessee, 
V.  &  G.  R.  Co.  (  C.  C. )  9  Id.  259. 

If  live  stock  is  transported  in  cars  which  are  not  properly  constructed 
for  feeding  and  watering  stock,  it  is  the  duty  of  the  carrier  to  furnish 
places  where  the  stock  may  be  unloaded,  watered,  and  fed  without  injury 
in  any  kind  of  weather,  under  a  statute  (  Rev.  Stat.  Tex.  art.  284)  making 
it  the  duty  of  a  common  carrier  of  live  stock  to  feed  and  water  the  same 
during  the  time  of  conveyance,  unless  otherwise  provided  by  special  con- 
tract. International  &  G.  N.  R.  Co.  v.  McRae,  (Tex.,  Dec.  23,  1891 ),  18 
S.  W.  Rep.  672.  Where  the  bill  of  lading  stipulates  that  the  shipper  is  to 
supply  food  and  water  for  the  stock,  it  is  error  to  charge  that  the  railroad 
company  is  liable  if  it  omitted  to  give  him  opportunity  therefor,  when  the 
evidence  shows  that  no  application  was  made  for  such  opportunity.  Mo- 
bile &  O.  R.  Co.  V.  Francis.  ( Miss.,  May  25,  1891 )  9  So.  Rep.  508. 

The  shipper  of  live  stock  by  railway,  under  a  special  contract  in  which 
he  agrees  that,  *'  in  case  of  accidents  to  or  delays  of  time  from  any  cause 
whatever,  "he**  is  to  feed,  water  and  take  proper  care  of  the  stock  at  his 
own  expense, "  cannot  recover  damages  resulting  from  his  own  failure  to 
perform  his  part  of  the  contract,  although  the  company  may  have  con- 
sumed more  time  than  necessary  in  effecting  the  transportation.  There 
might  be  damage  from  such  delay  by  increasing  the  expense  of  the  shipper, 
or  by  some  loss  to  him  in  consequence  of  the  change  of  market  value,  but 
the  deterioration  in  the  condition  of  the  animals  from  lack  of  food,  water, 
and  attention  would  not  result  from  the  delay,  but  from  the  negligence  of 
the  shipper.    Boaz  v.  Central  R.  &  D.  Co.,  87  Ga.  463. 

The  federal  statute  (Rev.  Stat.  U.  S.  §4386)  providing  that  no  inter- 
state railroad  shall  confine  cattle  in  cars  for  a  longer  period  than  twenty- 
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eight  hours  without  unloading  the  same  for  rest,  water,  and  feeding,  un- 
less prevented  from  so  doing  by  storm  or  other  accidental  cause,  was  not 
intended  to  fix  a  period  during  which  the  company  could,  without  incur- 
ring liability,  hold  cattle  without  unloading  for  such  purposes.  Missouri 
Pacific  R.  Co.  V.  Ivy,  79  Tex.  444. 

A  railroad  company,  under  its  contract  to  transport  and  deliver  cer- 
tain horses  and  to  store  them  if  not  called  for.  which  stipulates  that  it 
will  not  be  liable  as  a  common  carrier  after  their  arrival  at  the  "place  of 
destination  and  unlading,  "  that  "  live  animals  will  only  be  taken  at  the 
owner's  risk "  during  "  transportation,  loading  and  unloading,  unless 
specially  agreed  to  the  contrary,  "and  that  freight  "  must  be  taken  away 
within  twenty-four  hours  after  being  unladen  from  the  cars,  "  is  bound 
to  unload  the  horses,  though  at  the  owner's  risk,  irrespective  of  a  local 
usage  or  general  regulation  of  the  company  requiring  consignees  to  un- 
load livestock.     Benson  v.  Gray,  154 Mass.  391. 

Statement  by  Shipper  as  to  Condition  of  Stock  Signed  along  Route.— In 
Missouri  Pacific  R.  Co.  v.  Ivy,  79  Tex.  444,  it  was  held  that  a  shipper  of 
live  stock  is  not  bound  by  admissions  that  the  stock  was  in  good  condition 
mad'e  in  various  reports  signed  by  him  along  the  route  without  reading, 
on  the  representations  of  the  conductors  presenting  them  that  such  re- 
ports were  only  intended  to  show  that  there  was  no  accident  during  the 
run. 

In  International  8l  G.  N.  R.  Co.  v,  McRae,  ( Tex.,  Dec.  22,  1891 )  18  S. 
W.  Rep.  672,  it  was  held  that  where  a  railroad  company  requires  the 
shipper  of  stock  and  the  conductor  of  the  train,  on  which  it  is  being  trans- 
ported, to  sign  a  written  statement  of  the  condition  of  the  stock,  such 
statement  to  be  attested  by  a  third  person,  the  paper  will  not  be  received 
in  evidence  unless  its  execution  is  proved  by  the  subscribing  witness,  or 
the  failure  to  produce  such  witness  is  explained. 


State  ex  reL  Ives,  Attorney  General, 

V, 

Kansas   Central  R.   Co.,   et  al. 

{Kansas  Supreme  Courts  Dec.  5,  i8gi!) 

Effect  of  Recommendation  of  Railroad  Commissioners  as  to  Repairs. — 

Under  the  provisions  of  section  5,  chap.  124,  Sess.  Laws  1883  (paragraph  1328, 
Gen.  St.  1089),  an  order  or  recommendation  of  the  board  of  railroad  com- 
missioners of  the  state  to  a  railroad  comj^any,  requiring  repairs  to  be  made 
upon  its  road  or  track  to  promote  the  security,  convenience  and  accom- 
modation of  the  public,  is  advisory  only.  Such  an  order  or  recommenda- 
tion is  not  final  or  conclusive  upon  the  railroad  company  or  in  the  courts. 

On  the  25th  of  October,  1891,  the  state  of  Kansas,  upon 
the  relation  of  the  attorney  general,  filed  its  written  applica- 
tion in  this  court,  supported  by  certain  affidavits,  praying 
for  a  peremptory  writ  of  mandamus  to  compel  the  Kansas 
Central  Railroad  Company  and  the  Union  Pacific  Railway 
Company  to  repair  at  once  the  Kansas  Central  Railroad  from 
Leavenworth  to  Miltonvale,  by  relaying  the  same  with  56- 
pound  steel  rails,  in  accordance  with  an  order  of  the  board 
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of  railroad  commissioners  of  the  state  of  Kansas.  On  No- 
vember 4,  1889,  an  alternative  writ  of  mandamus  was  allowed 
and  served  upon  the  defendant  companies,  which  recited, 
among  other  things :  "That  the  board  of  railroad  commis- 
sioners  of  the  state  of.  Kansas  having  been  advised  of  the 
condition  of  the  Kansas  Central  Railroad,  and  having  made 
a  careful  examination  and  inspection  of  the  same,  on  the  13th 
of  May,  1891,  found  and  determined  that  said  railroad  had 
been  and  was  in  an  unsafe  and  dangerous  condition  for  the 
transportation  of  persons  and  property  over  the  same,  by 
reason  of  the  insufficiency,  condition  and  weight  of  the  iron 
rails  in  said  tracks ;  that  by  reason  of  its  condition,  the  train 
service  in  use  on  like  railroads  has  been  abandoned,  and  that, 
pursuant  to  said  finding  and  determination,  the  said  board 
made  its  order  that  the  Tine  of  said  railroad  should  be  re- 
paired from  the  city  of  Leavenworth  to  the  town  of  Milton- 
vale  by  the  laying  of  new  rails  of  standard  pattern,  and  of 
not  less  than  a  weight  of  fifty-six  pounds  to  the  lineal  yard  ; 
that  this  order  was  mailed  to  the  vice-president  and  general 
manager  of  the  defendant,  the  Union  Pacific  Railway  Comr 
pany  ;  that  afterwards,  on  June  9,  1891,  said  board  again 
wrote  said  officers  concerning  said  order ;  that  afterwards, 
on  June  16,  1891,  said  officer  was  again  informed  of  said  order 
by  telegram  ;  that  on  the  last  day  aforesaid  the  said  office,r 
replied,  in  substance,  that  the  whole  matter  had  been  sub- 
mitted to  those  who  owned  the  road  from  whom  said  officer 
received  his  instruction;  that  on  June  19,  1891,  the  said 
boards  informed  said  officer  that  immediate  action  on  his 
part  was  expected;  that  on  the  21st  day  of  June,  1891,  said 
officer  replied  to  the  said  board  that  he  had  sent  the  corre- 
spondence to  the  New  York  office,  where  estimates  were 
then  being  considered,  together  with  his  own  recommenda- 
tion, in  harmony  with  the  demands  of  the  said  board ;  that 
on  the  i6th  day  of  September,  1891,  the  vice-president  and 
general  manager  of  said  defendant  applied  to  said  board  for 
a  modification  of  said  order;  that  on  the  i8th  day  of  Sep- 
tember, 1891,  the  said  officer  of  said  defendant  again  asked 
for  a  modification  of  said  order,  and  the  said  board  again,  on 
September  30th,  informed  said  officer  that  it  would  not  re- 
cede from  said  order ;  that  said  railroad  has  not  been  main- 
tained to  meet  the  demands  of  public  obligations ;  that  it 
has  been  neglected ;  that  the  board  further  informed  him 
that  it  would  relieve  itself  of  the  responsibility  to  secure  ac- 
tion which  was  then  formally  refused  by  said  officer ;  and 
said  officer  was  advised  that  the  whole  matter  had  been 
placed  in  the  hands  of  the  governor  of  the  state  of  Kansas 
lor  his  action,  and  that  the  governor  of  the  state  of   Kansas, 

49  A.  &  E.  R.  Gas. — 12 
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by  his  written  direction  to  the  attorney  general,  directed  the 
institution  of  this  suit."  On  November  5,  1891,  the  Union 
Pacific  Railway  Company  filed  its  motion  to  quash  and  set 
aside  the  alternative  writ,  for  the  reason  that  it  did  not  state 
facts  sufficient  to  entitle  the  plaintiff  to  the  relief  sought 
This  motion  was  heard  on  Friday,  November  6th,  at  the 
November  session  of  the  court  for  1891. 

The  powers  and  duties  of  the  board  of  railroad  commis- 
sioners of  the  state,  as  prescribed  by  the  statute,  so  far  as 
necessary  to  be  referred  to  in  the  determination  of  this  case, 
are  as  follows:  "  Par.  1328.  Said  commissioners  shall  have 
the  general  supervision  of  all  railroads  in  the  state  operated 
by  steam,  and  all  express  companies,  sleeping  car  companies, 
and  all  other  persons,  companies,  or  corporations  doing  busi- 
ness as  common  carriers  in  this  state  ;  and  shall  inquire  into 
any  neglect  or  violation  of  the  laws  of  this  state  by  any  per- 
son, company,  or  corporation  engaged  in  the  business  of 
transportation  of  persons  or  property  therein,  or  by  the  offi- 
cers, agents,  or  employes  thereof;  and  shall  also  from  time 
to  time  carefully  examine  and  inspect  the  condition  of  each 
railroad  in  the  state,  and  of  its  equipment,  and  the  manner 
of  its  conduct  and  management,  with  reference  to  the  public 
safety  and  convenience.  Whenever,  in  the  judgment  of  the 
railroad  commissioners,  it  shall  appear  that  any  railroad  cor- 
poration, or  other  transportation  company,  fails,  in  any  re- 
spect or  particular,  to  comply  with  the  terms  of  its  charter 
or  the  laws  of  the  state,  or  whenever  in  their  judgment  any 
repairs  are  necessary  upon  its  road,  or  any  addition*  to  its 
rolling  stock,  or  any  addition  to  or  change  of  its  stations  or 
station  houses,  or  any  change  in  its  rates  for  transporting 
freight,  or  any  change  in  the  mode  of  operating  its  road  and 
conducting  its  business  is  reasonable  and  expedient  in  order 
to  promote  the  security,  convenience,  and  accommodation 
of  the  public,  said  commissioners  shall  inform  such  corpora- 
tion of  the  improvement  and  changes  which  they  adjudge  to 
be  proper,  by  a  notice  thereof  in  writing,  to  be  served  by 
leaving  a  copy  thereof,  certified  by  the  commissioners*  sec- 
retar3%  with  any  station  agent,  clerk,  treasurer,  or  any 
director  of  said  corporation  ;  and  a  report  of  the  proceed- 
ings shall  be  included  in  the  annual  report  of  the  commis- 
sioners to  the  Governor.  Nothing  in  this  section  shall  be 
construed  as  relieving  any  railroad  company,  or  other  trans- 
portation corporation,  from  their  responsibility  or  liability 
for  damage  to  person  or  property."  Laws,  March  8,  1883, 
chap.  I24,'§5.  "Par.  1352.  That  whenever,  in  the  judgment  of 
the  board  of  railroad  commissioners,  it  is  necessary  to  the 
convenience  or  accommodation  of  the  public  that  two  or 
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more  railroads  that  cross  or  run  parallel  with  each  other 
should  connect  at  or  near  the  point  of  crossing  or  places  pf 
business  along  such  railroad,  for  the  transfer  of  cars  from 
one  road  to  another,  the  board  may  require  the  construction 
of  necessary  switch  connection  between  such  railroads  at  the 
points  where  deemed  necessary,  in  the  following  manner: 
Said  board  of  railroad  commissioners  shall  serve,  upon  the 
railroad  companies  whose  road  it  is  deemed  necessary  to  con- 
nect, a  certified  copy  of  their  finding  and  decision,  in  which 
shall  be  stated  the  character  of  connections  to  be  built,  whose 
duty  it  shall  then  be  to  construct  such  switch  connections 
within  such  time  as  the  said  board  shall  prescribe,  and  the 
expense  of  the  same  shall  be  borne  equally  by  the  companies 
whose  roads  so  connect  or  run  parallel.  If  one  of  the  said 
companies  shall  build  the  whole  of  such  switch,  it  may  re- 
cover one-half  of  the  cost  of  the  same  from  the  compan)' 
whose  duty  it  was  to  construct  one-half  of  such  switch."  Laws 
1889,  chap.  133, §  I,  as  amended  by  Laws  1889,  chap.  193,  §  i, 
March  10.  "  Par.  1355.  It  shall  be  the  duty  of  the  board  of 
railroad  commissioners,  upon  complaint  and  application  by 
the  mayor  and  council  of  any  city,  or  the  trustee  of  any 
township  in  this  state,  requestmg  an  order  of  said  board  to 
require  any  railroad  company  in  this  state  to  construct  any 
depots,  side  tracks,  switches,  or  other  facilities,  at  any  point 
on  the  line  of  such  railroad,  for  the  convenience  and  safety 
of  the  public  in  the  transaction  of  business  with  such  rail- 
road, and  the  interchange  of  business  between  connecting 
or  parallel  railroads  at  any  station,  town,  or  city  in  this  state, 
to  investigate  such  complaint,  after  giving  proper  notice  to 
the  railroad  companies  interested  ;  and  said  commissioners, 
after  such  examination,  shall  make  such  orders  as  they  deem 
necessary  and  proper  in  relation  to  the  construction  and 
maintenance  of  sucn  depots,  connections,  switches  on  side 
tracks,  as  in  the  judgment  of  said  board  shall  be  necessary." 
Laws  March  21,  1889,  c.  192,  §  i.  "  Par.  1356.  If  complaint 
shall  be  made  by  any  railroad  company  in  this  state  against 
any  other  railroad  company  in  this  state  on  account  of 
failure,  neglect,  or  refusal  to  comply  with  the  provisions  of 
section  nine  of  an  act  entitled  *  An  act  concerning  railroads 
and  other  common  carriers,'  approved  March  6,  1883,  the 
board  of  railroad  commissioners  shall,  upon  notice  to  said 
railroad  company,  investigate  such  complaint,  and  thereupon 
make  such  order  as  in  the  opinion  of  said  board  shall  be  just 
and  reasonable  for  the  public  interest,  and  may  fix  in  such 
order  a  reasonable  switching  charge  for  any  service  required 
by  such  order,  which  switching  charge  shall  be  paid  by  the 
railroad  company  receiving  the  service,  and  shall  not  be 
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added  to  the  rate  paid  by  any  consignor  or  consignee  inter- 
ested in  such  shipment/'  Laws  March  21,  1889,  chap.  192. 
S  2.  "Par.  1357.  The  board  of  railroad  commissioners  may 
enforce  its  orders  for  the  erection  and  maintenance  of 
depots,  the  construction  of  connections,  side  tracks  and 
switches,  and  charges  for  switching  between  connecting  or 
parallel  lines  of  railroad,  as  hereinbefore  provided  for,  as 
provided  in  the  next  section."*  LawsMarch2i,  1889,  chap.  192, 
I  3.  Section  4,  chap.  192,  Sess.  Laws  1889,  provides  that  lor 
every  neglect  or  refusal  of  any  railroad  company,  corpora- 
tion,  receiver,  or  person  operating  any  railroad  in  this  state 
to  comply  with  any  order  of  the  board  of  railroad  commis- 
sioners of  this  state,  made  in  pursuance  of  the  provisions  of 
chap.  192,  Sess.  Laws  1889,  such  corporation  or  person  so 
neglecting  or  refusing  shall  forfeit  to  the  state  the  sum  of 
$100  for  each  and  every  day  that  any  such  order  is  neglected 
or  disobeyed  after  the  expiration  of  thirty  days  from  the  day 
of  service  of  such  order.     Par.  1358,  Gen.  Stat.  1889. 

J.  N.  Ives,  attorney  general,  and  J.  G.  Waters,  for  plaintiff. 
A.  L.  Williams  and  N.  H.  Loomis,  for  defendants. 

HoRTON,  C.  J. — The  question  for  our  consideration  in  this 
case  is  not  what  power  the  legislature  of  the  state  maydelegate 
or  confer  upon  the  board  of  railroad  commissioners, 
^nmud  ^^^  what  po wcr  is  conferred  by  the  existing  statutes. 
pnteat  .  ^^  .^  contended  upon  the  part  of  the  state  that 
the  finding  of  the  railroad  commissioners  of  the  13th  day  of 
May,  1891,  that  the  Kansas  Central  Railroad  "  is  in  an  un- 
safe  and  dangerous  condition  for  the  transportation  of  per- 
sons and  property  by  reason  of  the  insufficient  condition  and 
weight  of^the  iron  rails  in  the  tracks  thereof,"  is  final  and 
conclusive  upon  the  defendants  and  this  court.  Further, 
that  the  order  of  the  commissioners,  requiring  the  Kansas 
Central  Railroad  to  be  relaid  with  new  rails  of  standard  pat- 
tern, and  of  not  less  weight  than  fifty-six  pounds  to  the  lineal 
yard,  is  also  final  and  conclusive ;  that  in  proceedings  in 
this  court  to  compel  a  compliance  with  the  order  of  the 
commissioners,  the  statute  neither  contemplates  nor  allows 
any  issue  to  be  made  or  inquiry  had  of  the  condition  of  the  rail- 
road examined  by  the  commissioners,  or  of  the  reasonable- 
ness of  the  order  made  by  them.  The  defendants  claim  that 
the  order  of  the  commissioners,  under  the  terms  of  the  stat- 
ute is  advisory  only.  If  the  fjnding  of  the  commissioners 
and  their  order  is  final  and  conclusive,  this  court  has  no 
power  to  hear  or  determine  any  issue  of  fact,  except  upon 
the  allegation  that  the  defendants  have  refused  to  comply 
with  the  order  for  repairs.  If  the  finding  and  order  of  the 
commissioners  are  final  and  conclusive,   this  court  upon  a 
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railroad  company  refusing  a  compliance  therewith,  must  at 
once,  upon  proper  application  being  made,  register  the  order 
and  enforce  the  same  literally. 

The  power  which  is  claimed  by  the  commissioners  to  be 
conferred  upon  them,  so  far  as  this  case  is  concerned,  must 
be  found,  if  found  anywhere,  in  §5,  chap.  124,  Sess.  coMtmc 
Laws  1883  (paragraph  1328,  Gen.  St.  1889).     The  or/tauu*" 
legislature  has  not  conferred  upon  the    commis-  RefonmAadA 
sioners  by  said  statute  the  power  claimed.     There  ****■"  ■•* 
is. nothing  in  the  statute  which  states,  or  can  be  ***'*^*"*"- 
construed  to  state,  that  the  orders  of  the  commissioners  con- 
cerning repairs  upon  a  railroad  shall  be  final  or  conclusive, 
or  that  the  courts  must  carry  out  their  determinations  or 
judgments.     Upon  the  other  hand,  the  statute  provides  only 
that  whenever,  in  the  judgment  of  the  commissioners,  any 
repairs  upon  a  railroad  are  demanded  for  the  security,  con- 
venience and  accommodation  of  the  public,  they  shall  inform 
the  railroad  corporation  of  the  improvements  and  changes 
which  they  adjudge  to  be  necessary,  and   then  report  iheir 
proceedings  to  the  governor.     Nowhere  is  it  stated  in  the 
statute  that  the  recommendations  of  the  commissioners  con- 
cerning repairs  must  be  complied  with  nolens  voiens  by  the 
company ;  nor  does  the  statute  aut(horize  the  governor  to 
carry  into  execution  the  order  of  the  commissioners.     As  to 
the  necessary  repairs  of  a  railroad,  the  finding  and  order  of 
the   commissioners,  under  the   statute,  are   advisory   only. 
Nothing  more.     The  order  cannot  be  enforced  by  the  com- 
missioners ;  it  cannot  be  enforced  by  the  governor,  and  it 
cannot  be  enforced  specifically  by  this  or  any  other  court. 
Under  the  statute,  as  existing,  whenever  an  action  is  brought 
in  any  court  to  compel  a  railroad  corporation  to  repair  its 
tracks  or  operate  its  road  in  a  particular  way  for  the  secur- 
ity, convenience  and  accommodation  of  the  public,  the  cor- 
poration is  entitled  to  an  opportunity  to  traverse  its  alleged 
violation  of  duty,  and  to  have  a  judicial  investigation  of  the 
charges  made  against  it  under  the  forms  provided  for  in  the 
trial  of  other  civil  actions.     Not  only  is  the  finding  and  order 
of  the  commissioners  not  an  absolute  finality,  but  the  statute 
concerning  repairs  does  not  make  them  even  prima  facie  evi- 
dence.    When  the  courts  are  to  decide  such  a  case  as  this, 
the  whole  truth  of  the  matter  alleged  or  denied  is  subject  to  a 
judicial  investigation.     Each  party  is  entitled  to  its  day  in 
court  before  a  conclusive  finding  is  made  or  a  final  order 
entered.     The  commissioners  are  not  clothed   with  judicial 
functions.     They  have  neither  the  powers  of  masters,  ref- 
erees, juries  or  judges.     Their  findings  are  not  like  the  find- 
ings of  a  master,  referee,  jury  or  court.     When  performing 
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duties  under  said  §  5,  chap.  124,  Sess.  Laws  1883,  they 
may  examine  and  decide  what  repairs  are  proper  and  give 
notice  thereof  to  the  railroad  corporation,  and  report  their 
proceedings  to  the  governor.  The  statute  confers  no  other 
duty  or  power. 

The  persons  first  appointed  as  commissioners  were  Hon. 
James  Humphrey,  Hon.  L.  L.  Turner  and  Hon.  Henry  Hop- 
kins. In  the  first  report  of  the  commissioners, 
The  reporu  their  powcrs  undcT  Said  section  5  were  very  clearly 
connmiMioB  ^"^  ^"^'^  defined  by  them.  They  said  :  **  The  com- 
revkwed.  missioners,  under  this  section,  have  no  power  to 
enforce  an  order.  They  can  simply  advise  the 
company  in  fault  of  the  changes  desired  or  deemed  neces- 
sary. To  have  invested  the  commission  with  the  power  to 
enforce  its  own  orders,  it  would  have  been  necessary  to  have 
changed  the  character  of  the  board  and  the  scope  of  its 
functions  and  powers.  It  would  have  been  necessary  to 
have  given  to  the  commission  all  the  powers  of  a  court  of 
chancery,  to  be  exercised  within  the  scope  of  its  assigned 
duties,  with  such  ministerial  officers  attached  to  the  board 
as  are  usual  and  necessary  to  such  tribunals,  to  execute  its 
injunctions  and  mandates.  It  would  have  rendered  it  nec- 
essary to  have  instituted  a  formal  investigation,  upon  proper 
complaint  and  notice  to  the  company  complained  of,  and  the 
rendfition  of  a  formal  judgment  and  decree  upon  the  evi- 
dence which  should  be  submitted  to  the  board.  Manifestly, 
in  such  case,  it  would  have  been  improper  for  the  board  to 
have  acted  upon  knowledge  and  information,  gathered  from 
personal  observation,  or  the  ex  parte  statements  of  individuals, 
as  much  so  as  it  would  be  for  regularly  organized  courts  to 
act  judicially  upon  evidence  which  has  never  been  disclosed 
to  the  opposite  party  to  the  suit.  The  supervisory  powers 
of  the  commission  would  in  such  case  extend  only  to  such 
matters  as  should  be  formally  brought  before  it"  by  com- 
plaint, and  no  such  complaint  would  be  made  until  some  one 
had  become  the  suffering  victim  of  some  neglect,  failure  or 
other  violation  of  duty  on  the  part  of  a  railroad  company. 
Thus  the  chief  benefits  which  were  intended  to  be  secured 
by  giving  the  commissioners  general  supervisory  powers 
would  be  sacrificed  by  imposing  upon  them  those  limita- 
tions in  the  exercise  of  functions  which  are  necessary  to  im- 
press upon  judicial  decrees  the  weight  and  character  of  im- 
partiality." First  Annual  Report  of  Railroad  Commission- 
ers for  1883,  p.  4. 

In  1888  the  commissioners  were  Hon.  Albert  R.  Greene, 
Hon.  Almerin  Gillett,  and  Hon.  James  Humphrey.  They 
evidently  did  not  understand  that  their  orders  were  final  or 
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conclusive,  and  that  the  courts,  under  the  existing  statute, 
without  a  full  investigation  and  hearing  thereof,  are  required 
to  enforce  their  orders.  They  said :  "  The  orders,  decisions, 
and  recommendations  of  the  board,  upon  the  various  matters 
which  have  come  before  it  the  past  year,  have  in  nearly  all 
instances  been  complied  with  ana  carried  out  by  the  railroad 
companies  affected  by  such  decision  or  order.  In  one  in- 
stance, however,  the  company  aflected  by  a  decision  of  this 
board  has  demur  red,  and  so  far,  we  have  been  advised,  has 
refused  to  comply  with  its  requirements.  *  *  *  It  is  re- 
spectfully recommended  that  provision  be  made  by  statute 
for  the  enforcement,  by  appropriate  remed)%  in  courts  having 
jurisdiction,  of  the  decisions  and  orders  of  the  board.'*  Sixth 
Annual  Report  of  Railroad  Commissioners  for  1888,  pages 
45 »  46. 

In  compliance  with  the  foregoing  request,  the  legislature 
passed  an  act  on  the  2d  of  March,  1889,  attempting  to  com- 
pel the  enforcement  of  the  orders  of  railroad  commissioners 
lor  the  erection  and  maintenance  of  depots,  the  construction 
of  connections,  side  tracks,  switches,  etc. ;  but  the  act  of 
March  2,  1889,  does  not  attempt  to  confer  any  additional 
power  upon  the  commissioners  or  the  courts  in  enforcing 
their  orders  concerning  the  repairs,  or  the  actual  operation 
of  railroads. 

In  1890  the  commissioners  were  Hon.  James  Humphrey, 
Hon.  George  T.  Anthony,  and  Hon.  Albert  R.  Green.  In 
their  report  they  also  asked  for  additional  power.  They  said  : 
"  It  should  be  provided  by  law  that  the  order  of  the  railroad 
commissioners  shall  be  the  governing  law  of  the  railroad 
companies,  to  be  obej^ed  and  respected  by  them,  until  vacated 
by  a  competent  judicial  tribunal  on  appeal."  Eighth  Annual 
Report  of  the  Railroad  Commissioners  for  1890,  page  10.  No 
adaitional  power  was  conferred  at  the  session  of  the  legisla- 
ture for  1 891.  Therefore,  as  before  stated,  the  only  act  that 
it  is  necessary  to  construe  in  this  case  is  §  5,  chap.  124,  Sess. 
Laws  1883,  (paragraph  1328,  Gen.  St.  1889). 

When  the  legislature  of  1889  gave  additional  powers  to  the 
commissioners  concerning  railroad  stations,  connections,  side 
tracks,  switches,  etc.,  but   refused  to  change  the 
enforcement  of  the  recommendations  of  the  com-  l!I**V**,V' 
missioners  concernmg  the  necessary  repairs,  etc.,  !„,#. 
of  railroad  tracks,  it  is   clearly  evident  that  the 
members  thereof  did  not  think  the  order  of  the  commission. 
ers  in  such  matters  should  be  an  absolute  finality,  or  should 
be  enforced  without  the  ordinary  judicial  investigations  in 
the  courts.     The  counsel  representing  the  state  in  this  case, 
upon  the  hearing  thereof,  made  a  very  able  argument  to 
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establish  that,  within  the  police  power,  the  state  has  ample 
authority  to  compel*  the  repairs  of  any  railroad,  so  that  it 
may  be  operated  safely  for  the  public.  This  argument 
although  strong  and  ingenious,  cannot  be  applied  here,  be 
cause  the  legislature  has  not,  by  statute,  conferred,  or 
attempted  to  confer,  the  power  claimed,  even  if  it  had  author- 
ity so  to  do.  It  will  be  noticed,  however,  by  the  language 
of  said  section  5, that  the  power  of  the  commissioners  is  as  effec- 
tive in  matters  relating  to  the  convenience  and*  accom- 
modation of  the  public  as  to  those  having  reference  to  secur- 
ity or  safety.  In  Minnesota,  in  1887,  ^^e  legislature  granted 
bv  statute  to  the  railroad  commissioners  of  that  state  the 
power  to  fix  the  rates  of  charges  for  the  transportation  of 
pfoperty  b)-  railroad  companies,  and  provide'd  their  orders 
should  be  final  and  conclusive.  This  statute  was  held  by  the 
supreme  court  of  the  United  States  in  conflict  with  the  con- 
stitution of  the  United  States,  and  therefore  void.  Chicago, 
M.  &  St.  P.  R.  Co.  r.  Minnesota,  134  U.  S.  418,  42  Am.  & 
Eng.  R.  Cas.  285.  It  is  an-  historical  fact,  well  known  by 
those  who  attended  the  session  of  the  legislature  of  1883,  an^ 
by  those  acquainted  with  the  proceedings  of  that  body,  that 
there  was  a  bitter  contention  among  its  members  as  to  what 
power  should  be  conferred  upon  or  delegated  to  the  com- 
missioners to  be  appointed  under  the  act  or  bill  then  pending 
for  adoption.  A  part  of  the  members,  under  the  lead  of  Hon. 
Eugene  F.  Ware  and  others,  were  favorable  to  the  delega- 
tion to  the  commissioners  and  the  court's  full  authority  for 
the  enforcement  of  their  orders  ;  others,  and  a  majority,  op- 
posed the  delegation  of  such  power;  and  the  result  was  that 
advisory  action  only  on  the  part  of  the  commissioners  was 
provided  for. 

The  national  interstate  commerce  act  of  February  4,  1887, 
differs  widely  from  the  act  of   1883  of  our  legislature,  in  ex- 
pressly providing  for  writs  of  mandamus  to  be  issued 
ITJ2^7J^^  out  of  the  United  States  circuit  courts  to  compel 

rommerceACt.  -i  j  1.11  1         *^    r 

railroad  companies  to  comply  with  the  orders  01 
the  national  commission,  and  also  tor  punishing  in  such 
courts  railroad  companies  for  violating  or  neglecting  to  obey 
any  lawful  order  or  requirement  of  the  national  commission. 
Volume  I,  Interstate  Commerce  Commission  Reports,  665- 
671. 

We  understand  that  generally  the  recommendations  of 
the  state  commissioners  have  been  complied  with  by  all  of 
MandAmns  ^^^  railroad  companies  affected  thereby,  ancl,  if  the 
refos^"'  ^^^^  ^"^  track  of  the  Kansas  Central  are  in  the 
dangerous  condition  reported  by  the  commission- 
ers,  it  is  most  unfortunate  to  the  public  that  the  corporation 
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having  the  operation  of  the  road  has  not  long  since  carried 
out  the  requests  of  the  commissioners,  so  as  to  put  the  road 
and  track  in  a  safe  and  secure  condition  for  the  transporta- 
tion  of  freight  and  the  carrying  of  passengers;  but  when  we 
are  called  upon  to  perform  a  judicial  duty  We  cannot  go 
beyond  the  limits  of  our  power  as  defined  by  the  constitution 
and  statutes  of  the  state,  however,  strong  the  necessity  may 
be  apparent  for  the  immediate  exercise  of  arbitrary  control. 
Without  deciding  other  questions  raised  upon  the  argument, 
the  motion  to  quash  must  be  sustained,  because  the  legisla- 
ture has  not  provided,  or  attempted  to  provide,  that  the 
recommendations  of  the  railroad  commissioners  concerning 
the  repairs  of  railroads,  their  tracks,  etc.,  are  an  absolute 
finality.  The  plaintiffs  will  have  leave  to  amend  the  alterna-  , 
tive  writ,  if  they  so  desire,  by  setting  forth  all  allegations 
necessary  of  the  dangerous  condition  of  the  track  or  road- 
bed of  the  Kansas  Central  Railroad  Company;  its  refusal  to 
operate  its  road  safely  or  securely ;  and  its  neglect  of  duty, 
if  any,  in  any  other  matters;  and  also  to  ask  for  such  orders 
in  the  premises  as  may  be  deemed  proper.  Issues  may  be 
joined  thereon,  as  in  other  mandamus  cases,  and  an  investiga- 
tion will  be  judicially  had  of  the  truth  of  the  matters  in  con- 
troversy. What  power  this  court  may  lawfully  exercise  in 
compelling  necessary  repairs  upon  a  railroad,  or  in  requiring 
the  safe  operation  of  such  a  road,  we  leave  for  future  consid- 
eration.    All  the  justices  concurring. 

Effect  of  Recommendations  of  State  Railroad  Commissioners— Enforce- 
ment of  Finding^  by  the  CourtSt — Under  the  New  York  statute  providing  a 
board  of  railroad  commissioners,  the  findings  and  recommendations  of 
commissioners  are  not  enforceable  in  the  courts  as  a  judgment ;  they  are 
not  even  a  command,  if  they  affect  the  railroad  company  at  all ;  they  are 
advice  merely.  The  New  York  law  in  this  respect  is  much  the  same  as  it 
is  in  Kansas,  as  determined  by  the  above  case.  Thus  it  has  been  held  in 
New  York  that  a  recommendation  by  the  railroad  commissioners  of  a  rail- 
road company  to  establish  a  station  at  a  particular  place  cannot  be  en- 
forced in  the  courts.  People  v.  New  York,  L.  E.  &  W.  R.  Co.,  104  N.  Y. 
$8,  29  Am.  &  Eng.  R.  Gas. 480.  In  Nebraska  and  Oregon,  however  when- 
ever a  railroad  company  violates  or  refuses  or  neglects  to  obey  any  lawful 
order  or  requirement  of  the  commission,  the  commission  or  any  company 
or  person  interested  may  enter  a  complaint  in  the  courts  and  the  courts 
may.  in  the  proper  cases,  issue  a  writ  of  injunction  or  other  proper  process 
to  restrain  the  company  from  further  continuing  such  stipulation  or  diso- 
bedience. Board  of  Railroad  Commissioners  7^  Oregon  R.  &  Nav.  R.  Co..  17 
Ore.  65,  35  Am.  &  Eng.  R.  Cas.  542:  State  v.  Fremont,  R.&  M.  V.  R.  Co., 
22  Neb.  313,  32  Am.  &  Eng.  R.  Cas.  426.  And  in  Connecticut  the  law 
makes  the  order  of  the  railroad  commissioners  effectual  by  authorizing  its 
enforcement.  State  ?'.  New  Haven  &  N.  R.  Co.,  37  Conn.  153.  See  also 
Woodruff  V.  New  York  &  N.  E.  R.  Co.,  59  Conn.  63. 

In  Iowa,  the  statute  (Laws  1884  chap.  133)  empowers  the  courts  to  en- 
force only  such  orders  as  are  reasonable  and  just.  State?/.  Des  Moines  & 
Ft.  D.   R.  Co.  post,  p.  184.     And  in  Georgia,  Florida  and  Misissippi,  adc- 
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quale  penalties  are  provided  for  the  enforcement  of  the  rules  and  orders  of 
the  commission.  Georgia  R.  &  B.  Co.  v.  Smith,  70  Ga.  694, 9  Am.  &  Eng. 
R,  Cas.  387;  McWhorter  v.  Pensacola  &  A.  R.  Co..  24  Fla.  417,  37  Am.  & 
Eng.  Cas.  566 ;  Stone  v.  Farmer's  L.  &  T.  Co.,  1 16  U.  S.  307,  23  Am.  & 
Eng.,  R.  Cas.  577.  The  Minnesota  courts  have  held  that  the  orders  of  the 
commission  of  that  state  are  conclusive  and  not  subject  to  review  by  the 
court  upon  proceedings  taken  for  their  enforcement.  State  v.  Chicago, 
M.  &  St.  P.  K.  Co.,  38  Minn.  281  ;  Railroad  Transfer  Co.  v.  Railroad,  etc.. 
Commission,  39  Minn.  231  ;  State  v.  Minneapolis,  Eastern  R.  Co.,  40  Minn. 
156. 

The  Tennessee  act  of  1883  was  held  to  be  invalid  because  it  left  to  the 
railroad  commission  the  power  to  determine  whether  the  statute  had  been 
violated  and  to  prosecute  suit  accordingly.  Louisville  &  N.  R.  Co.  v. 
Railroad  Commission,  19  Fed.  Rep.  679,  16  Am.  &  Eng,  R.  Cas.  i. 
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Railroad  Commissioners— Enforcement  of  Orders  by  Courts— Reasonable- 
ness or  Justness  of  Order.— The  Iowa  act  of  1884,  chap.  133.  contemplates 
that  only  such  orders  of  the  railroad  commissioners  as  are  reasonable  and 
just  shall  be  enforced  by  the  courts.  It  does  not  contemplate  that  in  all 
cases  the  reasonableness  and  justness  of  the  commissioner's  orders  should 
be  found  by  judicial  determination,  but  only  such  as  are  violated.  In  order 
to  enforce  an  order  at  the  instance  of  the  commissioners  by  a  decree  of 
the  court,  the  court  and  the  commissioners  must  concur  in  a  finding  of 
the  facts.  The  law  makes  such  a  proceeding  an  equitable  one,  and  the 
reasonableness  or  justness  of  the  order,  based  upon  the  facts  found,  is  to 
be  determined  from  equitable  considerations. 

Abandonment  of  Track — Operation  of  Leased  Line— Order  of  Commission* 
ers  Compelling  Company  to  Rebuild. — Where  the  facts  show  that  the  pub- 
lic will  be  as  advantageously  served  by  a  train  service  of  a  railroad  com- 
pany over  a  leased  Ime  between  two  points,  as  it  would  be  by  a  service 
over  a  line  of  its  own,  which  the  company  has  abandoned,  the  leased  line 
being  but  a  few  feet  from  the  old  line,  and  it  appearing  that  the  expense 
of  rebuilding  and  operating  the  old  line  would  be  very  heavy  and  would 
be  without  practical  advantage  to  any  one,  the  court  will  refuse  to  enforce 
an  order  of  the  railroad  commissioners  compelling  the  company  to  rebuild 
and  operate  its  abandoned  line,  since  such  an  order  is  unreasonable  and 
unjust  within  the  meaning  of  the  statute. 

Same— Effect  of  Prior  Land  Grant. — It  cannot  be  said  that  there  is  any 
legal  obligation  of  a  railroad  company  to  operate  its  trains  on  its  own  line 
rather  than  on  a  leased  one,  if  the  public  are  served  equally  well,  although 
the  company  has  received  a  land  grant  from  the  state  in  consideration  of 
its  completing  the  line  which  it  has  abandoned.  The  receipt  of  such  aid 
from  the  state  does  not  take  away  from  the  company  its  right  to  make 
such  changes  in  its  line  as  its  interests  might  dictate,  by  placing  its  train 
service  for  some  parts  of  the  way  on  a  leased  line  of  anoth'er  company, 
providing  that  such  a  service  is  maintained  as  was  contemplated  when  its 
obligation  to  the  public  was  assumed. 
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Same— Expiration  of  Lease— Statute  of  Limitations. — The  fact  that  the 
lease  of  the  track  operated  will  soon  expire,  and  that  it  contains  no  pro- 
visions for  a  renewaJ,  will  not  warrant  the  enforcement  of  the  order  to  re- 
build the  abandoned  tracic ;  nor  can  such  an  order  be  sustained  on  the 
ground  that  a  further  delay  might  cause  the  statute  of  limitations  to 
run  in  favor  of  the  company,  since  no  cause  of  action  has  yet  arisen 
against  it. 

Same — Order  Requiring  Operation  of  Through  Trains  Pending  Work  of 
Rebuilding. — An  order  of  the  commissioners  requiring  the  company  to 
operate  through  trains  over  the  leased  line,  pending  the  completion  of  the 
woric  of  rebuilding  the  abandoned  line,  will  not  be  enforced,  since  the 
court  has  decided  that  the  order  compelling  the  rebuilding  of  the  aban- 
doned line  should  not  be  enforced,  and  the  matter  of  future  train  service 
is  left  to  the  further  inquiry  and  direction  of  the  commissioners. 

Appeal  from  Webster  District  Court. 

Action  in  equity  to  enforce  certain  orders  of  the  board  of 
railway  commissioners  for  the  rebuilding  of  a  line  of  road 
into  the  city  of  Ft.  Dodge,  and  the  operation  of  trains  into 
the  city.  The  facts  appear  in  the  decree  of  the  district 
court  as  follows : 

"That  in  the  year  1858  the  state  of  Iowa  granted  to  the 
Keokuk,  Ft.  Des  Moines  &  Minnesota  Railroad  Company 
certain  lands  to  aid  in  the  construction  of  a  railroad  from 
Keokuk,  up  and  along  the  valley  of  the  Des  Moines  river,  by 
way  of  the  city  of  Des  Moines,  to  the  northern  line  of  the 
state;  that  the  road  was  to  be  built  in  a  continuous  line 
above  Bentonsport,  and  the  grant  was  made  subject  to  certain 
conditions  as  to  the  time  of  completion,  etc. ;  that,  these  con- 
ditions not  being  complied  with,  the  legislature,  in  1864 
(chap.  108,  loth  Gen.  Assem.),  passed  an  act  describing  spe- 
cifically how  the  grant  should  be  earned,  and  directing  the 
setting  apart  of  one-fourth  in  value  of  the  lands,  to  be  applied 
in  the  construction  of  said  railroad  from  Des  Moines  to  Ft. 
Dodge;  that  in  1868,  the  company  being  again  in  default, 
the  legislature  (chap.  57,  12th  Gen.  Assem.)  extended  the  time 
to  1870,  and  set  apart  100,000  acres  of  the  land,  tp  be  *  held 
and  applied  exclusively  '  to  the  construction  of  the  road 
above  Des  Moines,  and  to  be  certified  to  the  company  *  only 
upon  completion  of  said  road  into  the  town  of  Ft.  Dodge, 
upon  the  east  side  of  the  Des  Moines  river,  in  1870,  which 
said  company  agrees  to  do; '  that  there  were  at  a  later  date 
negotiations  between  the  railroad  company  and  the  citizens 
of  Ft.  Dodge  which  resulted  in  an  agreement  by  which  the 
road  was  to  be  built  into  the  city  on  the  east  side  of  the 
river,  and  thence  north  towards  its  projected  northern 
terminus,  in  consideration  of  which  tax  aid  was  to  be  voted, 
right  of  way  and  depot  grounds  furnished,  and  a  certain 
amount  of  stock  subscribed  ;  that  the  tax  was  voted,  and  the 
right  of  way  and  depot  ground,  in  whole  or  in  part,  were 
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furnished,  to  the  Ft.  Dodge  station,  but,  the  road  never  being 
extended  northward  from  the  city, the  tax  was  not  collected; 
that  the  city  of  Ft.  Dodge,  by  ordinance,  appropriated  and 
paid  $[,500,  either  directly  for  the  right  of  way  and  station 
grounds  in  the  city,  or  with  that  sum  reimbursed  the  citizens 
who  advanced  such  payment  in  the  first  instance;  that  imr 
mediately  after  the  act  of  1858  the*  railway  company  by  its 
board  of  directors,  formally  accepted  the  grant,  under  the 
conditions  named  in  the  act,  and  in  like  manner  assented  to 
and  accepted  the  provisions  of  the  subsequent  acts  on  that 
subject ;  that,  when  the  road  in  its  construction  had  reached 
the  latitude  of  Ft.  Dodge,  it  could  only  be  brought  into  that 
city  by  a  deflection  from  its  course  to  the  eastward,  at  nearly 
right  angles,  a  distance  of  some  six  miles;  that  at  the  point 
where  this  deflection  began  a  station  called  'Tara*  was 
established  ;  that  this  point  was  about  a  mile  south  of  the 
track  of  the  Iowa  Falls  &  Sioux  Citv  Railroad,  which  is  built 
east  and  west  through  Ft.  Dodee;  that,  going  easterly,  the 
two  lines  of  road  converged,  and  for  a  distance  of  three  or 
four  miles  ran  side  by  side  through  a  ravine,  to  the  river, 
which  they  crossed  into  the  city,  each  upon  its  own  bridge; 
that  upon  reaching  the  east  bank  of  the  river  the  defendant 
road  ran  some  half  mile  further  to  its  own  depot;  that  the 
road  was  thus  completed  in  1870,  and  the  chief  engineer  and 
president  of  the  company  separately  certified  to  the  gover- 
nor '  that  the  Des  Moines  Valley  Railroad  was  completed 
into  Ft.  Dodge,  on  the  east  side  of  the  Des  Moines  river,* 
and  was  running  its  trains  *  into  said  town  over  the  bridge 
and  track  constructed  and  owned  by  said  company ; '  that 
on  thesf  certificates  the  company  demanded  and  received 
the  100,000  acres  of  land  set  apart  for  this  purpose,  making 
an  aggregate  of  about  a  half  million  acres  received  by  it 
under  this  grant ;  that  three  or  four  years  later  a  mortgage 
was  foreclosed  upon  the  road,  and  a  new  organization  to  ac- 
quire and  operate  the  line  north  of  Des  Moines  was  effected ; 
that  the  new  company  thus  organized  is  the  Des  Moines  & 
Ft.  Dodge  Railroad  Company,  a  defendant  in  this  case  ;  that 
its  articles  of  incorporation,  as  then  adopted  and  as  amended 
in  188 1,  declare  its  object  to  be*  the  acquisition,  maintain- 
ing and  operating  of  a  railroad  from  the  city  of  Des  Moines 
to  some  point  in  the  city  of  Ft.  Dodge,  and  any  extension 
thereof  which  may  hereafter  be  built  or  acquired.* 

*'  That  thereafter  the  road  was  operated  by  the  last-named 
company  until  1887,  when  it  was  leased  to  its  co-defendant, 
the  Chicago,  Rock  Island  &  Pacific  Railroad  Company ;  that 
the  terms  of  this  lease  provide  that  lessee  shall  keep  the  road 
in  repair,  but  shall  not  be  held  to  make  an}-  permanent  ira. 
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provements;  that  beginning  in  September,  1878,  the  Des 
Moines-&  Ft.  Dodge  Company  tore  up  and  dismantled  its 
track  from  a  point  east  of  Tara,  where  its  right  of  way  inter- 
sected that  of  the  Iowa  Fall  &  Sioux  City  Railroad  Corapan\ , 
to  the  east  bank  of  the  Des  Moines  river,  and  thereafter  be- 
tween these  points  operated  its  trains  over  the  said  Iowa 
Falls  &  Sioux  City  track,  tinder  a  lease  from  the  Illinois  Cen- 
tral Company,  then  in  control  of,  the  latter ;  that  this  lease 
expired  in  1887,  when  it  was  renewed  to  expire  in  1892,  and 
contains  no  stipulation  for  extension  or  renewal ;  that  in  1881 
the  Des  Moines  &  Ft.  Dodge  Company  built  a  branch  or  ex- 
tension of  its  road  from  Tara  northward  to  Ruthven,  where- 
upon the  station  then  known  as  *  Tara  '  was  abandoned,  and 
a  new  one  by  that  name  established  at  the  junction  with  the 
track  of  the  Iowa  Falls  &  Sioux  City  roadi;  that,  soon  after 
this  junction  was  effected,  the  remainder  of  the  track  be- 
tween the  old  station  of  Tara  and  the  portion  dismantled  in 
1878,  was  also  abandoned,  since  which  the  defendants  have 
used  the  Iowa  Falls  and  Sioux  City  track  for  all  business  be- 
tween said  junction  and  the  east  bank  of  the  Des  Moines 
river,  a  distance  of  nearly  six  miles ;  that  for  some  time  after 
the  Chicago,  Rock  Island  &  Pacific  Compan}-  took  charge  of 
the  road  trains  continued  to  be  run  and  operated  between 
Des  Moines  and  Ft.  Dodge  without  break  or  transfer  at 
Tara;  that  now  all  trains  are  operated  between  Des  Moines 
and  Ruthven  as  the  **  through'  or  *  main  *  line,  and  com- 
munication is  kept  up  with  Ft.  Dodge  only  by  a  local  train 
plying  between  that  town  and  Tara  over  the  leased  track ; 
that  this  necessitates  the  transfer  of  all  Ft.  Dodge  passengers 
and  all  freight  in  less  than  car-load  quantities,  at  tUe  Junc- 
tion ;  that  since  the  building  of  the  Minneapolis  &  St.  Louis 
south  through  Ft.  Dodge,  to  a  junction  with  the  defendant 
road  at  Angus,  and  the  building  of  the  Tara  extension  north- 
ward to  Ruthven,  there  has  been  wanting  that  active  effort 
on  the  part  of  the  defendant  to  compete  for  and  accommo- 
date business  between  Ft.  Dodge  and  points  be3'ond  Angus 
on  the  south  and  Ruthven  on  the  north,  and  that  for  a  time 
there  was  an  effort  made  bv  defendant's  officers  and  asrents 
to  divert  such  business  to  the  Minneapolis  &  St.  Louis 
route. 

"That  since  1881  the  train  service  over  the  defendant 
road  has  been  such  that  the  people  of  Ft.  Dodge 
very  generally  feel  that  they  have  been  deprived  of 
benefits  and  advantages  which  they  have  a  right  to  expect 
and  demand  under  the  circumstances ;  that  in  August,  1888, 
this  dissatisfaction  culminated  in  the  lodgment  cf  a  com- 
plaint before  the  railway  commission,  asking  an  order  di- 
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reeling  the  defendant  to  rebuild  and  restore  its  track,  and  to 
reiorm  its  train  service  for  Ft.  Dodge ;  that  upon  this  com- 
plaint  the  commission,  on  May  3,  1889,  made  and  entered  the 
following  order :  *  This  case  coming  up  for  hearing  on  an 
application  for  an  order  to  enforce  the  finding  of  the  com- 
missioners in  the  original  hearing,  the  parties  hereto  being 
represented  by  counsel,  it  is  ordered  and  adjudged  that  the 
defendant  the  Des  Moines  &  Ft.  Dodge  Railway  Company 
rebuild  and  restore  its  road  between  Tara  station  and  Ft. 
Dodge,  by  restoring  the  road-bed,  replacing  the  bridges, 
and  relaying  its  track  in  a  proper  manner  ;  that  said  defend- 
ant enter  upon  the  work  of  construction  of  said  portion  of 
its  road  not  later  than  June  15,  1889,  and  complete  the  same 
by  the  ist  day  of  November  following;  that,  pending  the 
completion  of  such  work,  the  respondent  the  Chicago,  Kock 
Island  &  Pacific  Railroad  Company,  lessee  of  the  Des 
Moines  &  Ft.  Dodge  Railroad,  be  required  and  directed  to 
operate  one  passenger  train  a  day  each  way  between  Ft. 
Dodge  and  Des  Moines,  and  one  freight  train,  with  pas- 
senger accommodations,  a  day  each  way  between  Ft.  Dodge 
and  Des  Moines,  and  that  in  the  operation  of  such  trains 
that  the  time-tables  thereof  be  so  adjusted  as  to  best  ac- 
commodate the  business  of  the  entire  hne  and  all  the  stations 
thereon  \*  that,  defendants  having  refused  to  obc}'  the  order, 
this  suit  was  instituted  by  the  attorney  general,  in  the  name 
of  the  state,  to  enforce  compliance. 

**  And  the  court  finds  that  the  board  of  railroad  com- 
missioners had  jurisdiction  upon  said  complaint  to  determine 
whether  the  defendants  are  in  duty  bound  to  restore  and 
maintain  their  road  into  Ft.  Dodge,  as  a  question  involving 
alleged  violation  of  charter  and  statute  obligations  affecting 
)ubTic    right ;  that   the   defendant   the    Des   Moines  &   Ft. 

odge  Railroad  Company  is  in  duty  bound  to  maintain  its 
road  into  Ft.  Dodge  as  a  continuous,  unbroken  line  hy  obli- 
gations of  contract  as  well  as  by  the  ordinary  obligations  of 
charter;  that  the  order  of  the  board  of  railroad  commis- 
sioners which  is  above  set  out  is  reasonable  and  just,  and 
that  the  defendants  in  refusing  compliance  therewith  are 
failing  in  and  omitting  the  performance  of  public  duties  and 
obligations  resting  upon  them ;  that  said  order  is  suffi- 
ciently definite  and  certain  to  entitle  plaintiff  to  invoke  the 
powers  of  the  court  of  equity  for  its  enforcement ;  that  the 
proceeding  before  the  railroad  commission  was  commenced 
within  ten  years  from  the  first  abandonment  of  the  road  ; 
that  the  state  of  Iowa  is  the  real  party  in  interest  as  plain- 
tiff, and  is  not  barred  or  estopped,  by  the  lapse  of  time 
since  the  road    was    abandoned,    to    bring    this    proceed- 
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ing,  and  the  statute  of  limitations  does  not  apply  to  this 
action;  that  plaintiff  has  not  been  guilty  of  laches  such  as 
will  estop  it  from  maintaining  this  action. 

**It  is  therefore  hereby  considered,  ordered,  and  adjudged 
by  the  court  that  the  defendant  the  Des  Moines  &  Fort 
Dodge  Railroad  Company  rebuild  and  restore  its  road  be- 
tween Tara  station  and  rt.  Dodge ;  that  defendant  may 
elect  whether  it  will  rebuild  upon  the  old  road-bed,  either 
in  whole  or  in  part ;  also  whether  it  will  construct  the  re- 
stored line  from  the  present  station  of  Tara  junction,  or  from 
any  convenient  point  south  of  said  junction  ;  that,,  whatever 
point  may  be  selected  as  the  place  of  divergence  towards 
the  city  of  Ft.  Dodge,  the  tracks  of  the  present  line  and  of 
the  restored  line  shall  be  so  united  as  together  to  form  a  con- 
tinuous  and  unbroken  railroad  between  Des  Moines  and  Ft. 
Dodo^e,  necessitating  no  change  or  transfer  of  passengers  or 
f rei^t ;  that,  subject  to  the  requirement  that  the  restored 
road  shall  be  as  well  built  and  of  equally  as  good  material  as 
the  rest  of  defendant's  line  on  either  side  thereof,  defendant 
may  exercise  its  own  option  in  Ihe  choice  of  material  and 
manner  of  construction  ;  that,  in  strength  and  safet}',  the 
bridges  shall  comply  with  the  standards  recognized  by 
skilled  engineers,  as  sufficient  for  the  purpose  for  which  they 
are  required,  but  the  material,  whether  wood,  iron,  or  stone, 
and  the  style  or  model  to  be  adopted,  shall  be  at  defendant's 
option  ;  that  the  work  of  restoration  shall  be  completed  on 
or  before  August  15,  1892.  And  it  is  further  considered, 
ordered,  adjudged,  and  decreed  by  the  court  that  the  de- 
fendant the  Chicago,  Rock  Island  &  Pacific  Railroad  Com- 
pany operate  its  trains  as  follows  :  Beginning  within  thirty 
days  from  this  date,  and  continuing  so  long  as  it  shall  re- 
main in  the  control  and  operation  of  the  Des  Moines  &  Ft. 
Dodge  Railroad  Company's  road,  or  until  the  further  order 
of  the  railroad  commissioners,  to-wit ;  It  shall  operate  and 
run  daily  (Sundays  excepted)  one  passenger  train  each  way, 
and  one  freight  train,  with  ordinary  passenger  accommoda- 
tions, each  way  between  Des  Moines  and  Ft,  Dodge,  without 
break  or  transfer  at  Tara.  The  leaving  time  of  the  two 
through  trains  departing  from  Ft.  Dodge  shall  not  be  less 
than  three  hours  apart,  and  the  time  of  arrival  of  the  through 
trains  from  Des  Moines  shall  not  be  less  than  three  hours 
apart ;  subject  to  these  restrictions,  the  time-table  may  be  ar- 
ranged by  the  said  defendant  in  such  manner  as  in  its  judg- 
ment will  best  conduce  to  the  prompt  and  efficient  transaction 
of  the  business  of  the  road.  The  order  above  made  shall  not 
be  construed  to  forbid  the  combining  of  the  cars  from  the 
south-bound   trains   from    Ruthven   and   Ft.   Dodge   into  a 
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single  train  at  Tara,  for  the  remainder  of  the  trip  to  Des 
Moines,  nor  to  forbid  the  separation  at  Tara  of  trains  from 
Des  Moines  into  sections  for  Ft.  Dodge  and  Ruthven,  re- 
spectively. Such  arrangement  shall  not,  however,  be  al- 
lowed to  cause  any  unreasonable  or  unnecessary  delay  of 
passengers  or  freight.  It  is  further  ordered,  adjudged,  and 
decreed  b}-  the  court  that  a  peremptory  writ  01  mandamus, 
or  mandatory  writ  of  injunction,  issue  to  the  defendants  as 
pra\'ed  in  the  petition,  and  in  conformity  with  this  decree.*' 

The  defendant  companies  each  appealed  from  the  judg- 
ment thus  entered  against  it. 

T.  5.  Wright  and  John  F,  DuncombCy  for  appellants. 
John  Y.  Siofie,  Atty.  Gen.,  Healey  &  Healey,  R.  M.   Wright 
and  Frank  Family  for  the  State. 

Granger,  J. — i.  The  consideration  of  the  case  involves 
findings  of  fact  as  well  as  the  determination  of  questions  of 

law.  It  is  important  to  have  in  mind  the  precise 
MilmiuioB*    character  of  tne  litigation  before  us,  and  the  legis- 

islation  by  whibh  it  is  authorized.  The  orders  of 
the  railway  commissioners  which  this  action  is  brought  to 
enforce  are  two:  (i)  That  the  Des  Moines  and  Ft.  Dodge 
Railroad  Company  shall  rebuild  and  restore  its  road  be- 
tween Tara  station  and  Ft.  Dod^e;and  (2)  that  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  shall,  pending  the 
completion  of  the  work  of  the  Des  Moines  &  Ft.  Dodge  Com- 
pany, operate  trains  as  directed.  The  record  presents  sep- 
arate questions  as  to  the  validity  of  these  orders,  and  that 
as  to  the  rebuilding  of  the  road  will  be  noticed  first. 

The  district  court  found  "that  the  order  of  the  board  of 
railroad  commissioners      *      *      *      is  reasonable  and  just, 

and  that  the  defendants  in  refusing  compliance 
Oniyreasoa.  therewith  are  failing  in  and  omitting  the  perform- 
ordtr'!nfty"b«  ^"^^  ^^  public  dutics  and  obligations  resting 
ADforred.        upou  them."     The  act  of  the  legislature  giving  to 

the  court  '*  power  to  enforce"  such  orders  is  chap- 
ter 133,  Laws  1884,  and  it  provides:  "If  the  court  shall 
find  that  such  a  rule,  regulation  or  order  is  reasonable  and 
just,  and  that  in  refusing  compliance  therewith  said  railway 
company  is  failing  and  omitting  the  performance  of  any  pub- 
lic duty  or  obligation,  the  court  shall  decree  a  mandatory 
and  perpetual  injunction,  compelling  obedience  to  and  com- 
pliance with  such  rule,  order,  or  regulation,  *  *  * 
and  may  grant  such  other  relief  as  may  be  deemed  just  and 
and  proper."  The  act  also  provides  that  the  proceeding  for 
the  enforcement  of  such  order  "  shall  be  by  equitable  action, 
in  the  name  of  the  state  of  Iowa,  and  shall  be  instituted  by 
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« 

the  attorney  general  whenever  advised  by  the  board  of  rail- 
road commissioners  that  any  railway  corporation  *  *  * 
is  violating  and  refusing  to  comply  with  any  rule,  order,  or 
regulation  made  by  such  board,"  etc.  It  is  insisted  by  ap- 
peTlants  that  the  finding  of  the  district  court  that  the  order 
for  the  rebuilding  of  the  road  is  reasonable  and  just  cannot 
be  sustained  from  the  record,  but  that,  on  the  contrary,  it 
appears  therefrom  that  such  order  is  unreasonable  and  unjust. 
The  statute  clearly  contemplates  that  only  such  orders  as 
are  reasonable  ana  just  shall  be  enforced.  It  does  not  con- 
template that  in  all  cases  the  reasonableness  and  justness  of 
such  orders  should  be  found  by  judicial  determination  of  the 
courts,  but  only  such  as  are  violated,  and  then  at  the  in- 
stance of  the  commissioners.  Thus  if  the  commissioners  re- 
fused to  make  an  order,  or  when  an  order  is  made  by 
them  and  observed  by  the  company,  its  reasonableness  or 
justness  cannot  be  made  a  matter  of  investigation  by  the 
courts.  It  thus  quite  conclusively  appears  that,  in  so  far  as 
the  public  are  concerned,  the  judgment  of  the  commis- 
sioners is  conclusive  as  to  orders  and  regulations.  This 
thought  as  to  the  legal  significance  of  the  statute  is  of  force 
in  connection  with  the  findings  of  fact  by  the  commissioners 
which  we  think  to  be  of  great,  if  not  of  controlling,  import- 
ance on  this  branch  of  the  case.  They  find  that  the  cost  of 
rebuilding  the  road  will  be  about  $65^000,  and  that  of  main- 
taining it  thereaher  about  $7,000  per  annum,  and  say 
that  it  is  very  considerable,  compared  with  the  traffic  over 
this  piece  of  line.  They  further  say  :  **  The  leased  road  from 
Ft.  Dodge  to  Tara  may  be  so  operated  that  the  advantages, 
so  far  as  train  services  are  concerned,  that  would  accrue  to 
Ft.  Dodge  would  be  as  fully  realized  as  if  this  part  of  the 
track  was^  rebuilt  on  its  own  line.  *  *  *  The  rebuild- 
ing of  the  six  miles  from  Tara  to  Ft.  Dodge,  while  we 
think  it  can  be  legally  required,  as  before  stated,  would  be  a 
burden  on  the  railroad  conipany,  without  corresponding 
benefits  to  the  citizens  of  Ft.  Dodge :  provided,  always,  that 
adequate  train  service  is  aflforded  over  the  leased  line,  which 
can  apparently  be  done,  under  the  terms  of  the  lease*" 

So  far,  then,  as  the  facts  are  concerned,  the  commissioners 
find  that  the  public  may  be  as  advantageously  served  by  a 
train  service  over  the  leased  line  as  it  would  be  by 
a  service  over  the  line  if  rebuilt,  and  in  this  find-  f^t,."''  ^ 
ing,  from  our  examination  of  the  record,  we  fully 
concur.     If,  upon  the  facts  thus  found  by  the  commissioners, 
they  had  refused  the  application  for  an  order  to  rebuild  the 
line  of  road,  because  to  so  order  would  have  been  unreason- 
able  or  unjust,  the  law  would  not  permit  the  court  to  gues- 
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tion  the  correctness  of  such  a  finding  of  fact,  nor  to  disturb 
the  order  based  thereon.  But  the  law  would  permit  the 
court  to,  in  effect,  refuse  an  order  to  rebuild  by  refusing  to 
enforce  it,  if  in  its  judgment  the  order  was  unreasonable  or 
unjust  ,and  hence  to  enforce  such  an  order  by  a  decree  of 
the  court,  the  court  and  the  commissioners  should  concur  in 
a  finding  of  such  facts ;  for  it  would  indeed  be  a  strange 
state  01  the  law  were  we  to  hold  that,  without  3uch  facts, 
the  commissioners  could  make  the  order,  but  that  the  courts, 
because  of  the  absence  of  such  facts,  should  refuse  to  en- 
force it. 

Looking  again  to  the  record  of  the  commissioners,  and  we 
find  that  the  order  for  rebuilding  the  road  is  based  entirely 

on  a  naked  legal  obligation  of  the  company  to 
oiiitvftiUB  of  operate  its  trains  on  its  own  line,  rather  than  a 
mairuu  Ui  'c«^sed  ouc ;  for  they  say  :  "  The  Des  Moines  & 
iiae.  Ft.  Dodge  was  organized,  among  other  things,  to 

maintain  and  operate,  not  to  lease,  a  line  of  road 
from  Des  Moines  to  Ft.  Dodge.  It  does  not  seem  to  the 
commissioners  that  the  leasing  of  part  of  the  line,  and 
abandoning  their  own  line,  is  compliance  with  the  laws  of 
1868,  or  with  the  purpose  of  the  organization;  and  on  this 
proposition  they  distinctly  hold  that  this  proposition  of  com- 
plaint is  sustained,  and  that  the  defendant  the  Des  Moines  & 
Ft.  Dodge  Railroad  is  legally  bound  to  maintain  and  oper- 
ate a  line  of  road  lying  between  Ft.  Dodge  and  Tara." 

It  will  clearly  be  seen  that  the  commissioners  have  based 
their  conclusion  in  granting  the  order  entirely  on  a  belief 

that  the  old  road  must  be  maintained  as  to  track- 
unVfnlt       ^S^'  ^^^  ^^^  operation  of  trains,  as  it  must  have 

been  to  entitle  the  company  to  the  grant  of  lands. 
But  we  do  not  think  that  such  a  conclusion  necessarily  fol- 
lows. Conceding  the  rule  that,  to  obtain  the  land,  the  com- 
pany must  both  construct' the  road  and  operate  its  trains 
thereon  into  Ft.  Dodge,  it  does  not  follow  that  there  may 
not  afterwards  be  such  a  change  of  circumstances  that 
equity  would  not  compel  the  maintenance  of  the  particular 
track,  or  the  rebuilding  of  it  if  abandoned. 

So  long  as  the  citizens  of  Ft.  Dodge,  or  perhaps  the  pub- 
lic,  receive   a   train  service  between   Des   Moines  and  Ft, 

Dodge  with  the  advantages  it  would  have  over 
Order.  Bn.      ^[^^  j^^^^  jj  rebuilt,  what  are  the  grounds  of  com- 

ftudnnjut.  plamt?  The  company  or  its  Icssec  IS  givmg  the 
train  service  to  which  the  public  is  entitled,  or 
maintains  the  facilities  for  giving  such  a  service,  as  fully  as 
it  could  do  with  the  road  as  originally  built;  and,  in  legal 
contemplation,  it  is  maintaining  and  operating  its  line  be- 
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tween  the  two  cities.  With  the  line  rebuilt,  the  sufficiency 
of  the  service  would  be  a  question  for  the  commissioners, 
and  we  fail  to  see  wherein  it  is  less  so  with  the  leased  line  on 
which  it  now  operates  its  trains  under  the  terms  of  its 
lease,  there  being  no  limitation  as  to  the  number  of  such 
trains.  What,  then,  are  the  results  to  follow  the  rebuild- 
ing of  the  road,  if  we  enforce  the  order?  It  is  alone  the  ex- 
penditure of  $65,000,  and  an  additional  expenditure  of  $7,000 
annually  for  its  maintenance.  With  this  expenditure,  as 
both  the  commissioners  and  ourselves  find,  no  advantage 
could  result  to  the  citizens  of  Ft.  Dodge. 

The  law  in  terms  makes  this  proceeding  an  equitable  one, 
and  the  reasonableness  or  justness  of  an  order  based  on  such 
a  state  of  facts  is  to  be  determined  from  equitable 
considerations.     If  the  order  is  enforced,  it  is,  as  ]^^,'jjjj)[. 
to  its  legal  bearings,  the  equivalent  of  a  decree  for  ^iom. 
specific  performance  of  a  contract  or  obligation, 
and  equity  does  not  lend  its  aid  to  enforce  such  a  perform- 
ance where  the  party  seeking  enforcement  is  not  injured  or 
prejudiced  by  the  neglect.     It  is  under  such  circumstances 
that  specific  performance  becomes  oppressive,  and  is  in  the 
proper  exercise  of  a   discretionary  power  refused   by  the 
courts. 

A  case  quite  in  point  is  that  of  Chicago  &  A.  R.Co.  v,  Schoene- 
man,  90  111.  258,  where  this  language  is  used  :  "  Conceding 
the  abstract  right  of  appellees,  it  does  not  follow  that  a 
specific  performance  must  be  clecreed.  It  is  a  settled  prin- 
ciple that  a  specific  performance  of  a  contract  is  not  to  be 
decreed  as  a  matter  of  course  because  a  legal  contract  is 
shown  to  exist,  but  it  rests  entirely  in  the  discretion  of  the 
court,  upon  a  view  of  all  the  circumstances."  The  case  cites 
Frisby  v,  Ballance,  4  Scam.  (111.),  287;  McCabe  v»  Crosier,  69  111. 
501 ;  Seymour  v.  Delancy ,  6  Johns.  Ch.  (N.  Y.^  222.  It  is  further 
said  in  the  opinion  :  "  The  effect  of  a  specific  performance, 
so  far  as  now  seen,  would  be  to  impose  upon  appellants  a 
large  burden  of  expense,  without  anj^  practical  benefit  to  ap- 
pellees. It  resting  in  a  sound  judicial  discretion,  it  strikes 
us  as  a  proper  exercise  of  discretion  for  a  court  of  equity  to 
refuse  its  interference  by  way  of  a  decree  of  specific  perform- 
ance to  secure  such  a  result."  The  supreme  court  of  the 
United  States  in  Willard  z'.  Tayloe,  8  Wall.  (U.  S.)  557,  has 
said  :  **  In  general,  it  ma}^  be  said  that  the  specific  relief 
will  be  granted  when  it  is  apparent,  from  a  view  of  all  the 
circumstances  of  the  particular  case,  that  it  will  subserve  the 
ends  of  justice ;  and  that  it  will  be  withheld  when,  from  a 
like  view,  it  appears  that  it  will  produce  hardship  or  injus- 
tice to  either  of  the  parties.     It  is  not  sufficient,  as  shown  by 
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the  cases  cited,  to  call  forth  the  equitable  interposition  of 
the  court,  that  the  leeal  obligation  under  the  contract  to  do 
the  specific  thing  desired  may  be  perfect."  Very  many 
authorities  are  to  the  same  effect,  and  we  know  of  none  an- 
nouncing a  contrary  doctrine. 

The  facts,  then,  are  that  a  line  of  road  is  being  maintained 
from  Des  Moines  to  Ft.  Dodge,  and  much  of  the  way  be- 
tween Tara  junction  and   Ft.   Dodge,  but  a  few 
6«rTtce  OB       j^^^  from  the  old  line,  with  such  facilities  for  an 

leaaed  Itae  !•        1  •  111  •        1 

■affleiMt.  adequate  tram  service  as  could  be  required  over 
the  line  sought  to  be  replaced ;  and  we  think  that 
so  long  as  the  defendants  preserve  such  facilities,  and  in  a 
way  to  be  as  amenable  to  the  laws  of  the  state  for  the  regu- 
lation of  its  service  as  the  line  if  restored  would  be,  to  re- 
quire an  expenditure  of  $65,000  to  replace  the  line,  without 
a  practical  advantage  to  any  one,  Would  be  unreasonable  and 
unjust,  and  that  the  law  in  a  proceeding  of  this  character 
does  not  demand  it.  Nothing  in  the  original  undertaking  to 
construct  the  road  and  receive  the  lands  and  other  aid  in- 
dicates in  any  way  that  the  company  would  not  afterwards 
have  the  right  to  make  such  changes  as  its  interest  might 
dictate,  by  placing  its  train  service  for  some  parts  of  the 
way  on  a  line  either  purchased  or  leased,  provided,  always, 
that  such  a  service  is  maintained  as  was  contemplated  when 
its  obligation  to  the  public  was  assumed. 

These  considerations  are  with  a  view  of  the  law  that  the 
defendant  company  is  not  released  from  an  obligation  to 
maintain  a  road  and  operate  trains,  in  conformity  to  its 
original  undertaking,  between  Des  Moines  and  Ft.  Dodge, 
and  we  think  the  present  controversy  is  more  over  the  man- 
ner than  the  fact  of  its  doing  so.  If,  instead  of  leasing  from 
the  Illinois  Central  Company  trackage  for  its  trains,  the  de- 
fendant company  had  maintained  the  line  in  question,  and 
had  made  a  like  lease  to  the  Illinois  Central,  so  that  the  two 
companies  would  have  operated  this  abandoned  line  as  they 
do  now  the  Illinois  Central  line,  it  would  not  be  questioned 
but  that  it  was  maintaining  its  line  in  harmony  with  its 
obligation.  Under  such  a  state  of  facts,  the  sufficiency  of 
the  train  service  would  be  a  question  for  the  commissioners. 
The  legal  situation  would  hardly  be  different  if  the  defendant 
company  had,  instead  of  leasing,  purchased  from  the  Illinois 
Central  this  short  line,  but  a  few  feet  distant  most  of  the  way 
from  its  own,  and  then  given  to  the  Illinois  Central  Company 
a  trackage  lease  like  the  one  now  held  by  the  defendant 
company,  provided  in  so  doing  it  retained  such  a  use  of  the 
line  as  would  permit  a  train  service  in  accord  with  its  obliga- 
tion to  the  public.     The  present  situation  as  to  results  to  the 
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public  is  not  different  from  the  supposed  cases.  If  we  look 
to  the  substance  rather  than  the  shadow,  or  if  we  have  in 
view  the  fruits  that  the  public  may  properly  derive  froiji  its 
undertaking  with  the  defendant  company  rather  than  the 
imposition  of  a  useless  burden,  we  have  the  key  to  an  equit- 
able solution  of  the  question  before  us.  Equity  will,  with  a 
jealous  care,  protect  the  former.  It  will  turn  aside,  as  un- 
worthv  of  its  protection,  the  applicant  with  no  other  claim 
than  the  latter.  ^ 

Some  importance  is  attached  to  the  fact   that  the  lease- 
with   the  Illinois  Central  Railway  Company  will  expire  in 
1892,  and   there  is   no  assurance   of  a  continued 
service  beyond  that  time.     Inasmuch  as  a  line  for   Bxpir»ti« 
the  operation  of  trains  has  been  so   far  supplied,  rtVf*u*Vof 
we  do  not  think  an  order  to  rebuild  could  be  justi-  iinnuuoB. 
fied  by  an  assumption  that  it  will  not  be  supplied 
in  the  future.     We  may  rather  assume  that,  if  other  facilities 
fail,  a  line  will  be  constructed.     Apprehensions  are  also  ex- 
pressed that  a  delay  may  involve  a  question  of  the  action  to 
restore  the  road  being  barred  b}^  the  statute  of  limitations. 
As  we  hold  that  no  cause  of  action  has  yet  arisen!  because 
of  a  line  being  in  effect  maintained,  there  would  seem  no 
difficulty  in  that  respect. 

2.  The  order  of  the  commissioners  also  required  the 
Chicago,  Rock  Island  &  Paci^c  Railway  Company,  as  lessee 
of  the  Des  Moines  &  Ft.  Dodge  Railway  Com-  0,^^^^, 
pany,  "  to  operate  one  passei^er  train  a  day  each  tnUMrrie^. 
wav  between  Ft.  Dodge  and  Des  Moines,  and  one 
freight  train,  with  passenger  accommodations,  a  day  each 
way  from  Ft.  Dodge  to  Des  Moines ;  and  that  in  the  opera- 
tion of  such  train  that  the  time-table  thereof  be  so  adjusted 
as  to  best  accommodate  the  business  of  the  whole  line,  and 
all  stations  thereon."  The  order  of  the  commissioners  was 
that  it  should  be  observed  "  pending  the  completion "  of 
the  work  of  rebuilding  the  line,  which  was  ordered  to  be 
completed  by  November  i,  1889.  The  decree  of  the  district 
court  was  entered  in  March,  1890,  and  in  some  quite  import- 
ant particulars  modified  the  order  of  the  commissioners  to 
make  it  more  definite.  The  authority  of  the  district  court 
to  make  such  changes  is  strenuouslv  denied  by  appellants, 
and  the  correctness  of  the  proposftion  thus  tendered  in- 
volves the  determination  of  a  question  of  much  difficulty,  in 
view  of  the  different  provisions  of  the  statute  on  the  subject 
of  railroad  control  or  regulation :  and,  inasmuch  as  the 
order,  as  to  the  operation  of  trains,  appears  to  be  incidental 
to  that  for  the  construction  of  the  line,  and  was  by  the  com- 
missioners' order  to  be,  in  effect,  only  during  the  work  of 
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construction,  which,  under  the  judgment  of  this  court,  is  not 
to  occur,  we  think  this  order  should  also  be  treated  as  of  no 
force,  and  the  matter  of  future  train  service  on  the  line  to  be 
left  to  further  inquiry  and  direction  by  the  commissioners. 
The  judgment  of  the  district  court  is  reversed. 

Enforcement  of  tho  Orders  of  Railroad  Commissionert  by  the  Courts— See 
ante.  State  v,  Kansas  Central  R.  Co.  and  note  pp.  174,  183. 


Bonaparte 

V. 

Baltimore,  Hampden  &  Lake  Roland  R.  Co.  et  al, 

(Maryland  Court  of  Appeals ^  February  //,  i8g2). 

Incorporation  of  Railroad  Company— Laches  in  Accepting  Charter— For- 
feiture— Reasonable  Timet — \yhere  an  act,  providing  for  the  incorporation 
ot  a  railroad  company,  names  commissioners  to  take  subscriptions  to  the 
capital  stock  and  requires  the  road  to  be  commenced  within  three  years 
from  the  passage  of  the  act  and  completed  i^ithin  ten  years,  the  charier 
will  be  considered  to  have  been  forfeited  and  the  company  to  have  no  legal 
existence,  where  the  commissioners  do  not  begin  taking  subscriptions  to 
the  stock  until  nearly  ten  years  after  the  lapse  of  the  time  within  which 
the  road  was  to  be  constructed.  The  act  of  the  commissioners  in  taking 
subscriptions  to  stock  after  such  a  lapse  of  time  is  void,  and  the  construc- 
tion of  the  railroad  by  the  alleged  corporation  will  be  enjoined. 

Robinson,  Bryan  h  Fowler,  J.  J.,  dissenting. 

Appeal  from  Baltimore  Circuit  Court. 

Bill  to  enjoin  the  construction  of  defendant  company's 
road.  From  an  order  denying  the  injunction,  plaintiff  ap- 
peals. 

C  J.  Bonaparte^  Wm.  Reynolds,  and  Wni.  S,  Keechy  for  appel- 
lant. 

F,  C.  Slingluff^iVid  Steele ,  Semmes  &  Carry,  for  appellees. 

Irving,  J.— By  chapter  284  of  the  acts  of  the  general  as- 
sembly of  1872  was  passed  the  act  entitled  "  An  act  to  in- 
fofesuud.  corporate  the  Baltimore,  Hampden  &  Lake  Ro- 
land Railroad  Company."  The  first  section  of  the 
act  names  certain  persons  as  commissioners  to  take  subscrip- 
tions to  the  capital  stock  of  the  company,  and,  in  case  of  the 
death,  resignation,  or  refusal  to  serve  of  any  of  the  persons 
named  as  commissioners,  a  majority  of  theVemainine  com- 
missioners were  given  authority  to  appoint  others.  By  the 
second  section  of  the  act  the  subscribers  to  the  stock,  and 
their  successors  and  assigns,  are  declared  incorporated  into 
a  company  by  the  name  of  **  Baltimore,  Hampden  &  Lake 
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Roland  Railroad  Company,"  with  perpetual  succession  under 
that  name,  with  power  of  holding,  purchasing,  and  incum- 
bering property  tor  the  purposes  of  the  corporation.  The 
third  section  makes  the  capital  stock  of  the  company  to  con- 
sist of  shares,  not  exceeding  2,000  in  number,  of  the  value  of 
$50  per  share,  $5  of  which  was  to  be  paid  at  the  time  of  sub- 
scription and  the  residue  in  such  installments  as  the  presi- 
dent and  directors  should  determine.  By  the  fourth  section, 
as  soon  as  500  shares  should  be  subscribed,  the  commis- 
sioners to  take  the  subscriptions  were  authorized,  by  pub- 
lishing notice  as  prescribed,  to  call  a  meeting  for  the  elec- 
tion of  seven  directors,  who,  on  being  elected,  should  elect 
a  president,  for  whose  qualification  the  fifth  section  provides. 
The  sixth  section  gives  the  company  thus  incorporated  power 
to  construct  a  railroad  with  one  or  two  tracks,  and  necessary 
sidings,  for  the  transportation  of  travelers  or  freight  by  horse 
power,  and  gives  the  company  the  exclusive  use  of  any 
streets  or  county  roads  over  which  they  may  wish  to  lay 
their  tracks  between  Boundary  Avenue  and  Lake  Roland : 
provided  said  track  or  tracks  are  constructed  in  such  man- 
ner as  not  to  interfere  with  the  travel  over  said  streets  or 
roads.  The  seventh  section  provides  for  the  condemnation 
of  right  of  way,  and  estimating  damages  and  benefits.  The 
eighth  section  prescribes  the  rate  of  fare,  not  exceeding  five 
cents  per  mile,  or  for  the  fraction  of  one.  The  ninth  section 
authorizes  the  borrowing  of  money  to  the  extent  of  $25,000. 
The  tenth  authorizes  the  making  of  bylaws,  rules  and  regu- 
lations, and  the  appointment  and  employment  of  officers. 
The  eleventh  section  provides  **  that  said  company  shall  com- 
mence said  railway  within  three  years  from  the  passage  of 
the  act,  and  complete  the  same  in  ten  years."  By  the  twelfth 
and  last  section  the  act  is  made  to  g^o  into  effect  upon  its 
passage,  and  the  right  to  alter,  amend,  or  repeal  is  reserved 
to  the  legislature.  The  appellant  is  a  property  owner  resid- 
ing on  Koland  avenue,  which  is  opened  as  a  public  avenue 
or  higfhway  of  the  width  of  60  feet,  part  of  his  property,  and 
has  filed  his  bill  for  an  injunction  restraining  the  appellees 
from  the  construction  of  their  road,  which  has  been  begun. 
He  charges  that  the  tearing  up  and  obstruction  of  the  ave- 
nue as  is  proposed  is  without  lawful  authority,  and  will  be 
an  unlawful  obstruction  of  the  appellant  in  going  to  and 
from  his  premises.  He  avers  that  what  is  being  done  is  not 
for  the  purpose  of  using  horses  for  the  road,  but  with  the  de- 
sign of  using  electricity  as  a  method  of  propulsion.  He  sets 
up  in  his  bill,  and  contends  in  argument,  that  the  act  of  as- 
sembly, relied  on  by  the  appellees  as  an  act  of  incoi^poration, 
is  void,  because  it  is  in  conflict  with  the  provisions  of  article 
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3,  §  48,  of  the  constitution,  which  prohibits  the  granting  of 
charters  to  corporations  when  there  is  a  general  law  under 
which  they  may  be  formed,  as  appellant  contends  that  there 
is ;  (2)  that  it  was  not  accepted  in  time  to  confer  on  the  cor- 
poration the  powers  which  are  claimed  for  it,  or  to  create  a 
corporation  at  all ;  and  (3)  that  if  originally  accepted  in 
time,  the  charter  gives  no  right  to  the  corporation  to  lay 
down  their  tracks  in  the  highway  without  the  consent  of  the 
county  commissioners,  which  has  not  been  obtained.  The 
appellees  deny  all  those  several  propositions,  and  the  court 
below  agreed  with  the  appellees  in  reference  to  them,  and 
refused  the  preliminary  injunction  which  was  asked,  and 
from  that  refusal  this  appeal  was  taken. 

The  appellees  have  moved  to  dismiss  the  appeal  because 
it  is  contended  that  this  particular  case  does  not  fall  within 
the  provisions  of  §  29  of  article  5  of  the  Code, 
si^httoftp.  When  the  bill  was  filed,  and  preliminary  injunc- 
tion was  asked  for,  instead  of  granting  the  injunc- 
tion at  once,  and  outright,  the  judge  set  a  day  for  hearing, 
and,  until  that  hearing  could  be  had,  the  judge  passed  a  re- 
straining order.  The  contention  of  the  appellees  is  that  this 
restraining  order  was  a  preliminary  injunction,  and  the  order 
of  the  court  passed  after  the  hearing  which  was  appointed 
was  the  dissolution  of  the  injunction  already  granted.  When 
the  court  passed  the  order  setting  a  day  for  hearing,  and 
meanwhile  restraining  the  appellees  till  the  hearing,  it  is 
very  evident  that  the  court  was  not  acting  finally  on  that  ap- 
plication for  preliminary  injunction.  The  court  wanted  op- 
portunity to  consider  whether  a  case  was  made  for  prelimi- 
nary injunction,  and  therefore  ordered  a  hearing  on  the 
application  made  by  the  bill.  When  that  hearing  was  had, 
the  preliminary  injunction  was  refused,  and  the  order  refus- 
ing the  same  is  the  subject  of  the  appeal.  We  think  it  does 
fall  within  the  statute,  and  that  appeal  was  properly  prayed 
and  granted.     The  motion  to  dismiss  must  be  overruled. 

For  the  purpose  of  deciding  this  case  we  must  not  con- 
sider the  question  whether  the  act  of  assembly,  under  which 
the  appellee  claims  corporate  powers,  was  constitu- 
DeUj  of  COM-  tionally  enacted.  We  may  assunie,  without  so  de- 
roiRnionere  In  ciding,  that  it  was;  for,  conceding  that  it  waslaw- 
■waMhe^r  ^"^b'  P^ssed,  we  are  of  opinion  that  the  appellee 
powers.  never  acquired  lawful  corporate  existence  under 

it.  If  it  did  not  acquire  corporate  life  under  that 
act,  the  injunction  should  have^one.  The  statute  appointed 
commissioners  to  take  subscriptions  for  the  stock  of  the  road 
it  authorized  to  be  built,  upon  specified  conditions,  and  within 
certain  limitations  as  to  time.     Those  commissioners  were 
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not  declared  to  be  incorporated.  They  were  the  mere  agents 
of  the  state  to  offer  the  charter  to  subscribers  willing  to  ac- 
cept it  as  offered.  State  v.  Bull,  16  Conn.  179.  Those  who 
should  become  subscribers  for  stock  of  the  corporation  in- 
tended to  be  formed  were,  by  the  second  section  oi  the  act,  de- 
clared incorporated.  The  act  went  into  effect  on  the  day  of 
its  passage,  and  made  a  corporation  possible;  but  the  stock 
had  to  be  taken  as  prescribea  before  there  would  be  incorpora- 
tors to  accept  the  charter  offered  to  them.  Subscribers  to 
the  extent  of  $25,000,  with  $5  per  share  actually  paid  in,  were 
necessary  to  justify  an  organization  as  a  corporation.  Before 
there  could  be  an  acceptance  of  the  charter,  and  its  condi- 
tions and  limitations,  subscribers  to  the  extent  mentioned 
were  necessary.  They  were  incorporated,  and  not  the  com- 
missioners, ihe  latter,  being  the  state's  agents  to  make  the 
offer,  could  not  accept  it.  They  need  not  be  stockholders, 
and  might  never  be  such  ;  and  until  they  should  become 
subscribers  for  stock  they  could  have  no  voice  in  the  matter. 
Confessedly,  no  stock  subscriptions  were  made  until  Sep- 
tember, 1891,  which  was  more  than  19  years  after  the  pass- 
a<^e  of  the  act  tendering  the  charter  upon  the  terms  and  lim- 
itations mentioned  in  it,  and  more  than  9  years  after  the  time 
limited  for  completing  the  road.  Construing  the  act,  as  is 
our  first  duty,  we  think  it  intended  to  offer  the  corporate  ex- 
istence and  corporate  powers  mentioned  in  the  act  to  such 
stock  subscribers  as  would  accept  the  offer  on  the  conditions 
annexed.  The  commissioners  named  were  charged  with  a 
specific  duty.  They  could  do  nothing  which  the  act  did  not 
authorize  them  to  do;  they  could  offer  nothing  to  subscribers 
but  what  was  g^iven  them  to  do ;  and  it  was  their  duty  to  so 
discharge  their  functions  that  the  conditions  of  the  offer 
might,  by  possibility,  be  complied  with.  Certain  limitations 
were  imposed  in  the  act.  The  road  was  to  be  commenced 
within  three  years,  and  was  to  be  completed  within  ten 
years,  from  the  passage  of  the  act.  The  commissioners  to 
take  subscriptions  must  act,  therefore,  within  such  time  that 
subscribers  to  the  stock,  who  were  to  be  the  corporation, 
could  accept  the  conditions  annexed,  and  could  make  the  ef- 
fort, at  least,  to  do  what  was  authorized.  When,  therefore, 
the  commissioners  delayed  action  until  the  limitations  im- 

{)osed  by  the  act  had  fully  attached,  and  the  time 
imited  for  beginning  and  finishing  the  road  had  long 
passed,  it  would  seem  to  be  clear  that  the  powers  of  the 
state's  agents  were  at  an  end,  and  their  power  must  be  en- 
larged by  legislative  action  to  justify  their  doing  an3^thing 
under  the  act.  They  had  no  right  to  offer  to  subscribers 
anything  but  the  charter,  with  its  conditions;  and  when  the 
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conditions  became  impossible  of  compliance  before  the  state's 
agents  offered  it  to  anybody,  it  is  clear  that  they  were  fundi 
officio,  and  the  act  itself  was  no  longer  operative.  It  perished 
under  its  own  limitations,  and  required  legislative  action  to 
again  vitalize  it.  The  legislature  was  influenced  by  what 
was  supposed  to  be  the  public  interest,  no  doubt,  at  the 
time  when  the  act  was  passed.  Such  a  mode  of  conveyance 
for  passengers  and  freight  was  deemed  necessary  for  the 
public  good  at  that  time,  and  authority  was  given  to  form  a 
corporation  to  meet  the  existing  exigency.  As  was  said  in 
the  case  of  State  v.  Bull,  16  Conn.  179:  **  We  cannot  sup- 
pose it  was  creating  a  supernumerary  charter,  to  be  laid 
away  among  the  stale  records  to  await  convenience  or  neces- 
sity of  future  times."  In  the  case  of  State  v.  Bull  the  charter 
was  not  forfeited.  That  was  not  a  case  of  forfeiture.  The 
corporation  was  declared  never  to  have  come  into  legal  ex- 
istence ;  that  the  commissioners,  acting  as  state  agents,  had 
not  acted  within  a  reasonable  time,  and  had  surrendered 
their  authority  by  their  delay.  They  had  once  offered  the 
charter  for  subscriptions  of  stock,  and  the  requisite  stock  was 
not  taken.  Ten  years  afterwards,  the  commissioners  again 
took  subscriptions,  and  the  amount  of  stock,  which  the  law 
had  required  should  be  taken  before  organization,  was  taken, 
and  the  company  proceeded  to  organize;  but  the  court  said  the 
commissioners  on  the  part  of  the  state  to  take  subscriptions  had 
no  longer  any  authority  to  act,  and  that  the  charter  was  there- 
fore not  accepted  in  time.  It  is  true  that  this  decision  was 
made  in  a  proceeding  on  the  part  of  the  state,  but  the 
grounds  of  the  decision  are  such  as  show  that  like  objections 
ought  to  be  entertained  at  the  suit  of  anybody  injured  by  the 
domgs  of  a  corporation  claiming  existence  through  void  pro- 
ceedmgs.  The  acceptance  must  not  only  be  within  reasonable 

time,  but  it  must  be  of  that  which  is  offered,  i 
Aee«pUBf«  Mor.  Priv.  Corp.  p.  22  ;  State  v.  Bull,  16  Conn. 
^^c^lmiu^  ^?9^  Hammond  v.  Strauss,  53  Md.  12.  In  the  last- 
corponte  cited  casc  this  court  said  acceptance  is  essential  to 
life.  the  existence  of  a  corporation,  and  whether  there 

was  an  acceptance  was  a  question  for  a  jury,  un- 
der the  direction  of  the  court  as  to  what  will  amount'to  an 
acceptance.  The  case  in  which  this  court  said  that  was  one 
at  law,  where  the  existence  of  the  corporation  was  in  issue. 
Here  the  case  is  in  equity,  and  the  whole  matter  is  for  the 
court.  The  legal  existence  of  a  corporation  is  always  open 
for  inquiry.  Hammond  v,  Strauss,  53  Md.  12;  Smith  v.  Sil- 
ver Valley  Min.  Co.,  64  Md.  85,  10  Am.  &  Eng.  Corp.  Cas.  i; 
Lyons  v.  Orange,  elc.  R.  Co.,  32  Md.  18;  Agnew  7\  Bank  of  Get- 
tysburgh,  2  Har.  &G.  (Md.)  493.  Acceptance  being  essential, 
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it  becomes  a  condition  precedent  to  corporate  life.  Whether 
that  has  been  done  within  a  reasonable  time  is  a  ques- 
tion of  law  for  the  court  on  the  facts  before  it,  for  de- 
cision by  the  court,  when  arising  in  equity,  or  for  instruction 
to  a  jury  when  the  facts  are  to  be  found  by  it.  Loring  v. 
Boston,  7  Mete.  (Mass.)  409;  Chicago  v.  Dane,  43  N.  Y. 
240;  Mizell  V.  Bennett,  4  Jones,  (N.  Car.)  249;  Hammond  v. 
Strauss,  53  Md.  12. 

The  time  for  finishing  the  road,  under  the  law,  expired  in 
1882,  and  no  effort  to  get  subscribers  appears  to  have  been 
made  up  to  that  time ;  or,  if  there  was  such  effort,  nothing^ 
was  accomplished  until  September,  1891,  when  subscriptions 
were  made  and  organization  was  effected.  This  was 
nearly  ten  years  after  the  expiration  of  the  ten  years 
limited  for  completing  the  road.  Was  this  an  accept- 
"^nce  of  the  charter,  as  offered?  It  is  admitted  that  ac- 
ceptance was  necessary  ;  but  the  appellee  claims  this  was  all 
the  acceptance  which  was  required.  The  terms  of  the  offer 
could  not  then  be  accepted  nor  complied  with.  They  were 
impossible.  Being  impossible  of  acceptance  or  of  execution, 
counsel  for  the  appellant  most  pertinently  and  forcibly  sug- 
g'ests  how  such  an  acceptance  differs  from  one  made  before 
any  limitation  had  attached,  and  within  undeniably  reason- 
able time,  but  with  the  express  rejection  o!  the  time  limit. 
If  that  had  been  done  with  the  Lyons  &  Orange  Railroad 
Case,  already  cited,  staring  at  them,  it  would  not  have  been 
contended  that  it  would  have  been  a  valid  acceptance.  If 
not,  why  should  it  be  a  valid  one,  when  parties  wait  till  it  is 
unnecessary  to  make  the  exception  in  relation  to  the  time 
limit,  because  that  has,  by  the  delay,  been  rendered  an  im- 
possible condition  ?  We  can  see  no  escape  from  the  con- 
clusion that  there  is  no  difference,  and  that  counsePs  question 
can  only  be  so  answered.  • 

But  the  appellees*  counsel  contend  that  this  objection 
cannot,  and  no  objection  to  the  valid  existence  of  this  corpo- 
ration can,  be  made  at  this  time,  and  in  this  way,  j^t  mww^y 
and  that  it  could  only  be  made  by  the  state,  or  thatoiu^etioa 
scire  facias,  or  by  quo  warranto.  It  is  unquestion-  si«o«idrone^ 
ably  the  law  that  a  forfeiture  for  non-user  or  '"'•■•**'• 
misuser,  or  for  non-compliance  with  any  of  the  conditions  of 
the  charter,  after  the  corporation  has  once  been  legally  en- 
acted and  invested  with  franchises,  can  only  be  availed  of 
and  declared  at  the  suit  of  the  state.  The  Canal  Case,  4  Gill 
8l  J.  (Md.)  I,  is  undeniable  authority  for  this  statement  of  the 
law,  and  we  do  not  question  it ;  but  we  do  not  think  that 
case  applies,  nor  do  any  that  have  followed  this  ruling  apply 
to  the  case  we  consider.     This  case  is  not  one  where  for- 


204  BONAPARTE  Z\  BALTIMORE,  H.  &  L.  R.  R.  CO.      [VOL.  49 

feiture  is  asked  to  be  declared.  It  is  a  question  of  legal 
birth.  If  the  corporation  had  been  legall}-  born,  its  life  could 
only  be  forfeited,  and  its  death  declared,  at  the  instance  of  the 
stale  ;  but  whether  it  ever  did  have  life,  or,  in  other  words, 
ever  was  born,  seems  to  us,  upon  both  reason  and  authority, 
open  to  inquiry  and  contest  at  the  instance  of  any  one 
suffering  from  its  unauthorized  acts.  If  within  a  reasonable 
time  after  the  passage  of  the  law — for  example,  if  before  the 
time  limit  had  attached  in  either  of  its  aspects — the  com- 
missioners had  taken  enough  subscriptions  to  enable  the 
company  to  organize,  and  it  had  organized  in  acceptance  of 
the  charter,  and  delays  in  the  construction  of  the  road  had 
occurred,  until  it  was  impossible  to  comply  with  the  require- 
ments of  the  act  respecting  the  completion  of  the  road,  then 
we  do  not  think  any  one  could  complain  but  the  state,  for  it 
could  waive  the  conditions  and  limitations  annexed  to  the 
charter.  Had  such  a  state  of  facts  existed,  the  Chesapeake 
&  O.  Canal  Case,  4  Gill  &  J.  (Md.)  i,  and  Hodges*  Case,  58 
Md.  620,  and  the  other  cases  of  like  character  cited  by  ap- 
pellee, would  have  applied,  and  this  appellant  could  not  be 
sustained  in  his  application  for  injunction  because  of  such 
failure,  and  for  the  reason  that  the  corporation  was  duly  and 
legally  in  existence  before  default  made,  and  the  state" only 
could  complain  and  ask  a  forfeiture.  This  was  so  in  the 
Canal  Case.  It  had  been  fully  invested  with  franchises  and 
made  a  corporation  by  the  express  language  of  the  act  of  as- 
sembly. In  that  case,  and  the  others  relied  on,  there  was  no 
question  of  legal  existence  in  the  start.  In  Hammond  v. 
Straus,  53  Md.  i,already  cited,  the  corporators  were  named, 
•and  declared  a  corporation  ;  but  it  was  held  to  be  a  .legici- 
mate  inquiry  whether  the  corporation  had  accepted  the 
terms  of  a  certain  charter,  and  that  inquiry  was  made  in  a 
case  where  the  state  was  no  party  to  the  proceeding.  A 
corporation  as  plaintiff,  asserting  rights,  must  establish  its 
corporate  existence  to  maintain  its  suit.  That  is  the  first 
step,  if  its  existence  be  denied  and  put  in  issue.  If  it  has 
committed  a  wrong,  and  justifies  because  of  corporate 
authority  to  do  what  is  complained  of,  it  must  establish  that 
authority.  It  will  not  do  to  say  that  because  it  claims  to  be 
a  dc  facto  corporation  it  must  be  assumed  to  be  a  legal  cor- 
poration  till  the  state  claims  it  is  not.  The  common  right  of 
mere  protection  in  the  enjoyment  of  the  rights  forbids  such 
assumption.  A  corporation  cannot  gain  rights  to  recogni- 
tion  as  such  simply  by  claiming  to  be  such,  and  holding 
itself  out  as  such.  Boyce  v.  Trustees,  etc..  of  M.  E.  Church, 
46  Md.  372,  Agnew  v.  Bank  of  Gettysburg,  2  Har.  &  G.  (Md.) 
493.     In   the   last-cited   case  Judge   Archer  said:  "Upon 


VOL.  49]      ORGANIZATION   OF  CORPORATION— LACHES.  20$ 

authority,  it  is  clear  that  the  plaintiff,  to  maintain  his  case, 
must  show  that  by  law  he  has  been  effectually  created  a 
corporation."  Insurance  Co.  v.  Hart,  31  Md.  59;  Lyons  v. 
Orange,  etc.,  R.  Co.,  32  Md.  18  ;  and  the  Silver  Valley  Case, 
64  Md.  85,  10  Am.  &  Eng.  Corp.  Cas.  i,--establish  the  same 
rule,  viz.,  that  whenever  any  act  is  essential! v  necessary  to 
be  done  before  a  corporation  can  be  regarded  as  in  esse, 
that  must  be  established,  or  the  corporation  cannot  be  held 
to  be  a  legal  entity.  Fire  Department  of  N.  Y.  v.  Kip,  10 
Wend.(N.  Y.)  266.  The  act  of  1872,  chap.  284,  did  not  create  a 
corporation  eo  instanie.  It  names  as  corporators  future  sub- 
scribers. It  does  use  the  term  "  hereby  created,"  but  that 
means  that,  when  there  are  su^bscribers  such  as  the  act  calls 
for,  they  are  hereby  declared  a  corporation.  It  provided 
for  the  formation  of  a  corporation  ;  but  before  there  could 
be  one  in  esse  they  must  be  the  requisite  subscribers  to  the 
stock. 

We  have  already  said  that  such  subscribers  were  not  only 
necessary,  but  they  must  accept  the  charter  as  offered  ;  that 
this  became  a  condition  precedent ;  that  they  must 
be  legal  subscribers,  capable  of  accepting,  and  Accepuace 
must  accept  within  a  reasonable  time.  We  have  r«*l!!!J!*'' 
$een  that,  according  to  our  construction  of  the  abuttMe. 
statute,  the  powers  of  the  commissioners,  the 
state's  agents,  expired  when  they  could  no  longer  offer  the 
charter  as  framed  by  the  legislature,  and  that  their  act  in 
taking  subscribers  was  void.  If  so,  it  follows  that  there 
were  no  legal  subscribers.  But  if  that  were  not  so,  these 
subscribers  did  not  accept  within  a  reasonable  time.  It  is 
not  necessary  for  us  to  establish  and  lay  down  what,  in  any 
given  case,  is  reasonable  time ;  but  we  may  safely  say  that, 
when  nothing  is  done  toward  an  organization  and  acceptance 
by  subscribers,  such  as  there  were,  until  the  full  lapse  of 
time  within  which  they  were  to  complete  the  road  contem- 
plated by  the  legislature,  such  acceptance  was  not  within 
reasonable  time.  The  offer  was  not  accepted,  for  it  could 
not  be  performed.  It  was  impossible  to  do  the  thing  which 
was  required.  We  cannot  say  a  corporation  has  been 
brought  into  legal  existance  which  does  not  get  even  ap- 
parent existence  till  the  thing  it  was  to  do  cannot  be  done  ; 
or  that,  if  it  was  intended  as  an  acceptance,  it  was  within 
reasonable  time.  The  offer  as  made  was  not  accepted.  If  it 
accepted  at  all,  it  accepted  without  any  limitation  whatever 
as  to  time,  as  fully  as  if  it  had  said,  "  We  refuse  that  con- 
dition." To  allow  the  commissioners  the  right  to  take  sub- 
scriptions for  stock,  and  then  to  recognize  such  subscribers 
as  competent  to  organize  after  such  a  lapse  of  time,  when 
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they  could  not  execute  the  terms  of  the  contract,  would  be 
violating  the  principles,  spirit,  and  terms  of  the  act  of  assem- 
bly. It  would  be  allowing  the  commissioners  to  do  what 
the  legislature  did  not  authorize  them  to  do.  It  would  be 
according  to  them  the  power  to  change  the  offer,  which  the 
legislature  never  designed.  It  would  be  allowing  practically 
a  Iraud  to  be  perpetrated  on  the  state,  the  appellant,  and  all, 
in  consimili  casu,  as  this  court  said  would  be  tne  case  against 
the  corporation  under  the  circumstances  alleged  in  the  bill 
in  tjie  case  of  Campbell  v,  Poultney,  6  Gill  &  J.  (Md.)  94,  if 
permitted,  and  where  the  court  said  a  bill  for  injunction  on 
the  behalf  of  a  stockholder  was  a  proper  remedy. 

It  was  certainly  not  the  intention  of  the  liegislature  to  al- 
low the  commissioners  appointed  under  this  statute  to  per- 
petuate their  existence  indefinitely  by  filling  vacan- 
D^tayofeoM-  cics  from  time  to  time,  as  mentionea  in  the  act,  so 
mUNioaeni  j^g  ^^  enable  them  at  any  distant  period,  after  the 
*"*"|J*^^  lapse  of  time  prescribed  by  the  legislature  for  do- 
ftBM.  ing  the  work,  to  continue  until  such  time  as  they 

or  their  successors  thought  advisable,  and  then 
to  bring  by  their  act  a  corporation  into  existence,  at  will, 
which  act  of  theirs  nobody  could  gainsav  but  the  state.  If 
the  state  did  not  intend  by  this  act  to  give  such  wonderful 
powers,  then  the  attempted  exercise  of  such  powers  was 
without  warrant  of  law,  and  accomplished  nothing, — was 
void,  and  any  one  interested  may  contest  it.  If  that  organ- 
ization  under  that  act  cannot  be  questioned  in  this  way  at 
the  instance  of  this  appellant,  then  if  the  taking  of  subscrip- 
tions  and  organization  had  been  delayed  an  hundred 
years,  and  then  that  was  done  which  has  now  been 
done,  nobody,  no  matter  how  much  injured  by  its  do- 
ings, could  complain  and  be  heard  in  the  courts ;  and  if  the 
state  did  not  interfere,  unexampled  injury  and  loss  may  be 
wrought  without  redress.  Although  other  agencies  for 
meeting  the  public  convenience  might  in  the  mean  time 
have  been  devised,  adopted  and  introduced,  if  the  position 
of  the  appellee  be  sound,  an  hundred  years  hence  it  would 
be  possible  for  the  stock  to  be  taken',  the  charter  to  be  ac- 
cepted, and  the  work  might  proceed  to  the  infinite  damage 
of  people  who  had  a  right  to  rely  on  the  acts  of  assembly 
as  dead.  We  cannot  give  our  assent  to  any  proposition  in- 
volving such  consequences.  Even  in  the  space  of  19  years 
ereat  changes  will  occur  in  the  proximity  of  a  great  city. 
People  had  a  right  to  assume  that  this  project  was  aban- 
doned. They  had  a  right  to  suppose  the  authority  to  build 
the  road  no  longer  existed,  and  to  improve,  build  and  act 
accordingly.     They  had  a  right  to  look  only  to  tl^e  limita* 
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tions  in  the  act  of  assembly.  For  illustration,  suppose, 
after  the  lapse  of  50  or  100  years,  and  the  improvement  of 
properties  as  suggested,  commissioners  have  taken  the  sub- 
scriptions, and  the  subscribers  claiming  corporate  powers 
had  organized,  and  proceeded  to  exercise,  the  powers  of 
emment  domain  given  them  in  the  seventh  section  of  the  act, 
and  to  condemn  the  right  of  way  through  such  improved 
property.  Can  it  be  possible  that,  under  such  state  of  facts, 
the  owners  would  not  be  allowed  on  application  for  injunc- 
tion to  question  the  rightful  existence  of  such  corporation? 
The  mind  instinctively  shrinks  from  giving  a  negative  an- 
swer. If,  under  such  state  of  facts,  the  existence  of  the  cor- 
poration could  be  questioned,  and  the  owners  could  get  re- 
lief, as  in  our  opinion  there  can  be  no  doubt,  it  must  be  com- 
petent in  this  case,  and  any  similar  case,  to  inquire  into 
the  question  whether  a  corporation  has  ever  had  legal  ex- 
istence. We  have  already  cited  numerous  authorities  in 
support  of  this  view,  showing,  as  we  think,  this  is  the 
clearly  accepted  law  in  this  state,  and,  as  we  understand  it, 
the  law  in  other  states  also.  After  careful  examination  of 
the  cases  to  which  we  have  been  cited,  and  many  more,  we 
have  been  able  to  find  no  case  where  the  law  is  as  in 
Maryland,  which  really  sustains  the  position  of  the  appellee. 
Especial  reliance  has  been  placed  on  the  case  of  County  of 
Macon  v.  Shores,  97  U.  S.  272,  and  we  have  examined  it  with 
great  care,  and  cannot  see  that  it  touches  the  question  which 
is  engaging  us.  That  was  a  suit  by  a  holder  of  certain 
county  bonds  against  the  county  for  overdue  interest  cou- 
pons. The  county  court  of  Macon  county  had,  in  pursu- 
ance of  legislative  authority,  ordered  the  county *s  subscrip- 
tion to  the  Missouri  &  Mississippi  Railroad,  and  the  county 
had  issued  the  bonds,  and  this  was  a  suit  by  a  bona  fide 
holder  of  some  of  those  bonds,  for  interest  due.  The 
county,  in  defense,  did  raise  the  question,  among  others, 
that  the  railroad,  to  which  the  subscription  was  made,  had 
at  the  time  of  the  subscription  no  corporate  powers,  not  hav- 
ing been  organized  within  one  year,  as  required  by  law 
The  court  only  held  that,  the  plaintifiF  being  a  bona  fide 
holder  of  the  bonds  without  actual  notice  of  alleged  inva- 
lidity,  no  question  could  be  raised  as  to  the  regularity  of 
issuing  the  bonds  by  the  county,  as  it  could  not  affect  his 
rights,  and  that,  the  company  being  a  de  facto  corporation 
when  the  subscription  was  made,  it  was  not  competent  to 
question  the  regularity  of  its  existence  in  that  collateral  way 
in  a  case  where  the  question  at  issue  in  fact  was  whether  the 
town  of  Macon  was  responsible  to  plaintiff  for  interest  on 
bonds  it  had  issued,  although  issued  in  aid  of  the  railroad.  But 
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the  court  went  further,  and  said  that  advantage  could  only 
be  taken  of  forfeiture  by  non-user  or  misuser  by  quo  war- 
ranto, and  that  individuals  could  not  avail  themselves  of  it 
in  collateral  suits  until  it  was  judicially  declared.  Being  a 
Missouri  case,  the  court  said  that  the  ciecisions  of  that  state 
on  the  subject  were  controlling,  and  cited  Kayser  v.  Trus- 
tees of  Bremen,  16  Mo.  88,  and  Smith  v.  County  of  Clark,  54 
Mo.  58.  To  the  statement  of  the  law  applicable  to  the  case 
of  County  of  Macon  v.  Shores,  as  laid  down  by  the  supreme 
court,  we  entirely  agree.  It  is  in  entire  harmony  with  the 
law,  as  we  understand  it  to  be  in  such  case.  The  question, 
being  collaterally  raised,  was  not  cognizable  in  a  case  where 
the  gist  of  the  writ  was  the  liability  of  a  county  to  a  bona 
fide  holder  of  bonds  it  had  issued,  although  issued  in  aid  of 
such  railroad.  Besides,  the  railroad  company  had  been 
made  a  corporation  by  the  act  of  assembly,  and  non-user  or 
misuser  in  such  case  can  only  be  availed  of  at  the  suit  of 
the  state.  Resorting  to  the  Missouri  decisions  which  the 
supreme  Court  refers  to  as  controlling  its  decisions,  we  find 
they  have  no  application  to  the  case  as  we  have  it  presented 
to  us.  In  Kayser  v.  Trustees,  16  Mo.  88,  it  was  an  applica- 
tion for  injunction  to  restrain  the  trustees  of  the  town  from 
collecting  certain  taxes.  The  court  held  that  the  county 
court  of  St.  Louis  county,  under  a  state  of  facts  which  gave 
it  jurisdiction,  had  incorporated  the  town,  and  that,  there- 
fore, being  a  corporation  created  by  legal  authority,  pro- 
ceedings had  to  be  instituted  by  the  state  to  avoid  it  for 
fraud  or  other  justifiable  reason,  and  that  the  corporate 
powers  thus  acquired  could  not  be  assailed  by  a  private  in- 
dividual. We  have  already  in  this  opinion  asserted  the  same 
doctrine.  The  case  of  Smith  v.  County  of  Clark,  54  Mo.  58, 
presents  substantially  the  same  question  as  was  presented  in 
the  Macon  Case,  97  tl.  S.,  in  precisely  the  same  way.  The 
question  was  as  to  the  liability  of  Clark  county  on  bonds  is- 
sued by  the  county  to  the  Alexandria  &  Bloomfield  Rail- 
road Company  for  subscriptions  to  its  stock,  to  2i  bona  fide 
holder.  On  a  motion  for  a  rehearing  of  that  case,  after  de- 
cision, the  new  point  was  made  that  the  charter  of  the  rail- 
road company  had  ceased  before  the  company  was  organ- 
ized. The  court  only  said  that  the  question  could  not  be  in- 
quired into  in  a  collateral  proceeding ;  that  the  company  did 
exist,  as  a  matter  of  fact,  in  the  exercise  of  all  its  chartered 
franchises  when  the  subscription  to  the  stock  was  made  by 
the  county  authorities.  The  county  had  issued  the  bonds, 
and  a  bona  fide  holder  owned  them,  and  of  course  they  could 
not  be  denied  payment  for  the  reason  attempted  to  be  set 
up.     None  of  these  cases  apply,  in  our  apprehension,  to  this 
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case.  The  attack  here  is  directly  made  against  the  corpo- 
ration itself,  and  that,  too,  against  all  which  was  not  made 
one  in  the  beginning,  as  in  those  cases  was  the  case,  but 
^where  only  provision  was  made  by  which  one  could  come 
into  existence,  and  which,  in  our  opinion,  never  did  legally 
acquire  life.  The  order  refusing  the  injunction  must  be  re- 
versed and  the  cause  must  be  remanded,  that  injunction  may 
issue  as  prayed. 

Robinson,  Bryan  and  Fowler,  J.  J.,  dissent. 

Bryan,  J.,  {dissenting.) — I  maintain  that  the  appellee  is 
validly  invested  with  corporate  power,  and  I  shall  briefly 
state  the  reasons  for  my  opinion.  The  statute  of  1872,  chap. 
274,  is  entitled  "  An  act  to  incorporate  the  Baltimore, 
Hampden  &  Lake  Roland  Railroad  Company."  In  Septem- 
ber, 1 891,  the  first  subscriptions  to  the  stock  of  the  corpora- 
tion were  made.  It  was  then  organized,  and  is  now  regularly 
conducting  it  business  under  its  claim  of  chartered  right. 
The  question  affecting  its  corporate  existence  arises  under 
the  eleventh  section  of  the  act  of  assembly,  which  is  in  these 
words :  "  And  be  it  enacted  that  said  company  shall  com- 
mence said  railway  within  three  years  from  the  passage  of 
this  act,  and  complete  the  same  in  ten  years."  The  appellant 
contends  that,  inasmuch  as  the  railway  was  not  commenced 
within  threeyears,  and  not  completed  within  ten,  the  act 
lost  all  its  efficacy ;  that  it  was  not  competent  for  the  sub- 
scribers to  the  stock  to  organize,  and  to  exercise  the 
franchises  offered  by  the  act,  but  that  they  were  entirel)'' 
lost  by  reason  of  the  long  delay  in  making  use  of  them.  We 
cannot  correctly  estimate  the  force  of  this  objection  without 
an  accurate  view  of  the  rights  conferred  by  the  act  of 
assembly,  and  the  mutual  relations  of  the  state  and  the  sub- 
scribers to  the  stock.  The  act  of  incorporation  is  an  offer 
on  the  part  of  the  state  to  give  certain  privileges  to  those 
persons  named  in  the  act  as  incorporators.  When  this  offer 
IS  accepted,  the  grant  of  privileges  from  the  state  is  com- 
plete, and  full  corporate  power  is  conferred.  All  the 
authorities,  without  exception,  consider  the  state  and  the 
incorporators  as  occupying  the  same  position  as  private  per- 
sons contracting,  or  proposing  to  contract,  with  each  other. 
It  is  on  this  conceded  principle  that  their  respective  rights 
and  duties  are  ascertained  and  determined.  Another  im- 
portant consequence  also  follows,  and  that  is,  that  third  per- 
sons are  not  interested  in  this  contract,  and  are  not 
authorized  to  interfere  between  the  parties  to  it.  Their  re- 
lation has  been  likened  to  the  case  of  landlord  and  tenant, 
where  there  is  a  clause  of  forfeiture  for  non-payment  of  rent. 
For  however  long  a  period  the  rent  may  W  in  arrear,  no 
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one  can  take  advantage  of  the  clause- of  forfeiture  but  the 
landlord,  and  he  only  by  entry  for  condition  broken.  No 
reference  is  now  made  to  those  cases  in  which,  by  the  terms 
of  the  lease,  the  estate  becomes  ipso  facto  void  when  the  rent 
is  not  paid  by  the  appointed  day.  They  are  like  the  pro- 
, visions  in  some  acts  of  incorporation,  which  declare  that  on 
failure  to  do  certain  acts  **  the  corporate  existence  and 
powers  shall  cease.'*  In  such  cases  it  has  been  sometimes 
held  that  there  is  no  cause  of  forfeiture  to  be  enforced,  and 
the  franchises  are  lost  without  any  act  or  proceeding  on  the 
part  of  the  state,  as  in  the  analogous  case  of  landlord 
and  tenant  the  lease  absolutely  determines  without  entry. 

In  Chesapeake  &  O.  Canal  Co.  v,  Baltimore  &  O.  R.  Co., 
4  Gill  &  J.  (Md.)  124,  the  case  before  the  court  is  compared 
to  a  grant  of  land.  The  court  say  :  "  And  it  is  like  the  grant 
of  an  estate  in  land,  defeasible  On  the  non-performance  of  a 
condition  subsequent,  strictly  speaking,  as  if  an  estate  be 
granted  expressly  upon  condition  to  be  void,  on  the  happen- 
ing of  a  certain  event.  In  such  case  it  is  perfectl}'  clear  that 
the  estate  is  not  defeated  by  the  mere  happening  of  the 
event,  but  that  the  law  permits  it  to  continue  beyond  the 
time  when  such  contingency  happens,  unless  the  grantor 
or  his  heirs  take  advantage  of  tne  breach  of  condition  by 
entry,  etc.,  which  cannot  be  done  by  a  stranger.  The  pro- 
ceeding; by  the  government,  the  grantor,  for  the  breach  of  a 
condition  subsequent,  contained  in  a  charter  of  incorpora- 
tion, is  by  scire  facias  or  quo  warranto,  b\'  an  individual 
grantor  (or  his  heirs)  of  land  by  entr}'."  There  can  be  no 
valid  distinction  between  the  different  kinds  of  forfeitures 
which  the  state  has  power  to  enforce.  It  mfiy  enforce  all  or 
any,  and  it  may  waive  all  or  any  ;  and  no  private  individual 
is  authorized  tonnterfere  either  with  enforcement  or  waiver. 
No  distinction  has  been  suggested  in  any  text-book,  or  in 
any  decided  case,  between  forfeitures  of  rights  before  the 
organization  of  a  corporation  and  those  which  occur  after- 
wards. Certainly,  the  power  of  the  state  is  the  same  in  each 
case,  and  the  general  principle  must  apply  to  each  case  that 
a  right  subject  to  forfeiture  continues  to  exist  until  the  for- 
feiture is  enforced  by  the  party  who  has  a  right  to  enforce 
it.  In  County  of  Macon  v.  Shores,  97  U.  S.  272,  one  of  the 
defenses  to  an  action  by  a  corporation  was  that  it  had  no 
corporate  power  or  existence,  that  it  did  not  organize  or 
accept  the  act  of  incorporation  within  one  year,  as  required 
by  law,  and  that  it  did.  not  commence  the  transaction  of 
business  within  the  time  prescribed  by  law  for  that  purpose. 
The  court  said  :  **  The  objection  that  the  corporation  was 
not  organized  within  the  time  limited  by  the  charter  is  un- 
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availing.  It  is  in  effect  a  plea  of  ;/;//  tiel  corporation.  In 
Kayser  v.  Trustees  of  Bremen,  i6  Mo.  88,  the  supreme  court 
of  the  state  said :  '  It  cannot  be  shown  in  defense  to  a  suit 
of  a  corporation  that  the  charter  was  obtained  by  fraud ; 
neither  can  it  be  shown  that  the  charter  has  been  forfeited 
by  a  misuser  or  non-user.  Advantage  can  only  be  taken  of 
such  forfeiture  by  process  on  behall  of  the  state,  instituted 
directly  against  the  corporation  for  the  purpose  of  avoiding 
its  charter,  and  individuals  cannot  avail  themselves  of  it  .in 
collateral  suits  until  it  be  judicially  declared. ' "  I  quote  this 
passage  to  show  that  the  supreme  court  of  the  United  States 
considered  that  there  was  no  difference  between  a  forfeiture 
committed  before  a  corporation  is  organized  and  one  which 
occurs  afterwards.  In  State  7/.  Bull,  16  Conn.  179,  an  informa- 
tion at  the  suit  of  the  state,  the  franchises  granted  by  an  act 
of  incorporation  were  declared  to  have  been  forfeited  and 
lost  by  reason  of  unreasonable  delay  on  the  part  of  the  cor- 
porators in  accepting  the  charter.  But  it  was  not  suggested 
in  the  argument  or  decision  of  the  case  that  there  was  any 
difference  between  forfeituils  of  this  kind  and  any  other,  so 
far  as  its  effects  were  concerned,  or  the  mode  of  proceeding 
to  take  advantage  of  it.  It  was  not  supposed  that  it  was  in 
the  power  of  any  one  but  the  state  to  implead  the  corpora- 
tors for  such  deiaults.  And  as  it  has  never  been  questioned 
that  the  state  can  at  its  own  will  and  pleasure  waive  these 
forfeitures,  it  must  follow  that  a  private  individual  cannot 
enforce  them,  because  if  he  could  do  so  the  state's  sole  and 
exclusive  prerogative  of  waiver  would  be  defeated.  The 
proceeding  on  the  part  of  the  appellant  would  virtually 
annul  the  charter,  and  consequently  the  right  of  the  state  to 
continue  it  in  force  by  waiver  would  be  taken  away. 

I  cannot  see  how  the  completion  of  the  railway  within  ten 
years  after  the  passage  of  the  act  of  incorporation  can  be  re- 
garded as  a  condition  precedent  to  the  existence  of  the  corpo- 
raticwi,  as  one  of  those  indispensable  preliminaries  which 
must  be  performed  before  the  corporation  can  have  an  ex- 
istence. It  was  impossible  that  the  railway  could  be  con- 
structed before  the  corporation  was  organized.  Its  construc- 
tion was  the  principal  result  to  be  accomplished  by  the  cor- 
poration after  it  should  be  invested  with  its  franchises.  To 
be  sure,  as  this  corporation  was  organized  after  the  expira- 
tion of  the  ten  years,  it  had  become  an  impossibility  to 
complete  the  road  within  the  prescribed  time.  But  the 
state  has  as  much  right  to  waive  a  condition  which  it  has 
become  impossible  to  perform  as  one  which,  being  possible, 
» the  corporation  refuses  or  neglects  to  perform.  In  what  re- 
spect is  the  state's  power  limited  on  this  subject  ?     By  what 
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authority  has  the  limitation  ever  been  declared?  On  what 
principle  of  reason  can  a  distinction  be  maintained  between 
the  power  to  waive  the  possible,  and  the  power  to  waive  the 
impossible?  Finally,  in  what  treatise  or  in  what  judicial 
decision  has  the  distinction  ever  been  intimated  ?  In  Hodsres' 
Case,  58  Md.  603,  it  appeared  that  a  railway  company  had 
been  authorized  by  a  city  ordinance  to  lay  railroad  tracks  in 
certain  streets  in  Baltimore.  The  ordinance  enacted  that 
the  work  was  to  be  commenced  within  six  months  from  its 
approval,  and  to  be  completed  within  twelve,  and  that 
"otherwise  the  rights  and  privileges  herein  granted  shall  be 
null  and  void.'*  It  was  attempted  by  private  persons,  on 
many  grounds,  to  enjoin  the  railway  company  from  laying 
its  tracks,  and,  among  others,  for  the  reason  that  the  work 
had  not  been  commenced  within  the  appointed  time.  This 
court  did  not  trouble  itself  with  any  attenuated  distinctions 
between  conditions  which  had  become  impossible  from  lapse 
of  time  and  other  conditions,  but  decided  that  the  condition 
was  intended  for  the  benefit  of  the  city,  and  that  the  city 
might  waive  it  at  pleasure,  and  it  deniea  the  right  of  inter- 
ference by  third  persons.  I  will  quote  a  passag^e  from  the 
court's  opinion:  **This  is  a  provision,  however,  mtended  for 
the  benefit  of  the  city,  and  one  which  its  authorities  may 
waive  at  pleasure.  •  No  principle  is  better  settled  than  that  a 
cause  of  forfeiture  cannot  be  taken  advantage  of  or  enforced 
against  a  corporation  collaterally  or  incidentally  or  in  any 
other  mode  than  by  a  direct  proceeding  for  that  purpose 
against  the  corporation.*'  Now,  on  the  mere  point  of  waiver, 
it  is  impossible  to  draw  a  distinction  between  this  case  and 
the  one  at  bar.  If  the  corporation  has  forfeited  its  right  to 
become  incorporated,  it  must  be  that  the  state  has  the  power 
to  waive  it,  and  it  is  a  question  exclusively  between  the  state 
and  the  corporation.  The  appellant  in  this  case  has  no  more 
right  to  take  advantage  of  ittnan  the  complainants  possessed 
in  Hodges*  Case. 


Indian  River  Steamboat  Co. 
East  Coast  Transportation  Co. 

(Florida  Supreme  Court,  Dec,  21,  iSpi,) 

Motion  to  Dissolve  Injunction— Exceptions  to  Answer.— Pending  a  motion 
to  dissolve  an  injunction  on  bill  and  answer,  exceptions  are  filed  to  por- 
tions of  the  answer  not  in  response  to  the  bill.  The  filing  of  such  excep- 
tions is  of  itself  no  objection  to  the  dissolution  of  the  injunction,  where 
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the  portion  of  the  answer  not  excepted  to  contains  a  sufficient  denial  of 
the  equities  of  the  bill. 

Same — Equities  of  Bill. — A  motion  to  dissolve  an  injunction  on  bill  and 
answer  involves  the  sufficiency  of  the  equities  of  the  bill  to  justify  the 
writ  in  the  first  instance. 

Injunction  to  Restrain  Trespass— When  Granted. — A  court  of  chancery 
will  not  grant  an  injunction  to  restrain  a  trespass  merely  because  it  is  a 
trespass ;  yet  it  will  interfere  by  injunction  where  the  injury  is  irrepar- 
able, or  where  full  and  adequate  relief  cannot  be  granted  at  law,  or  where 
it  is  necessary  to  prevent  a  multiplicity  of  suits,  and  especially  where  the 
trespasser  is  alleged  to  be  insolvent,  and  nothing  can  be  realized  on  judg- 
ments that  may  be  obtained  against  him  at  law.  In  such  cases  it  will  not 
do  to  simply  allege  that  the  complainant  has  no  adequate  remedy  at  law, 
and  that  his  damages  will  be  irreparable.  The  court  will  not  act  upon  his 
opinion  or  his  fears  in  such  matters,  but  he  njust  state  facts  in  his  bill  to 
enable  the  court  to  determine  whether  or  not  his  alleged  injury  will  be 
irreparable. 

Motion  to  Dissolve  Injunction  on  Bill  and  Answer — New  Matter  in  Avoid- 
ance.— On  motion  to  dissolve  an  injunction  on  bill  and  answer,  where  suf- 
ficient equities  are  stated  in  the  bill,  the  court  will  look  to  such  facts  of 
the  answer  only  as  are  responsive  to  the  bill ;  and  a  respondent  will  not 
be  permitted  to  rely  upon  new  matter  in  avoidance,  in  his  answer,  not  in 
response  to  the  allegations  upon  which  the  equities  of  the  bill  are 
founded. 

Chancery  Practice — Dissolution  of  Injunction  on  Conflicting  Evidence — 
Discretion  of  Court. — Under  the  practice  of  the  court  of  chancery,  since 
the  adoption  of  the  act  of  the  legislature  (chap.  1098,  Laws  of  Florida),^ 
where  the  answer  denies  all  the  circumstances,  upon  which  the  equities  of 
the  bill  are  founded,  or  where  the  bill  and  accompanying  evidence  are 
fully  met  by  the  answer  and  its  accompanying  evidence,  the  chancellor 
will  ordinarily  dissolve  an  injunction  ;  but  this  is  not  an  inflexible  rule, 
and  the  granting  or  dissolving  of  injunctions  is  lodged  in  the  sound  dis- 
cretion of  the  court,  to  be  governed  by  the  nature  and  circumstances  of 
each  case. 

Docks  and  Wharves— Power  of  Railroad  to  Erect— Lease  to  Steamboat 
Company. — A  railroad  corporation,  under  the  laws  of  Florida,  has  the  right 
to  erect  and  maintain  docks,  wharves  and  piers,  as  incident  to  its  business, 
and  to  hold  or  dispose  of  them  as  may  be  deemed  proper;  but  such  cor- 
poration, engaged  in  the  business  of  common  carrier,  has  no  right  to  lease 
the  terminal  point  of  its  railroad  track  and  terminal  facility  on  a  navigable 
stream  to  a  steamboat  company,  and  therebv  defeat  the  ingress  and 
egress  to  and  from  said  railroad  track  on  tne  part  of  other  competing 
lines  of  steamboat  companies. 

Same— Right  of  Lessee  to  Enjoin  Use  of  Dock  by  Other  Companies~Ter 
minal  Facilities. — The  Indian  River  Steamboat  Company  leased  from  the 
Jacksonville,  Tampa  &  Key  West  Railway  Company  390  feet  of  the  east 
end  of  its  dock  on  the  Indian  river,  at  Titusville,  on  which  dock  was 
located  the  railroad  track  and  terminal  facility  of  said  railroad  company ; 
and  said  railroad  company  covenanted  and  agreed  in  said  lease  to  main- 
tain the  railroad  track  on  said  dock  and  bulk-head,  and  the  trestle  sup- 
porting said  track,  and  to  furnish  proper  and  adequate  facilities  for  trans- 
fer of  local  freight  to  and  from  said  bulk-head.  Held,  on  this  state  of 
facts,  the  said  steamboat  company  was  not  entitled  to  an  injunction  to 
restrain  another  steamboat  company  from  landing  at  said  railroad  dock 
for  the  purpose  of  delivering  and  receiving  freight  to  and  from  said  rail- 
road company. 
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Same — Same — Temporary  Injunction — Dissolution — Relief  Sought  by  Bill. — 
The  bill  asked  for  an  injunction  to  restrain  respondents  from  using  the 
dock  at  Titusville,  and  the  premises  appurtenant  thereto,  as  their  head- 
quarters and  otiices,  and  from  using  and  occupying  numerous  other  docks 
of  complainant  at  other  points  on  Indian  river,  and  also  that  complainant 
be  decreed  the  undisturt>ed  possession  of  the  same.  A  preliminary  in- 
junction was  granted  as  to  the  dock  at  Titusville  only.  Respondents, 
upon  the  filing  of  the  bill,  answered,  tendering  an  issue  as  to  the  docks 
other  than  at  Titusville,  and  denied  that  they  landed  at  the  Titusville 
dock  otherwise  than  for  the  purpose  of  delivering  and  receiving  freight  to 
and  from  said  railroad  company.  HM,  that,  while  the  decree  of  the 
court  dissolving  the  temporary  injunction  on  bill  and  answer  was  proper, 
it  was  error  to  dismiss  the  bill,  as  it  cannot  be  said  that  no  other  relief 
was  sought,  except  to  restrain  respondents  from  landing  their  boats  at  the 

Titusville  dock. 

# 

Appeal  from  Brevard  Circuit  Court. 
The  Indian  River  Steamboat  Company,  appellant  here,  by 
attorneys,  presented  to  the  judge  of  the  fifth  judicial  circuit, 
at  chambers,  on  the  24th  day  of  November,  A.  D.  1890,  a  bill 
for  an  injunction  against  K.  P.  Paddison,  George  M.  Rob- 
bins,  and  Walter  S.  Graham,  associated  and  doings  business 
as  the  East  Coast  Transportation  Company,  at  Titusville, 
Brevard  county,  Fla.  Tne  case  made  in  this  bill  is  this: 
That  the  Indian  River  Steamboat  Company  is  a  corpo- 
ration organized  under  the  laws  of  Florida,  with  its  usual 
Elace  of  business  at  Titusville,  Brevard  county,  Fla.,  and  its 
usiness  is,  and  has  been  since  the  7th  day  of  April,  A.  D. 
1886,  the  transportation  ot  freight,  passengers,  and  mail  mat- 
ter upon  Indian  river;  that  in  conducting  ^aid  business  it 
owns  and  uses  seven  steamboats,  and  during  the  winter 
season  runs  a  daily  line  of  steamers  between  Titusville  and 
all  points  south  and  between  Titusville  and  Melbourne  on 
said  river,  and  durinpf  the  other  portions  of  the  year  a  daily 
line  between  TitusviUe  and  Melbourne,  and  a  tri-weekly  line 
between  Titusville  and  all  points  south  on  said  river ;  that 
the  nature  and  extent  of  its  business  render  the  erection  and 
maintenance  of  docks  and  piers  at  Titusville  and  elsewhere 
on  said  river  necessary,  and  the  right  to  do  so  is  one  of  its 
charter  privileges;  that  on  the  9th  day  of  February,  A.  D. 
1889,  it  leased  from  the  Jacksonville,  "Tampa  &  Key  West 
Railway  Company,  so  much  of  a  certain  dock  and  pier  at 
Titusville  as  then  and  now  lies  on  the  easterly  side  of  a  line 
drawn  20  feet  west  of  the  most  westerly  building  now  and 
then  constructed  on  said  pier,  to  the  easterly  line  of  the  bulk- 
head, with  all  the  rights  and  privileges  thereunto  appertain- 
ing, the  same  being  about  396  feet  of  the  east  end  of  the  said 
dock,  and  that  said  dock  and  pier  extend  only  to  such  depth 
of  water  in  said  river  as  affords  a  safe  landing  to  such  boats 
as  said-  company  possesses,  and  one  suitable  to  its  business, 
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and  that  said  dock  and  pier  do  not  interfere  with  the  use  or 
construction  of  other  docks  which  are  or  may  be  constructed 
and  maintained  on  adjacent  property  along  the  extensive 
water  front  at  Titusville;  that  said  leased  dock  and  buildings 
thereon  have  been  constantly  occupied  and  used  by  said 
Indian  River  Steamboat  Company  for  the  purpose  aforesaid, 
and  for  its  offices,  headquarters,  and  place  of  transacting  most 
of  its  general  business,  since  the  ist  day  of  March,  A.  D.  1889, 
and  that  said  company  has  agreed  to  pay  an  annual  rental  for 
said  dock  and  pier  of  $500,  pa3^able  quarterly,  for  the  term  of 
3  years,  and  longer,  unless  a  contrary  agreement  should  be 
reached  in  the  manner  provided  by  the  terms  of  said  lease, 
and  to  keep  said  leased  property  in  good  repair,  and  perform 
certain  other  conditions  enumerated  therein,  at  great  ex- 
pense ;  that  said  rental  has  been  paid,  and  all  the  other  con- 
ditions fully  performed,  and  said  lease  is  in  full  force;  that 
larffe  and  expensive  additions  have  been  made  to  said  dock 
and  pier  by  said  Indian  River  Steamboat  Company,  at  a  cost 
of  $3,000,  and  still  said  dock  and  pier,  and  the  accommoda- 
tions thereon,  are  inadequate  fully  to  accommodate  the  in- 
creasing business  of  said  company. 

A  copy  of  the  lease,  bearing  date  February  9,  1889,  is  at- 
tached to  the  bill  as  an  exhibit. 

It  is  further  alleged  in  said  bill  that  the  sole  object  of  said 
appellant  company  in  entering  into  said  lease  was  that  it 
might  control  premises  adequate  to  the  transaction  of  its 
business,  and  since  the  ist  dav  of  March,  A.  D.  1889,  it  has 
so  occupied  and  controlled  sairf  leased  property,  and  no  other 
person  or  company  has  occupied  the  same,  except  by  the 
consent  of  the  saia  Indian  River  Steamboat  Company,  and 
that  said  company  has  never  held  itself  out  as  a  general 
wharfinger,  or  permitted  the  public  use  of  said  leased  prop- 
erty. 

Further,  that  during  the  summer  or  fall  of  1890  said  Fad- 
dison,  Robbins,  and  Graham  purchased  or  procured  a  steam- 
boat, and  are  advertising  to  make  regular  trips  upon  said 
Indian  river  with  one  or  more  steamboats  for  the  carriage  of 
passengers  and  freight,  and  are  seeking  to  make  their  head- 
quarters and  landing  point  at  said  leased  dock  or  pier,  and 
that  they  have  been  repeatedly  informed  by  appellant  com- 
pany that  said  dock  ancl  pier  were  its  private  property,  and 
that  it  could  not  and  would  not  conduct  the  ousiness  of  a 
wharfinger,  or  permit  their  boat  to  land  thereat,  but  notwith- 
standing such  notification  they  have  persisted  and  still  per- 
sist in  landing,  and  do  land,  their  said  boat  at  said  dock, 
through  force  of  threats  made  by  them  that  if  they  were 
deterred  from  landing,  or  hindered  in  any  way  in  the  trans- 
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action  of  their  business  at  said  dock,  they  would  cause  to  be 
arrested  the  agents  or  employes  of  said  steamboat  company, 
and  that  for  each  package  or  shipment  of  freight  or  other 
matter  refused  to  be  received  upon  said  dock  they  would  sue 
said  steamboat  company  for  damages,  and  they  threaten  to 
continue  daily  to  land  at  said  dock,  and  use  the  same  freely 
for  all  purposes  connected  with  their  business,  without  pay- 
ing wharfage  or  other  charges,  and  claim  that  said  dock  is 
public  property,  and  they,  in  common  with  all  other  persons, 
are  entitled  to  all  the  rights  and  privileges  of  said  steam'boat 
company  in  and  about  said  leased  property ;  that  if  the  said 
Paddison,  Robbins,  and  Graham  are  permitted  to  succeed  in 
freely  using  and  occupying  said  leased  property  the  entire 
public  will  also  insist  on  doing  so,  and  said  premises  will  be- 
come worthless  as  a  franchise  right  and  a  place  for  transact- 
ing its  said  business. 

It  is  further  alleged  that  said  steamboat  company  possesses 
the  exclusive  right  to  use  and  occupy  said  dock  and  pier  for 
the  purposes  of  its  business'  and  that  said  respondents,  Pad- 
dison, Robbins,  and  Graham,  have  no  shadow  of  title  or 
right  to  the  use  or  occupation  of  said  property,  except 
through  the  courtesy  of  said  steamboat  company,  and  that 
this  cannot  be  extended  to  them,  because  said  dock  and  pier 
are  inadequate  to  accommodate  the  business  of  said  com- 
pany, and  that  there  is  neither  dock  frontage  or  storage 
room  sufficient  to  accommodate  even  the  seven  boats  of  said 
company,  and  one  or  more  of  them  must  needs  be  moved  to 
permit  the  landing  of  respondents'  boats. 

It  is  further  alleged  tnat  there  is  another  dock  at  Titus- 
ville,  not  owned  or  possessed  by  said  steamboat  company,  at 
which  said  respondents*  boatg'can  and  frequently  do  land 
and  transact  business;  that  the  winter  business  of  said  steam- 
boat company  is  larger  than  its  summer  and  fall  business, 
and  such  winter  business  has  begun  and  is  rapidly  increas- 
ing, and  said  company  is  soon  to  add  other  steamboats  to  its 
present  service,  and  thus  rendering  imperative  the  use  of  all 
its  dock  room ;  that  it  is  under  contract  to  carry  the  United 
States  mails  upon  said  Indian  River  according  to  stated 
schedules  and  fixed  time,  and  any  violation  thereof  would 
subject  said  company  to  heavy  penalties,  and  it  is  frequently 
necessary  for  said  company  to  load  and  unload  freight  with 
the  greatest  dispatch,  and  to  employ  thereon  a  great  number 
of  men,  in  order  to  prevent  delays  in  the  carriage  of  perish- 
able articles,  and  at  the  same  time  to  comply  with  its  said 
mail  contract ;  that  the  use  of  said  dock  and  pier  by  said 
respondents  for  any  considerable  time  would  cause  incon- 
venience, delays,   possible   loss  of  connections,  and  prevent 
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said  company  from  properly  conducting  its  business,  and 
would  cause  it  irreparable  damage;  that  said  complainant 
company  believes  that  said  respondents  cannot  be  deterred 
from  using  said  dock  and  pier  except  by  the  daily  use  of 
superior  force,  and  that  if  such  force  be  used,  or  if  packages 
of  freight  carried  by  or  consigned  to  said  respondents  be 
refused  to  be  allowed  a  landing  on  said  dock,  said  steamboat 
company  would  be  subjected  to  a  multitude  of  vexatious 
suits  ;  and  that  said  company  has  no  adequate  remedy'  at  law 
to  prevent  such  immediate  and  irreparable  injury. 

It  is  fuVther  alleged  in  said  bill  that  said  steamboat 
company  is  the  exclusive  owner  or  lessee,  and  is  in  exclusive 
possession,  of  a  large  number  of  other  docks,  at  various 
points  on  said  Indian  river,  which  were  erected  and  are 
maintained  at  great  expense  by  said  company  for  its  exclu- 
sive use  and  benefit.;  that  these  docks  are  not  public,  nor  do 
they  interfere  with  the  free  navigation  of  the  river,  and  said 
company  does  not  hold  itself  out  as  doing  the  business  of 
wharfinger  at  any  of  them,  as  sa'id  respondents  well  know  ; 
that  said  docks  differ  from  the  docks  and  pier  at  Titusville 
in  this:  that  they  are  smaller,  and  not  well  provided  with 
storage  room  for  the  care  and  protection  of  freight,  and  are 
not  intended  to  be  used  as  the  head-quarters  or  places  for 
conducting  the  general  business  of  saici  company,  and  do  not 
afford  facilities  more  than  adequate  to  the  needs  of  its  busi- 
ness; that  said  respondents,  without  any  right  or  title  what- 
ever, are  making  free  use  of  such  docks  for  all  the  purposes 
of  their  sjid  business,  and  threaten  to  continue  the  same, 
against  the  protests  and  express  orders  of  said  complainant 
company,  and  that  they  threaten  to  use  said  docks  daily,  or 
as  oiten  as  their  business  may  require,  by  superior  force,  and 
to  harass  and  annoy  said  company  by  a  multitude  of  suits, 
should  they  in  any  manner  be  interfered  with  in  the  use  of 
the  same,  or  should  wharfage  be  required  of  them. 

It  is  further  alleged  that  such  interference  with  said 
docks,  as  above  stated,  would  cause,  such  litigation,  expense, 
trouble,  and  delays  as  seriously  to  affect  its  business,  preju- 
dice its  interests/  and  cause  such  irreparable  damage  that 
courts  of  law  could  not  conpensate  it  for  the  same,  and  that 
said  complainant  company  believes  that  said  respondents 
are  not  pecuniarily  responsible  for  any  and  all  damages 
which  .said  company  may  suffer  by  reason  of  their  repeated 
and  threatened  interferences  with  said  docks,  and  that  a  judg- 
ment that  might  be  recovered  at  law  would  be  uncollectible 
against  said  respondents,  and  that  said  steamboat  company 
is  under  contract  to  transfer  and  deliver  immediately  large 
shipments  of  freight  and  materials  which  peculiarly  tax  all  its 
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facilities  to  the  utmost,  and  render  any  interference  with 
them  especially  harmful,  and  its  rights  would  be  unduly  preju- 
diced if  an  injunction  be  not  issued  immediately,  and  without 
notice  to  defendants. 

The  prayer  of  the  bill  is  that  said  respondents,  their  offi- 
cers and  agents,  be  restrained  by  injunction  from  further 
using  or  occupying  said  dock  and  pier  at  Titusville,  or  the 
premises  or  appurtenances  thereto  belonging,  for  the  pur- 
pose of  transacting  thereat  their  business,  except  such  busi- 
ness as  they  in  common  with  all  other  citizens  may  properly 
transact  with  said  company  upon  its  private  property,  ancl 
from  making  said  dock  and  pier  the  usual  place  lor  landing 
their  boat,  and  for  receiving  and  discharging  freight  and  pas- 
sengers thereat,  and  that  said  steamboat  company  be  decreed 
the  undisturbed  and  undivided  right  of  possession  of  said 
leased  premises,  and  that  said  respondents,  their  officers  and 
agents,  be  enjoined  from  further  using  said  other  docks  as 
their  place  01  landing  boats,  and  from  receiving  and  dis- 
charging freight  and  passengers  thereat ;  and  for  such  other 
or  further  relief  as  the  nature  of  the  case  may  require. 

The  president  of  the  steamboat  company  makes  oath  that 
he  is  acquainted  with  the  facts  stated  in  the  bill,  and  they  are 
true,  except  those  alleged  on  information  and  belief ;  and,  as 
to  those  matters,  he  believes  they  are  true. 

On  this  bill  the  judge  at  chambers  granted  a  temporary 
injunction  as  to  the  dock  and  pier  at  Titusville  upon  the 
filing  of  a  bond,  in  the  sum  of  $500,  to  be  approved  by  the 
clerk  ot  the  circuit  court  of  Brevard  county.  The  bond  was 
filed  in  the  office  of  said  clerk  on  the  25th  day  of  November, 
A.  D.  1890,  and  writ  of  injunction  issued,  restraining  and  en- 
joining .said  Paddison,  Robbins,  and  Graham,  associated  as 
the  East  Coast  Transportation  Company,  from  further  using 
or  occupying  said  dock  and  pier  at  Titusville  for  the  pur- 
pose of  receiving  and  discharging  freight  and  passengers, 
and  from  making  the  same  their  usual  place  for  landing  their 
beats  for  said  purpose,  until  the  further  order  of  the  court. 

On  the  26th  day  of  November,  A.  D.  1890,  the  respondents 
filed  in  said  clerk's  office  their  answer  to  the  bill,  and  also 
mailed  to  the  counsel  for  said  steamboat  company  a  notice 
that  application  would  be  made  to  the  judge  of  said  circuit 
on  the  2nd  day  of  December,  A.  D.  1890,  for  a  dissolution  of 
said  temporary  injunction, 

The  material  averments  in  the  answer  are  as  follows: 
That  the  East  Coast  Transportation  Company  was  G.  F. 
Paddison,  George  M.  Robbins,  and  Walter  S.  Graham,  and 
not  R.  P.  Paddison,  as  stated  in  the  bill,  and,  at  the  time  of 
filing  the  answer,  is  a  corporation  existing  under  the  laws  of 
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Florida,  articles  of  association  having  been  duly  filed  with 
the  clerk  of  the  circuit  court  of  Brevard  county  on  Novem- 
ber 22,  1890,  and  on  same  day  forwarded  to  the  secretary  of 
state  at  Tallahassee,  Fla. ;  but  respondents  waive  any  benefit 
or  advantage  of  the  failure  to  denominate  them  as  a  corpora- 
tion  in  complainant's  bill,  and  appear  in  their  corporate  ca- 
pacity, as  the  East  Coast  Tranportation  Company. 

Respondents  admit  that  the  Indian  River  Steamboat  Com- 
pany is  a  corporation  under  the  laws  of  Florida,  and  that  it 
IS  engaged  in  the  business  and  employs  the  steamboats  on 
the  Indian  river  as  alleged  in  its  bill,  and  that  the  nature  of 
its  business  renders  the  erection  of  docks  and  piers  at  Titus- 
ville  ancl  elsewhere  on  said  river  desirable  ;  but  respondents 
do  not  know,  and  pray  proof  to,  the  extent  of  the  charter 
rights  of  said  steamboat  company  in  the  premises..  Respon- 
dents  admit  the  lease  by  the  Jacksonville,  Tampa  &  Key 
West  Railway  Company  to  said  steamboat  company,  the  use 
of  the  dock  and  payment  of  rent  as  alleged,  but  cfeny  that 
said  lease  is  now  in  full  force  and  effect,  or  ever  was  valid  or 
effectual  in  law. 

Respondents  admit  that  said  steamboat  company  has  made 
certain  additions  to  the  said  wharf,  on  the  south  side,  but 
does  not  know  whether  or  not  said  company  is  fully  accom- 
modated thereby,  and  asks  proof  of  said  allegation. 

Respondents  deny  that  the  sole  object  of  said  steamboat 
company  in  entering  into  said  lease  with  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company  was  to  control  prem- 
ises adequate  to  the  transaction  of  its  business,  but  aver  that 
its  said  object  therein  was  also  to  control  the  terminal  facili- 
ties of  the  said  Jacksonville,  Tampa  &  Key  West  Railway 
Company  on  the  Indian  river  at  Titusville,  and  thus  to  pre- 
vent the  use  of  said  railroad  terminal  facilities  by  any  com- 
peting line  ot  steamboats  that  might  be  put  on  said  river,  in 
order  to  preserve  a  monopoly  of  the  transportation  business 
of  said  river,  and  that  said  company  has  persistently  denied 
the  use  of  said  railroad  terminal  facilities  to  respondents  or 
to  the  general  public  since  the  lease  aforesaid. 

Respondents  deny  that  said  complainant  corporation  has 
never  held  itself  out  as  a  general  wharfinger,  or  permitted  the 
public  the  use  of  said  leased  property. 

Respondents  admit  that  they  nave  purchased  a  steamboat 
and  are  advertising  to  make  regular  trips  upon  Indian  river 
for  the  carriage  of  passengers  and  freight,  but  deny  that 
they  are  seeking  to  make  their  head-quarters  at  the  said 
dock,  and  say  that  they  are  landing  at  said  dock  for  the  pur- 
pose of  receiving  and  delivering  freight  to  and  from  the 
Jacksonville,  Tampa  &  Key  West  Railway  Company,  under 
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authority  of  a  decree  of  the  railroad  commission  of  the  state 
ol  Florida  securing  respondents  in  that  right,  a  certified 
copy  of  which  is  attached  to  the  answer. 

Respondents  admit  that  they  were  informed  at  one  time 
by  complainant  corporation  that  it  did  not  want  to  conduct 
the  business  of  a  wharfinger,  but  they  aver  that,  after  thesaid 
decree  of  the  railroad  commission,  said  corporation  informed 
them  that  it  would  receive  and  receipt  for  all  their  freight 
at  said  dock  on  payment  of  a  regular  wharfage  charge,  and 
that  respondents  have  continued  to  do  business  with  said 
complainant  corporation,  as  a  general  wharfinger,  for  the 
past  three  weeks,  under  said  arrangement. 

Respondents  admit  that  they  have  intimated  to  the  Jack- 
sonville, Tampa  &  Key  West  Railway  Company  and  its  em- 
ployes that  if  it  violated  the  decree  of  the  railroad  commission 
by  refusing  to  accord  to  respondents,  at  the  end  of  its  dock 
and  railroad  at  Titusville,  the  same  privileges  and  advan- 
tages as  it  accords  to  said  steamboat  company,  notwithstand- 
ing its  lease,  that  said  neglect  and  refusal  would  be  a  violation 
of  law,  of  which  respondents  would  complain  to  the  proper 
authorities  of  the  state ;  but  respondents  have  never  threat- 
ened or  otherwise  intimidated  tne  agents  of  said  steamboat 
company,  except  they  have  threatened  to  complain  of  said 
railroad  company  if  the  use  of  its  terminal  was  not  accorded 
to  them ;  ana  they  do  not  care  how  the  said  railroad  com- 
pany and  said  steamboat  company  settle  their  differences  in 
regard  to  the  said  dock,  and  have  no  concern  except  that 
said  railroad  company  shall  obey  the  said  mandate  of  the 
railroad  commission. 

Respondents  admit  that  the^  propose  to  land  daily  at  said 
dock,  or  as  often  as  it  has  busmess  to  transact  there  with  the 
Jacksonville,  Tampa  &  Key  West  Railway  Company,  and 
that  said  dock  constitutes  the  charter  terminal  of  said  rail- 
road company. 

Respondents  say  they  have  paid  wharfage  to  said  steam* 
boat  company,  under  protest,  for  the  use  of  said  dock;  but 
they  only  paid  the  same  to  prevent  a  breach  of  the  peace, 
ancf  until  they  could  obtain  relief  from  the  courts  from  such 
illegal  exactions. 

Respondents  admit  that  they  claim  that  said  dock  is  pub- 
lic property,  and  that  the  public  is  entitled  to  a  free  landing 
at  it,  without  wharfage  or  other  toll,  because  said  wharf  oc- 
cupies and  is  a  part  of  a  public  street  of  t^e  town  of  Titus- 
ville, as  will  appear  by  the  further  allegations  of  the  answer. 

Respondents  deny  that  said  complainant  corporation  pos- 
sesses the  exclusive  right  to  use  and  occupy  said  dock,  or 
that  respondents  have  no  right  to  the  use  thereof,  and  they 
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deny  that  any  of  the  said  complainant's  boats  have  ever  been 
moved  to  allow  the  landing  of  their  boat,  or  that  there  will 
be  any  occasion  therefor  in  the  future. 

Respondents  admit  that  there  is  another  dock  at  Titusville 
at  which  their  boat  frequently  lands  to  transact  other  than  ' 
railroad  business,  but  respondents  say  that  the  water  is  fre- 
quently too  low  to  adipit  of  their  boat  approaching  said 
wharf,  and  there  is  always  great  danger  in  so  doing,  and 
said  dock  is  totally  inadequate  to  the  needs  of  respondents* 
business. 

Respondents  admit  that  said  complainant's  present  wharf 
j>rivileges  may  be  inadequate,  as  alleged,  and  they  suggest 
that  said  complainant  get  quarters  of  its  own,  instead  oi  ap- 
propriating a  public  street  and  a  railroad  terminal. 

Respondents  admit  that  they  cannot  be  deterred  from 
using  said  property  except  by  the  daily  use  of  superior 
force,  and  that  the  use  of  such  force,  or  the  neglect  by  the 
railroad  company  to  properly  conduct  respondents*  business 
at  said  wharf,  would  subject  said  railroad  company  and  said 
steamboat  company  to  a  multitude  of  vexatious  suits. 

Respondents  deny  that  said  complainant  company  is  the 
exclusive  owner  or  lessee  of  a  large  number  of  docks  at 
various  points  on  Indian  River,  or  has  not  held  itself  out  as 
a  wharfinger  at  some  of  the  docks  it  pretends  to  control,  or 
that  respondents  have  ever  landed  at  any  dock  of  which  said 
company  was  entitled  to  the  exclusive  use. 

Respondents  say  that  the  allegations  of  said  bill  as  to  wharf 
privileges,  other  than  those  at  Titusville,  are  vague  and  un- 
certain, and  they  claim  the  same  benefit  in  their  answer  as  if 
they  had  demurred  thereto  for  uncertainty. 

Respondents  further  deny  that  they  contemplate  any  such 
trespass  upon  said  docks  as  the  ordinary  courts  of  law  could 
not  adequately  compensate  in  damages  lor,  or  that  they  in- 
tend to  trespass  upon  the  rights,  privileges  or  property,  in 
any  way  whatever,  of  said  company. 

Respondents  deny  that  they  are  not  pecuniarily  responsi- 
ble for  any  and  all  damages  they  may  occasion  said  com- 
{>lainant  company  unlawfully,  ana  they  say  they  do  not  bc- 
ieve  that  said  complainant  company  is  solvent. 

Respondents  deny  that  there  was  any  occasion  for  the  ap- 

Elication  to  enjoin  them   without  notice,  as  alleged  in  said 
ill. 

Respondents,  further  answering,  say  that  in  July,  1890, 
they  complained  to  the  railroad  commission  of  the  state  of 
Florida  that  the  Jacksonville,  Tampa  &  Key  West  Railway. 
Company,  a  railroad  corporation  operating  a  railroad  in  the 
state    of    Florida,  discriminated     against    respondents    by 
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attempting;  to  lease  the  exclusive  use  of  its  dock  and  river  ter- 
minal to  complainant  company,  by  which  said  lease  respond- 
ents, operating  a  competing  line  of  steamboats  had  been  dis- 
criminated against  in  the  receipt  and  delivery  of  freight  to 
said  railway  ;  that  the  said  commission,  by  decision  rendered 
on   the    14th  day   of  August,  A.     D.    1890,    adjudged   that 
the  charter  terminus  ot  said   railroad  was  the  channel  of  In- 
dian river,  to  which  point  said  road  had   been  constructed, 
and  that  the  pier  and  dock  at  Titusville  are  a  part  and  parcel 
of  the  main  line  of  said  railroad,  and  a  necessary  and  indis- 
pensable facility  which  the  law  enjoins  it  to  provide  for  the 
transportation  of  its  business,  and  that  said  railroad  company 
had  atteriipted  by  said  lease  to  the  Indian  River  Steamboat 
Company  to  vest  in  it  the  exclusive  use  of  said  pier,  and  refused 
to  grant  the  use  of  the  same  to  the  East  Coast  Transportation 
Company.  Further  it  was  considered  and  held  by  the  said  rail- 
road commission   that  the  said  Jacksonville,  Tampa  &  Key 
West  Railway  Company  was  guilty  of  a  violation  of  §  4, 
chap.  3862,  Laws  Fla.,  and  that  said  company  do  desist  at 
once  from  such  discrimination,  and  that  it  extend  to  the  East 
Coast  Transportation  Company,  the  same  uses,  services,  fa- 
cilities and  privileges  at  the  end  of  said  pier  or  wharf,  in  de- 
livering ana  receiving  freights  from  said  company  as  are 
extended  by  it  to  the  said  Indian  River  Steamboat  Company. 
A  certified  copy    of  said  proceedings  and  decision  01  said 
railroad  commission  is  attached  to  the  answer. 

Respondents  further  aver  that  no  proceedings  have  been 
had  to  set  aside  the  said  decision  ancf  order  of  said  commis- 
sion, and  it  is  operative  as  a  law  of  the  state,  and  gives  re- 
spondents the  right  to  land  at  said  dock  and  wharf  for  the 
purpose  of  receiving  and  delivering  freight  to  and  from  said 
railroad ;  that  said  decision  cannot  be  attacked  in  a  collat- 
eral way,  nor  will  an  injunction  lie  to  restrain  the  execution 
of  the  mandate  of  said  commission,  but  the  same  can  only  be 
set  aside  or  restrained  by  a  court  in  a  direct  proceeding 
against  said  commission,  as  prescribed  by  §  21,  chap.  3862, 
Laws  Fla. 

Respondents  allege  the  decision  of  said  railroad  commis- 
sion as  a  complete  bar  to  the  relief  prayed  in  complainant's 
bill,  so  far  as  it  relates  to  the  railroad  wharf  at  Titusville, 
and  they  pray  the  same  advantage  thereof  as  if  the  same  had 
been  urged  by  way  of  plea  to  the  bill  of  complaint. 

Respondents  further  allege  that  the  said  lease  by  the  Jack- 
sonville, Tampa  &  Ke}'^  West  Railway  Company  to  the  said 
complainant  company  is  not  merely  voidable,  but  the  same 
is  utterly  void  and  worthless,  upon  its  face,  as  repugnant  to 
the  common  and  statute  laws  01  Florida,  and  a  violation  of 
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the  charter  duties  of  said  railroad,  in  attempting  to  exclude 
the  general  public  from  the  use  of  a  portion  of  its  road, 
which  is  a  public  highway  of  the  state,  and  a  further  viola- 
tion of  law,  in  that  it  attempts  to  give  to  said  complainant 
corporation  the  exclusive  use  of  said  railroad  terminal,  to 
the  exclusion  of  all  other  competing  lines  of  steamboats, 
including  that  of  respondents. 

Respondents  further  allege  that  the  threats  charged  to 
have  been  made  by  respondents  in  said  bill  of  complaint  con- 
sisted solely  in  a  notincation  sent  by  them  to  the  president 
of  said  steamboat  company  that  he  should  comply  with  the 
above  decision  of  the  railroad  commission  and  the  laws  of 
the  state  of  Florida,  or  stand  a  trial  for  their  violation  ;  that 
said  president  is  the  active  and  responsible  manager  of  the 
said  Jacksonville,  Tampa  &  Key  West  Railway  Company, 
and  it  was  in  this  latter  capacity  that  it  became  his  duty  to 
obey  the  orders  of  said  commission,  and  for  the  omission 
to  do  which  respondents  threatened  to  prosecute. 

Respondents  further  say  that  they  have  a  legal  rieht  to 
land  at  said  wharf  to  receive  and  deliver  freight  to  and  from 
said  railroad  company,  and  that  any  interference  with  said 
right  by  complainant  company,  either  by  wharf  charge  or 
other  restrictions,  is  a  trespass  upon  their  right,  and  that 
said  lease  from  said  railroad  company  is  void  in  so  far  as  it 
conflicts  with  their  right  to  use  said  wharf. 

Further  answering,  and  in  reply  to  that  portion  of  the  bill 
alleging  that  respondents  claim  said  dock  and  wharf  to  be 
public  property,  and  the  public  are  entitled  to  the  free  use  of 
$ame,  they  say  that  said  wharf  occupies  and  is  a  part  of 
a  public  street  of  the  town  of  Titusville,  called  **  Broad 
street ;  '*  that  a  map  of  the  town  site  of  Titusville  was  placed 
on  record  by  the  proprietors  thereof  on  the  9th  day  of  Feb- 
ruary, A.  D.  1878,  when  said  town  site  was  a  part  of  Volusia 
county,  and  that  upon  this  map  %  Broad  street  was  shown  as 
at  present  located,  except  that  it  was  106  feet  instead  of  100 
feet  wide  ;  that  a  lot  was  purchased  on  the  south  side  of  said 
Broad  street  (by  said  map),  and  devoted  to  business  pur- 
poses, and  after  that  part  of  Volusia  county,  including  Titus- 
ville, was  joined  to  Brevard  county,  and  in  the  year  1881,  the 
original  proprietors  of  said  town  site  had  a  map  of  said  town 
placed  on  record  in  Brevard  county,  showing  the  streets 
substantially  as  on  the  first  map»  certified  copies  of  portions 
of  said  maps  being  attached  to  the  answer  of  respondents. 

Respondents  further  aver  that,  upon  the  faith  of  the  dedi- 
cation of  the  streets  shown  on  said  maps,  lots  were  bought, 
money  invested,  and  the  town  built  up  by  the  public,  and 
that  said  dedication  and  use  of  Broad  street  vested  the  right 
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thereto  in  the  community  beyond  the  subsequent  control  of 
said  original  proprietors. 

That  the  object  in  locating  the  town  of  Titusville  upon 
the  river  was  to  enjoy  its  facilities  as  a  highway,  and,  Broad 
street  being  one  of  tlie  only  two  avenues  leading  to  the  river 
by  which  it  could  be  reached  from  the  interior  of  the  town  with- 
out going  over  private  propert^y,  the  right  to  pass  over  said 
street  to  the  river  was  aedicated  by  said  maps,  and  the  ter- 
minus of  said  street  at  the  river  was  used  by  the  public  in 
accordance  with  the  dedication  by  the  original  proprietors 
from  1876  until  its  use  was  interrupted  by  said  complainant 
in  this  suit. 

Further,  that  in  1885  the  Atlantic  Coast,  St.  John's  &  In- 
dian River  Railway  Company  procured  from  Mrs.  Titus, 
the  original  proprietor  of  the  town  site  of  Titusville,  a  deed 
to  all  01  Broad  street,  notwithstanding  said  street  had  been 
dedicated  to  and  accepted  by  the  public  in  1876,  and  that  the 
lots  fronting  thereon  had  been  nearly  all  disposed  of  bj'^  said 
original  proprietor  prior  to  her  sale  of  said  street;  that  no 
dedication  of  Broad  street  for  general  railway  purposes  was 
ever  made,  the  only  dedication  of  it  being  to  the  public  to 
use  as  a  street,  as  shown  by  said  maps. 

Respondents  further  allege  that  the  Atlantic  Coast,  St. 
Johns  &  Indian  River  Railway  Company  commenced  busi- 
ness in  January,  A.  D.  i886,  and  soon  thereafter  leased  its 
road  to  the  Jacksonville,  Tampa  &  Key  West  Railway  Com- 
pany, and  that  during  the  years  1886,  1887  and  1888  the  use 
of  Broad  street,  and  the  right  to  pass  over  the  end  of  it  to 
Indian  river,  was  enjoyed  equally  by  the  railroad  company 
and  the  public  at  large,  although  the  street  had  been  ex- 
tended to  the  channel  of  the  river  b)'^  the  railroad  for  the  ac- 
commodation of  its  business,  and  the  right  of  the  public  to 
a  free  landing  at  the  end  of  said  street,  according  id'  its 
original  dedication,'  was  notanterrupted  until  the  year  1889, 
when  the  said  Jacksonville,  Tampa  &  Key  West  Railway 
Company  attempted  to  lease  that  part  of  the  street  where  ft 
had  been  extended  to  the  channel  of  the  river  to  the  com- 
plainant, the  said  Indian  River  Steamboat  Company. 

Respondents  also  allege  that  no  proceedings  have  ever 
been  taken  to  condemn  any  portion  of  Broad  street  for  rail- 
road purposes,  that  the  deeci  from  Mrs.  Titus  to  said  rail- 
road company  in  1885  is  void  as  far  as  it  attempts  to 
interrupt  the  easement  of  the  public  in  said  street ;  and  that 
said  railway  company  and  its  attempted  leesee,  the  said  com- 
plainant in  this  suit,  are  trespassers  upon  said  street,  which 
IS  public  property,  under  the  control  of  the  town  council  of 
Titusville,  and  not  in  the  Jacksonville,  Tampa  &  Key  West 
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Railway  Company  or  in  said  complaint. 

In  conclusion,  respondents  pray  the  same  advantage  of 
their  answer  as  if  they  had  pleaded  or  demurred  to  the  bill 
of  complaint. 

Affidavits  of  W.  B.  Watson  and  S.  M.  Lorimer  were  filed 
on  behalf  of  complainant  company  before  the  judge,  at 
chambers,  on  January  2,  A.  D.  1891.  These  affidavits  will 
be  referred  to  in  disposing  of  the  questions  to  which  they  re- 
late in  the  discussion  of  the  case. 

On  the  3d  day  of  January,  A.  D.  1891,  the  said  complain- 
ant company  filed  with  the  judge,  at  chambers,  a  motion  to 
strike  from  the  files  the  answer  of  respondents,  because  it 
purports  to  be  the  answer  of  a  corporation,  and  is  not  under 
its  corporate  seal ;  that,  if  said  answer  be  considered  the 
answer  of  individual  stockholders,  it  is  improper,  as,  to  some 
or  all  of  them,  it  was  filed  without  leave  nrst  obtained ;  and 
because  the  motion  to  dissolve  is  based  upon  the  answer,  and 
must  fail  if  there  is  no  proper  answer.  Subsequent  to  the 
filing  of  this  motion  to  strike,  and  without  any  action  being 
had  thereon  by  the  court,  complainant  filed  with  the  judge, 
at  chambers,  certain  exceptions  to  the  answer  of  respond- 
ents, on  the  grounds  of  scandal  and  impertinence.  The 
portions  of  the  answer  alleged  to  be  scandalous  and  imperti- 
nent are  pointed  out.  No  disposition  seems  to  have  been 
made  of  the  exceptions,  but  on  the  7th  of  Januarj',  A.  D. 
1 891,  the  judge  made  the  following  decision  on  the  motion 
to  dissolve  the  injunction,  viz.:  "This  cause  coming  on  to 
be  further  heara  on  motion  to  dissolve  the  injunction,  after 
hearing  counsel  for  both  parties  it  is  ordered,  adjudged,  and 
decreed  that  the  temporary  injunction  heretofore  granted 
herein  be  dissolved,  and,  further,  that  the  bill  be  dismissed 
without  prejudice." 

The  Indian  River  Steamboat  Company,  complainant  be- 
low,  appeals  from  the  decree  dissolving  the  injunction  and 
dismissmg  the  bill. 

Hamlin  &  Sicivari,  for  appellant. 

Robbins  &  Graham,  for  appellees. 

Mabry,  J. — The  question  sought  to  be  presented  by  the 
motion  to  strike  the  answer  of  respondents  from  the  files 
does  not  properly  arise.  The  bill  was  filed  against 
R.  P.  Paddison,  George  M.  Robbins  and  Walter  "rf"*;.';,^,^ 
S.   Graham,   doing   business   as  the    East  Coast  rromfliei. 
Transportation   Company.     The   answer   alleges 
that  G.  F.  Paddison,  George  M.  Robbins  and    Walter  S. 
Graham  composed  the  East  Coast  Transportation  Company^ 
and  that  R.  P.  Paddison  was  only  an  employe  of  said  com* 
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pany.  It  is  further  stated  in  the  answer  that  said  company 
was  then  incorporated  under  the  laws  of  Florida,  but 
respondents  waive  the  misnoi^ier  as  to  R.  P.  Paddison,  and 
the  failure  to  denominate  them  as  a  corporation  in  the  bill. 
While  tKey  say  they  appear  in  their  corporate  capacity  as 
the  East  Coast  Transportation  Company,  in  fact  it  is  the 
answer  of  respondents  individually,  as  they  are  sued. 

Without  a  hearing  on  the  motion  to  strike,  complainant 
filed  numerous  exceptions  to  the  answer,  and  said  motion 
may  be  considered  as  abandoned. 

The  exceptions  to  the  answer  were  filed  after  the  motion 
to  dissolve  was  made,  and  pending  the  consideration  of  said 
motion.  It  seems  that  an  order  nisi  to  dissolve 
»i«outioBtf  an  injunction,  under  the  English  chancery  prac- 
eimMry*~^  ticc,  obtained  after  exceptions  to  the  answer  nave 
»raeuc«.  been  filed,  is  irregular.  Williams  v,  Davis,  i  Sim. 
&  S.  262  ;  Howes  v,  Howes,  i  Beav.  197.  In  Gib- 
son V.  Tilton,  I  Bland,  Ch.  (Md.),  352,  it  is  said  b}'  the 
chancellor:  **  On  the  hearing  of  a  motion  to  dissolve  an  in- 
junction,  objections  of  every  kind  to  the  answer  may  be 
made,  and  are  then  in  order,  because  the  motion  itself,  \i\  its 
very  nature,  is  founded  upon  the  correctness  and  sufficiency 
of  the  answer  in  every  particular.  Hence  the  plaintiff 
may,  on  the  very  day  of  hearing  the  motion,  file  exceptions 
to  the  answer,  and  have  them  then  heard  and  decided  upon. 
The  defendant  can  have  no  cause  to  complain  of  surprise, 
because,  by  his  motion,  he  calls  upon  the  plaintifT  to  show 
cause  why,  after  having  well  and  sufficiently  answered  the 
bill,  the  injunction  should  not  be  dissolved;  and  having  thus 
planted  himself  upon  the  sufficiency  of  his  answer  at  that 
time,  and  for  that  purpose,  he  stands  pledged  to  sustain  it 
in  all  respects,  or  he  must  fail  in  his  motion."  In  Stilt  z\ 
Hilton,  31  N.  J.  Eq.  285,  it  was  held  that,  where  the  answer 
sufficiently  denied  the  grounds  of  equity  upon  which  the  in- 
junction was  granted,  it  will  be  dissolved,  although  excep- 
10ns  to  other  parts  of  the  answer  have  been  filed.  The 
court  said  :  **  The  filing  of  exceptions  to  an  answer  is,  of  it- 
self, no  objection  to  the  dissolution  of  an  injunction.  The 
court  will  consider  the  exceptions  only  for  the  purpose  of 
ascertaining  whether  they  relate  to  those  parts  of  the  bill  on 
which  the  injunction  was  awarded."  The  exceptions  to  the 
answer  in  the  case  now  under  consideration  are  pointed 
specially  at  the  portions  setting  up  the  decision  of  the  rail- 
road commission,  and  the  location  of  the  dock  in  question  in 
a  public  street  of  the  town  of  Titusville.  The  conclusion  we 
have  reached  in  reference  to  the  effect  of  such  portions  of 
the  answer  on  the  issue  before  us,  as  will  fully  appear  in  a 
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subsequent  portion  of  this  opinion,  piakes  it  unnecessary  for  us 
to  consider  the  question  of  exceptions  at  all,'  as  they  relate 
to  matters  which  have  no  bearing  on  questions  settled  here. 
We  proceed  to  inquire  then  into  the  other  matters  presented 
for  our  consideration  upon  the  appeal.  In  so  far  as  correct- 
ness of  granting  or  dissolving  the  injunction  is  involved,  it  is 
clear  that  we  have  to  deal  only  witn  the  matters  presented 
by  the  record  in  relation  to  the  Titusville  dock,  as  no  injunc- 
tion was  granted  as  to  any  other. 

The  appellees,  in  contending  here  for  an  affirmance  of  the 
decree  of  the  lower  court  in  dissolving  the  injunction,  do 
not  question,  it  seems,  the  sufficiency  of  the  bill 
in  point  of  equities  to  justify  the  issuance  of  the  ^**"  '"J"*- 
in junction  on  an  ex  parte  showing.  Upon  infor-  ^t,I[}"  i^^J,* 
mation  of  the  existence  of  the  bill,  and  the  issuance  imm. 
of  the  writ,  they  filed  an  answer,  and  upon  that 
moved  to  dissolve.  This  they  had  a  right  to  do,  but  their 
motion  to  dissolve  involves  the  sufficient  equities  of  the  bill 
to  justify  the  writ  in  the  first  instance.  We  will  therefore 
inquire  if  the  bill  justified  the  issuance  of  the  injunction. 
The  last  case  decided  by  Chancellor  Kent  (Jerome  v.  Ross, 
7  Johns.  Ch.  N.  Y.  315,)  has  been  recognized  as  occupying  a 
foremost  place  on  the  subject  of  equitable  jurisdiction  in 
matters  of  trespass.  In  this  case  the  remedy  of  injunction 
was  invoked  to  restrain  a  defendant  from  digging  and  carry- 
ing avvay  rock  from  plaintiff's  premises,  and  was  denied  on 
appeal  by  the  learned  chancellor.  Nothing  special  was  al- 
leged as  to  the  value,  of  the  rock,  or  the  uses  to  which  it 
could  be  applied.  The  principle  announced  here  is  that  an 
injunction  will  not  lie  to  enjoin  a  mere  trespass,  where  the 
injury  is  not  irremediable  and  destructive -of  the  estate,  and 
when  the  ordinary  legal  remedy  in  a  court  of  law  will  afford 
adequate  satisfaction.  In  Shipley  v.  Ritter,  7  Md.  408,  it  is 
said  that,  although  an  injunction  will  not  be  granted  to  re- 
strain a  trespasser,  merely  because  he  is  a  trespasser,  yet 
equity  will  interfere  where  the  injury  is  irreparable,  or 
where  full  and  adequate  relief  cannot  be  granted  at  law,  or 
where  the  trespass  goes  to  the  destruction  of  the  property 
as  it  had  been  held  and  enjoyed,  or  where  it  is  necessary  to 
prevent  a  multiplicity  of  suits.  Here  an  injunction  was  de- 
cided to  be  proper  to  restrain  the  destruction  of  timber  so 
situated  with  reference  to  a  dwelling-house  that  it  sheltered 
it  from  storms,  and  shaded  it  "from  the  sun,  and  was  orna- 
mental to  the  grounds.  A  very  clear  view  of  the  chancery 
court's  powers  in  such  cases  is  expressed  in  the  case  of 
Gause  v,  Perkins,  3  Jones,  Eq.  (N.  Car.)  177.  It  is  here  said, 
much  difficulty  occurs  in  defining  what  injury  is  irreparable. 
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"  The  word  means  that  which  cannot  be  repaired,  retrieved, 
put  back  again,  atoned  for."'  An  example  is  given  in  this 
case  of  the  destruction  of  the  noble  oaks  in  the  state  house 
grove.  "  6ut  the  meaning  of  the  word  *  irreparable,* 
pointed  at  by  this  example,  is  not  that  which  has  been 
adopted  by  the  courts  either  in  England  or  in  this  state. 
Grass  that  is  cut  down  cannot  be  made  to  grow  again,  but 
the  injury  can  be  adequately  atoned  for  in  money.  The  re- 
sult of  the  cases  fixes  this  to  be  the  rule :  The  injury  must  be 
of  a  peculiar  nature,  so  that  compensation  in  money  cannot 
atone  for  it.  Where,  from  its. nature,  it  ma^  be  thus  atoned 
for,  if  in  the  particular  case  the  party  be  insolvent,  and  on 
that  account  unable  to  atone  for  it,  it  will  be  considered  irrep- 
arable." There  is  nothing  in  the  nature  of  a  dock  itself  to 
make  the  landing  of  boats  thereat  a  cause  for  equitable  in- 
terposition. An  injunction  for  this  purpose  was  granted  in 
the  case  of  New  York  Printing  and  Dyeing  Establishment 
V.  Fitch,  I,  Paige  (N.  Y.),  97.  On  appeal  Chancellor  Wal- 
worth dissolved  it.  He  says,  in  dissolving  this  injunction, 
that  **  It  is  sufficient  for  the  decision  of  the  question  immedi- 
ately before  the  court  that  it  does  not  appear  that  anj'  seri- 
ous damage  or  irreparable  injury  will  take  place  if  the  de- 
fendants continue  to  run  their  boat  and  land  their  passen. 
gers,  as  they  have  heretofore  done,  until  the  complainant's 
rights  are  admitted  by  the  answer  or  settled  on  the  hearing. 
On  the  other  hand,  I  can  readily  see  that  retaining  the  pre- 
liminary injunction  may  produce  great  injury  to  the  defend- 
ants, and  for  which  they  would  be  entirely  without  remedy, 
if  it  should  finally  appear  that  they  were  only  in  the  exercise 
of  their  legal  rights."  The  view  is  expressed  in  this  case 
that,  while  an  injunction  may  issue  to  restrain  a  trespass, 
there  must  be  something  peculiar  in  the  case  to  sustain  the 
jurisdiction  and  bring  it  under  the  head  of  quieting  posses- 
sion, or  to  make  a  case  of  irreparable  mischief,  or  the  value 
of  the  inheritance  must  be  put  in  jeopardy  by  a  continuance 
of  the  trespass.  It  has  been  declarea  by  our  own  court  that 
"  the  object  and  purpose  of  an  injunction  is  to  preserve  and 
keep  things  in  the  same  state  or  condition,  and  to  restrain 
an  act  which,  if  done,  would  be  contrary  to  equity  and  good 
conscience;  and  it  is  the  appropriate  relief  when  the  remedy 
at  law  is  subsequent  to  the  injury,  and  the  effects  cannot  be 
adequately  compensated."  Pensacola  &  G.  R.  Co.  v.  Spratt, 
12  Fla.  26.  While  it  is  said  in  this  case  that  insolvency, 
alone,  of  the  person  against  whom  the  injunction  is  asked,  is 
not  sufficient  to  give  the  court  jurisdiction  to  grant  the  writ, 
yet  this  fact  may  be  taken  in  connection  with  other  equitable 
grounds  to  aid  the  jurisdiction.    Young  v,  McCormick,  6 
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Fla.  368.  In  Burns  v,  Sanderson,  13  Fla.  381,  it  was  held 
that  averments  in  a  bill  that  defendant  had  interfered  and 
intermeddled  with  the  real  estate  described  in  the  bill,  and 
continues  to  do  so,  and  has  and  still  continues  to  forbid  the 
tenants  and  lessees  to  pay  the  rent  to  the  plaintiff,  and  has 
forcibly  entered  one  of  the  buildings  on  the  premises,  does 
not  lay  a  foundation  for  an  injunction.  It  is  said  :  "  The  bill 
does  not  allege  that  irreparable  damage  or  mischief  will 
ensue,  nor  does  it  state  the  facts  complained  of,  so  that  the 
court  may  form  its  own  conclusion  in  reference  thereto." 
For  all  the  alleged  trespasses  and  grievances  in  this  case 
there  was  an  adequate  remedy  at  law,  and  nothing  was 
alleged  to  show  that  irreparable  injury  would  result,  and 
the  remedy  at  law  is  inadequate  to  fully  compensate  for  it. 

It  is  to  be  observed,  in  considering  the  sufficiency  of  a  bill 
to  justify  an  injunction  in  cases  of  trespass,  it  will  not  do  to 
simply  allege  that  complainant  has  no  adequate  remedy  at 
law,  and  that  his  damage  will  be  irreparable.  The  courts 
will  not  act  upon  complainant's  opinion,  or  even  his  fears,  in 
such  matters ;  but  he  must  state  facts  in  his  bill  to  enable 
the  court  to  determine  whether  or  not  his  alleged  injury 
will  be  irreparable. 

Tested  by  the  rules  applicable  to  such  cases,  we  think  the 
equities  of  the  bill  in  the  case  before  us,  in  reference  to  the 
Titusville  Dock,  are  sufficient  to  justify  the  is- 
suance, or  proper  application,  of  the  writ  of  in-  Jj^fJIj^m' 
junction.  The  bill  alleges  that  the  complainant  1.^1. 
company  is  engaged  in  operating  boats  on  the 
Indian  river,  in  the  business  ol  carrying  freight  and  pas- 
sengers, and  is  under  a  contract  to  carry  the  mails ;  that  it 
has  leased  from  the  Jacksonville,  Tampa  &  Key  West  Rail- 
way Company  the  portion  of  the  dock  and  pier  at  Titus- 
ville particularly  described  in  the  bill,  and  has  the  exclusive 
right  to  use  the  same  for  the  landing  of  its  boats.  Not  only 
has  it  this  right,  but  that  it  has  been  since  March,  A.  D. 
1889,  in  the  exclusive  use  of  said  dock  and  pier,  and  its 
offices  and  headquarters  are  there ;  that  said  dock  and  pier 
are  inadequate  to  accommodate  fully  complainant's  business; 
and  that  it  has  never  held  itself  out  as  a  wharfinger.  The 
bill  also  alleges  that  the  character  of  its  traffic  business — 
carrying  perishable  product^ — and  its  mail  contract  require 
complainant  to  act  with  great  promptness  in  making  con- 
nections, and  a  failure  to  do  so  would  subject  it  to  forfeiture 
and  heavy  penalties;  that  its  winter  business  is  much 
heavier  than  in  the  summer,  and  that  the  winter  business 
had  set  in,  was  rapidly  increasing,  and  that  all  the  room  on 
said   dock   was    imperatively    demanded    to    enable    com- 
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plainant  to  carry  on  its  business,  and  meet  its  obligations 
under  its  mail  contract ;  that  the  use  of  said  dock  by  re- 
spondents for  any  considerable  time  would  cause  delays  in 
loading  and  unloading,  and  possible  loss  of  connections,  and 
thereby  cause  irreparable  damage  ;  and  further,  that  com- 
plainant was  under  contract  to  transfer  and  deliver  immedi- 
ately large  shipments  of  freight  and  materials,  which  partic- 
ularly tax  all  its  facilities  to  the  utmost,  and  that  any  inter- 
ference with  said  dock  would  at  the  time  be  especially 
injurious.  It  is  then  alleged  that  respondents  have  procured 
one  or  more  boats,  propose,  and  are  engaged  in,  carrying 
freight  and  passengers  on  said  river,  and  that  they  persist  in 
landing  their  steamboats  at  complainant's  said  dock  through 
force  and  threats  made  by  them  that  if  they  are  deterred 
from  landing,  or  hindered  in  any  way  in  transacting  their 
business  at  said  dock,  they  would  cause  to  be  arrested  the 
agents  and  employes  of  complainant,  and  that,  for  each 
package  of  freight  or  other  matter  refused  to  be  received 
upon  said  dock,  they  would  sue  complainant  for  damages, 
and  that  respondents  threaten  to  continue  daily  to  land  at 
said  (lock,  and  to  use  the  same  freely  for  all  purposes  con- 
nected with  their  business,  without  the  payment  01  wharfage 
or  other  charges;  that  notwithstanding  the  lease  of  said 
dock  to  complainant,  and  its  exclusive  occupation  of  the 
same,  of  all  which  respondents  have  been  fully  informed, 
they  claim  that  said  dock  is  public  property,  and  they  have 
the  right,  in  common  with  all  persons,  to  all  the  rights  and 
privileges  of  complainant  in  and  about  the  same  ;  and  that  if 
respondents  are  permitted  to  succeed  in  freely  using  and 
occupying  said  leased  premises  the  entire  public  will  also 
insist  on  doing  so,  and  the  same  will  become  worthless  as  a 
franchise  and  place  of  business  for  complainant. 

It  is  further  alleged  that  complainant  apprehends  that 
respondents  cannot  be  deterred  from  using  said  property 
except  by  the  daily  use  of  superior  force,  and  that  if^such 
force  be  used,  or  packages  of  freight  consigned  to  them  be 
refused,  complainant  would  be  subjected  to  a  multitude  of 
vexatious  suits,  and  the  use  of  said  dock  by  respondents 
would  necessitate  the  removal  of  complainant's  boats  at 
times  therefrom,  and  would  prevent  it  from  properly  con- 
ducting its  business,  storing  its  freight,  mooring  its  boats, 
and  would  thereby  cause  it  irreparable  injury.  Not  only 
would  said  interference  with  said  dock  by  respondents  cause 
litigation,  expense,  delays  such  as  seriously  to  affect  its  bus- 
iness, prejudice  its  rights,  and  cause  irreparable  damage, 
but  that  respondents  are  believed  to  be  insolvent,  and  the 
judgments  that  might  be  recovered  against  them  would  be 
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uncollectible.  These  averments  are  sufficient  to  justify  the 
writ.  See  authorities  above  cited,  and  also  Dudley  v. 
Hurst,  67  Md.44,  I  Am.  St.  Rep.  368,  and  note;  Burnley  v. 
Cook,  13  Tex.  586;  Rogers  Locomotive  &  Machine  Works  v, 
Erie  R.  Co.,  20  N.  J.  Eq.  379. 

The  motion  to  dissolve  beine  based  upon  the  answer  of 
respondents,  the  justification  o7  the  decree  of  the  court  in 
dissolving  the  inmnction  must  be  found  in  the 
allegations  of  said  answer,  as  respondents  filed  no  ^***^*'^fj'^ 
additional  evidence.  In  the  beginning  of  an  ex-  57MoittUo»  af 
amination  of  the  answer,  we  must  keep  in  mind  lajaaeuoa. 
that,  on  motion  to  dissolve,  respondents  will  not 
be  permitted  to  rely  upon  new  matter  in  avoidance,  in  their 
answer,  not  in  response  to  the  allegations  upon  which  the 
equities  of  the  bill  are  founded.  It  is  stated  in  2  High,  Inj. 
(  3d  Ed.)  §  148 1,  that  **  no  principle  of  the  law  of  injunction 
is  better  established  than  that  where  the  equity  of  the  bill  is 
admitted  by  the  answer,  or  is  not  denied,  and  the  answer 
sets  up  new  matter  in  avoidance,  or  contains  matter  which 
amounts  to  a  defense,  such  answer  is  not  equivalent  to  a 
denial  of  complainant's  equities,  and  the  injunction  will  not 
be  dissolved,  but  will  be  continued  until  a  hearing  of  the 
cause."  The  numerous  authorities  cited  in  the  notes  sustain 
this  proposition.  In  Yonge  v.  McCormick,  6  Fla.  368,  it 
was  decided  that  the  court,  on  motion  to  dissolve  an  in- 
junction, will  look  into  such  facts  of  the  answer,  only,  as  are 
responsive  to  the  bill,  and,  where  a  new  equity  is  set  up  in^ 
the  answer  to  avoid  that  disclosed  in  the  bill,  it  will  not  be' 
considered.  Vide,  also,  McKinne  v.  Dickerson,  24  Fla.  366. 
In  their  answer,  respondents  admit  that  they  have  pur-, 
chased  a  steamboat  for  the  carriage  of  freig^ht  and  pas- 
sengers, and  are  landing  the  same  at  the  said  Titusville 
docK,  and  that  they  cannot  be  deterred  from  doing  so  except 
by  the  daily  use  of  superior  force.  They  say  that  they  are 
landine  at  said  dock  for  the  purpose  of  receiving  and  deliv- 
ering freight  to  and  from  the  Jacksonville,  Tampa  &  Key 
West  Railway  Company,  under  authority  of  a  decree  of  the 
railroad  commission  01  the  state  of  Florida,  securing  re- 
spondents in  that  right.  Respondents  then  allege  in  their 
answer,  that  in  July,  1890,  they  complained  to  the  railroad 
commission  of  the  state  of  Florida  that  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company,  a  railroad  corpora- 
tion operating  a  railroad  in  Florida,  discriminated  against 
respondents  by  attempting  to  lease  the  exclusive  use  of  said 
dock  and  pier  at  Titusville,  which  was  the  river  terminal  of 
said  railroad  company,  and  that  upon  their  complaint,  and 
after  due  hearing,  said  commissioners  decided  on  the   i4lh 
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day  of  August,  A.  D.  1890,  that  the  charter  terminus  of  said 
railroad  company  was  the  channel  of  Indian  river,  to  which 
point  said  road  had  been  constructed,  and  that  said  dock 
and  pier  at  Titusville  are  a  part  and  parcel  of  the  main  line 
of  said  railroad,  and  a  necessary  anci  indispensable  facility 
which  the  law  enjoins  it  to  provide  for  the  transportation  of 
its  business ;  further  that  said  railroad  company,  by  said 
lease  to  said  steamboat  company,  had  attempted  to  vest  in  it 
an  exclusive  use  of  said  dock ;  and  it  was  thereupon  ad- 
judged  that  said  railroad  company  was  guilty  of  an  unjust 
discrimination,  under  §  4,  chap.  3862,  Laws  Fla.,  and  that 
it  at  once  desist,  and  extend  to  the  East  Coast  Transpor- 
tation Company  the  same  uses,  services,  facilities,  and  priv- 
ileges at  the  end  of  said  dock  as  are  extended  to  the  com- 
plainant company.  The  decision  of  the  railroad  commis- 
sion, a  certified  copy  of  which  is  filed  as  a  part  of  the  an- 
swer, is  set  up  therein,  as  a  complete  bar  to  the  relief  prayed 
in  the  bill.  This  decision  was  based  upon  proceedings  in- 
stituted by  the  East  Coast  Transportation  Companj^  against 
the  Jacksonville,  Tampa  and  Key  West  Railway  Company, 
and  the  complainant  steamboat  company  was  not  a  party  to 
it.  While  it  is  determined  in  said  decision  that  during" the 
vc-ars  1886,  1887,  and  1888  the  Jacksonville,  Tampa  and  Key 
West  Railway  Company  transacted  all  its  business  at  the 
end  of  the  said  dock,  and  all  its  river  freight  was  delivered 
at  its  freight-shed  at  the  end  of  said  dock,  and  that  the  said 
dock  was  a  part  and  parcel  of  the  main  line  of  the  railroad 
company,  to  which  the  Jacksonville,  Tampa  and  Key  West 
Railway  Company  succeeded  by  lease,  and  a  necessary  and 
indispensable  facility  for  the  transaction  of  its  business, 
which  the  law  enjoins  it  to  provide,  at  the  same  time  it  was 
decided  by  the  said  commission  that  it  had  no  jurisdiction 
of  the  Indian  River  Steamboat  Company,  and  no  order  was 
made  so  far  as  thi^  company  was  concerned. 

It  also  appears  by  the  said  decision  that  the  commission 
was  proceeding  under  the  last  clause  of  §  4,  chap. 
3862,  Laws  Fla.,  which  provides  that  no  common  carrier 
subject  to  the  provisions  of  this  act  shall  **  make  any  unjust 
discrimination  in  the  receiving  of  freight  from,  or  in  the  de- 
livery of  freight  to,  any  competing  lines  of  steamboats  in 
this  state,"  and  that  they  had  not  prescribed  any  rules  and 
regulations  defining  or  specifying  what  would  be  considered 
as  acts  of  unjust  discrimination  under  this  clause,  but  deemed 
it  advisable  to  let  each  case  of  alleged  unjust  discrimination 
rest  upon  its  attending  circumstances. 

In  the  decision  set  up  in  the  answer,  the  commission,  on  the 
complaint  made,  heard  the  facts,  and  decided  against  the  Jack- 
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sonville,  Tampa  &  Key  West  Railway  Company  as  above 
stated.  Appellees  say  that  the  decision  has  the  force  and 
effect  of  law,  so  far  as  their  right  to  land  at  the  said  dock 
goes,  and  that  the  failure  of  the  complainant  company  to  allege 
and  show  this  decision  before  the  injunction  was  obtained 
was  an  imposition  upon  the  court,  and  a  just  ground  for  dis- 
solving the  temporary  injunction.  On  the  other  hand,  the 
appellant  company  says  that  its  lease  was  obtained  from  the 
said  railroad  company  before  the  said  decision  was  rendered, 
that  it  was  not  a  party  to  the  proceedings  upon  which  said 
decision  was  based,  and  that  the  said  railroad  commission 
had  no  jurisdiction  to  adjudicate  its  rights  in  any  manner 
whatever. 

It  will  be  observed  that  in  this  portion  of  the  answer  the 
decision  of  the  commission  is  set  up  as  a  complete  bar  to  the 
relief  sought.  The  facts  which  the  commission  found  and 
adjudicated  to  exist  are  not  averred,  but  sim[)ly  the  decision  of 
the  commission  is  alleged  as  a  sufficient  defense  to  the  equities 
of  the  bill.  Under  the  rule  above  announced,  we  do  not  think 
the  consideration  of  this  portion  of  the  answer  comes  prop- 
erly before  us.  We  are  considering  the  correctness  of  the 
decision  of  the  court  in  dissolving  the  temporary  injunction, 
and  the  portion  of  the  answer  now  under  consideration  is 
not  in  response  .to  any  allegation  in  the  bill,  and  sets  up  new 
matter  in  defense  of  the  case  made  in  the  bill.  It  is  not  such 
a  negation  of  the  equities  of  the  bill  as  to  be  a  responsive 
denial  of  the  circumstances  upon  which  they  are  based,  and 
hence  we  are  not  called  upon  to*  pass  upon  this  portion  of 
the  answer.     Counsel  for  appellees  do  not  contend  that  the 

f>ortion  of  the  answer  alleging  the  dock  to  be  a  part  of  a  pub- 
ic street,  called  *"  Broad  Street,"  in  the  town  of  Titusvilfe,  is 
in  response  to  the  equities  of  the  bill,  and  entitled  to  consid- 
eration on  the  motion  to  dissolve.  In  view  of  the  conclusion 
which  we  have  reached  on  the  other  allegations  of  the  bill, 
it  becomes  unnecessary  for  us  to  consider  this  portion  of  the 
answer.  What  are  the  other  allegations,  then,  of  the  tin- 
swer,  responsive  to  the  equities  of  the  bill?  It  is  evident 
that  complainant's  equity  for  the  injunction  depends  upon 
the  valiaitv  of  its  title  or  right  to  the  dock  in  ques- 
tion. Confining  ourselves  to  the  allegations  in  reference 
to  the  Titusville  dock» — the  one  in  question, — we  see  that 
the  complainant  company  claims  an  exclusive  right  to  use, 
occupy  and  land  its  boats  at  said  dock.  Its  right  to  the  ex- 
clusive use  of  this  dock  is  derived,  it  is  claimed,  by  lease 
from  the  Jacksonville,  Tampa  &  Key  West  Railway  Com- 
pany. A  copy  of  the  Jease  is  filed  with  the  bill.  TKe  lease 
covers  about  390  feet  of  the  east  end  of  the  dock,  and  by  the 
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terms  of  the  lease  the  railway  company  **  covenants  and 
agrees  to  maintain  the  railroad  track  on  said  pier  and  bulk- 
head, and  trestle  supporting  said  track,  and  to  furnish  proper 
and  adequate  facilities  for  transfer  of  local  freights  to  and 
from  said  bulkhead."  It  is  further  alleged  that  said  leased 
dock  and  buildings  thereon  have  been  constantly  occupied 
and  used  by  the  complainant  company  for  its  offices,  head- 
quarters, and  place  of  transacting  most  of  its  general  busi- 
ness, since  the  ist  day  of  March,  A.  D.  1889.  Respondents 
deny  that  they  are  seeking  to  make  their  headquarters  at 
said  dock,  but  say  they  are  landing  there  for  the  purpose  of 
receiving  and  delivenng  freight  to  and  from  the  Jackson- 
ville, Tampa  &  Key  West  Rauway  Company.  There  is  no- 
thing in  the  affidavits  to  show  that  respondents  are  making 
any  attempt  to  occupy  any  houses  or  to  establish  headquar- 
ters on  said  dock.  It  appears  in  one  of  the  affidavits  that  at 
least  two  of  the  complainant  company *s  boats  were  moved 
on  one  occasion  to  make  room  for  respondents*  boat  to  land 
at  said  dock.  The  landing  at  the  dock  by  respondents*  boat 
is  admitted,  but  it  is  alleged  to  be  for  the  purpose  of  receiving 
and  delivering  freight  to  and  from  the  railroad  company. 
Respondents  admit  the  alleged  lease  from  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company,  but  they  den}-  that 
said  lease  is  now  in  full  force  and  effect,  or  ever  was  valid  or 
effectual  in  law.  They  aver  that  said  dock,  so  leased,  con- 
stitutes the  charter  terminal  of  said  railroad  company  ;  and 
they  deny  that  the  sole  object  of  said  complainant  company 
in  entering  into  said  lease  with  railroad  company  was  to  con- 
trol premises  adequate  to  the  transaction  of  its  business,  but 
they  aver  that  its  object  therein  was  also  to  control  the  said 
terminal  facilities  of  the  said  railroad  company  on  the  Indian 
river  at  Titusville,  and  thus  to  prevent  the  use  of  said  rail- 
road terminal  facilities  by  any  competing  line  of  steamboats 
that  might  be  put  on  said  river,  in  order  to  preserve  a 
monopoly  of  the  transportation  business  of  said  river,  and 
that  the  use  of  said  railroad  terminal  facilities  has  been  denied 
to  respondents  and  the  public  since  said  lease. 

Respondents  also  allege  that  said  lease  by  the  Jacksonville, 
Tampa  &  Key  West  Railway  Companv  to  said  complainant 
company  is  not  merely  voidable,  but  tfie  same  isutterlv  void 
and  worthless,  upon  its  face,  as  repugnant  to  the  common 
and  statute  laws  of  Florida,  and  a  violation  of  the  charter 
duties  of  said  railroad  company,  in  attempting  to  exclude  the 
general  public  from  the  use  of  a  portion  of  its  road,  which  is 
a  public  highway  of  the  state,  and  a  further  violation  of  law, 
in  that  it  attempts  to  give  to  said  complainant  company  the 
exclusive  use  of  said  railroad  terminal  to  the  exclusion  of  all 
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other  competing  lines  of  steamboats,  including  that  of  re- 
spondents; and  they  deny  the  allegation  that  they  are,  not 
pecuniarily  responsible  for  any  and  all  damages  that  they 
may  occasion  said  complainant  company. 

The  mere  conclusions  of  law  stated  by  respondents 
in  their  answer  in  reference  to  complamant's  owner- 
ship or  right  to  the  said  dock  can  have  no  weight  in  de- 
termining  the  questions  before  us.  But  indepen- 
dent  of  such  statements,  and  of  the  allegations  in  Lease  of  dwii 
reference  to  the  railroad  commission  decision,  and  ^  »iiro§d-- 
the  location  of  the  dock  in  the  public  street,  the  otVer'com.** 
answer  denies  complainant's  title  or  right  to  the  paniei. 
exclusive  use  of  the  dock ;  and  such  denial  is 
based  upon  the  fact  that  said  dock  constitutes  a  portion  of 
the  track  and  the  terminal  facility  of  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company,  and  the  exercise  of 
the  right  claimed  by  the  complainant  company  would  have 
the  effect  to  exclude  other  competing  lines  of  steamboats 
from  landing  at  said  railroad  terminal  lacility.  The  bill  dis- 
closes the  fact  that  complainant's  right  to  the  dock  was  de- 
rived from  the  Jacksonville,  Tampa  &  Key  West  Railway 
Company,  which  is  a  common  carrier  of  freight  and  passen- 
gers, and  the  lease  shows  that  said  railroad  company  cov- 
enanted with  the  complainant  company  to  keep  the  railroad 
track  on  said  dock  in  repair,  and  to  furnish  adequate  facili- 
ties for  landing  local  freights  from  said  dock.  The  answer, 
in  effect,  says  that  complainant  has  no  right,  notwithstand- 
ing its  lease,  to  exclude  other  competing  lines  of  steamboats 
from  landing  at  said  dock,  because  it  is  a  part  of  a  railroad 
track,  and  the  terminal  facility  of  a  common  carrier.  Wil- 
liam B.  Watson,  general  superintendent  of  the  complain- 
ant company,  in  his  affidavit,  states  that  he  is  personally 
familiar  with  the  the  objects  that  prompted  the  lease  of 
said  dock  from  the  Jacksonville,  Tampa  &  Key  West  Rail- 
way Company  ;  that  the  main  object  is  truthfully  stated  in 
the  bill  of  complaint,  and  it  was  not  the  object  of  said  steam- 
boat  company,  in  leasing  said  dock,  to  control  the  terminal 
facilities  of  said  railroad  company,  or  to  prevent  the  use  of 
said  dock  by  any  competing  line  that  might  be  put  on  the 
river  in  order  to  preserve  a  monopol}^ ;  that  at  the  time  of 
said  lease  there  was  no  opposition  line  upon  said  river,  nor 
was  there  any  rumor  or  prospect  that  any  such  competin^r 
line  would  exist;  that  said  dock  was  not  then  adequate  to 
the  needs  of  said  complainant  company,  and  said  railway 
company  did  not  deem  it  a  eood  investment  for  it  to  ex- 
pend money  in  enlarging  saia  dock,  and  keeping  the  same 
in  good  repair,  for  the  revenue  that  could  be  derived  from 


236        INDIAN  RIVER  S.  CO.  V.  EAST  RIVER  TRANS.  CO.    [VOL.  49 

it ;  that  the  terms  of  said  lease  were  agreed  upon  between 
the  railway  company  and  complainant  company  as  a  fair 
and  reasonable  disposition  of  said  property ;  and  that  the 
complainant  company  has  expended  more  than  $3,000  in  add- 
ing to  said  dock  since  it  went  into  possession  of  the  same.  It 
is  also  stated  in  the  affidavit  that  all  the  dock  room  was 
needed  for  the  complainant  company  in  carrying  on  its 
business,  and  that  it  had  never  done  a  wharfinger  business. 
The  other  portion  of  the  affidavit  has  no  reference  to  the 
lease.  The  other  affidavit  has  no  bearing  on  the  subject  of 
the  lease. 

The  general  rule  on  the  subject  of  dissolutions  of  injunc- 
tions on  bill  and  answer,  prior  to  chapter  1098,  Laws  Fla., 

was  that  when  the  answer  fully  denied  all  the  cir- 
DiMoiotioDof  cumstances  upon  which  the  equity  of  the  bill  was 
iBjoBctioB  on  based  the  injunction  would  be  dissolved  ;  but  this 
,wer-*DUc"  ^^'^^  ^^^  ^^  inflexible  rule,  and  the  granting  and 
tioBof  court,  dissolving  of  injunctions  was  lodged  in  the  sound 

discretion  of  the  court,  to  be  governed  by  the  na- 
ture and  circumstances  of  each  case.  Allen  v.  Hawley,  6  Fla. 
143;  Carter  v.  Bennett,  Id.  214;  Yonge  v.  McCormick,  Id, 
368;  Hayden  7\  Thrasher,  20  Fla.  715.  Under  chapter  1098, 
Laws  Fla.,  when  "  the  defendant  in  his  answer,  snail  have 
denied  the  statements  of  the  bill  or  of  the  accompanying 
affidavit,  either  party  thereto  shall  have  the  right  to  intro- 
duce  evidence  in  support  or  denial  ot  the  bill  and  accom- 
panying affidavit  or  answer  before  the  injunction  or  other 
summary  order  shall  be  dissolved,  and  the  chancellor  shall 
dissolve  or  continue  the  order,  or  may  require  security, 
according  to  the  weight  of  the  evidence."  The  old  rule 
is  modified  by  this  statute  to  the  extent  of  allowing  either 
party  to  introduce  evidence  in  corroboration  or  denial  of 
the  bill  or  answer,  and  affidavits  before  the  hearing  on  the 
motion  to  dissolve,  and  that  the  chancellor  shall  then  de- 
termine the  matter  according  to  the  weight  of  the  evi- 
dence. Sullivan  v,  Moreno,  19  Fla.  200;  Fuller  v.  Cason,  26 
Fla.  476.  While  the  chancellor  will  ordinarily  dissolve  an 
injunction  upon  an  answer  denying  all  the  equities  of  the 
bill,  or  where  the  bill  and  accompanying  evidence  are  fully 
met  by  the  answer  and  its  accompanying  evidence,  it  does 
not  follow,  as  a  matter  of  course,  to  do  so  in  all  cases. 
Where  fraud  is  charged  an  illustration  is  found  in  the  case 
of  Hayden  r.  Thrasher,  supra,  that  mere  denials  of  fraud  or 
of  fraudulent  intent,  without  a  full  explanation  of  the  facts 
charged  in  the  bill,  will  not  be  sufficient  to  justify  a  disso- 
lution of  the  injunction  rightly  granted  in  the  first  instance. 
And  so,  in  case  an  injunction  is  granted  to  prevent  irreparable 
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injury,  the  dissolution  or  continuance  thereof  rests  in  the 
sound  discretion  of  the  court,  to  be  governed  by  the  nature 
of  the  case.     Fuller  v,  Cason,  supra. 

Are  the  averments  of  the  answer  given  above,  sufficient  to 
constitute  a  responsive  denial  of  the  equities  of  the  bill 
upon  which  rests  complainant's  right  to  relief?  In  the 
case  of  Sullivan  v.  Moreno,  supra,  the  complainant  alleged 
that  he  and  his  grantor  had  for  more  than  thirty  years 
owned  and  possessed  certain  described  parcels  of  land  lying 
on  the  Bay  of  Pensacola,  and  during  all  of  said  time  had  Seen 
in  the  quiet  possession  and  enjoyment  of  all  the  rights  of  a 
rioarian  owner,  until  the  defendant  wrongfully  entered  into 
possession  of  certain  portions  of  the  front  of  said  property 
out  in  the  waters  of  said  bay,  and  commenced  the  erection 
of  certain  docks,  which,  if  permitted,  would  exclude  plaintiff 
from  his  rights  and  do  him  irreparable  injury.  It  is  also 
averred  that  said  docks  will  prevent  navigation  and  perpet- 
uate a  nuisance.  Defendant,  in  his  answer,  admitted  that 
complainant  had  been  in  possession  and  claimed  to  own  the 
land  mentioned  in  the  bill,  in  respect  to  which  riparian  rights 
were  asserted  ;  but  he  denied  that  said  lots  ever  did  extend 
to  the  ordinary  high  tide  mark  of  Pensacola  bay,  and  af- 
firmed that  said  lots  were  always  bounded  on  the  part 
towards  the  bay  by  a  public  wav,  street  or  common,  ana  ex- 
hibited a  certffiea  copy  of  a  deed  showing  that  the  lots 
claimed  by  complainant  were  bounded  by  said  public  street, 
way  or  common.  It  was  held  that  on  this  bill  and  answer  in 
the  absence  of  other  evidence,  no  injunction  should  have 
been  granted,  as  the  equities  of  the  oill  were  completely 
neeatived  by  the  answer.  So  it  was  said  in  the  cases  of 
Allen  V,  Hawley  and  Carter  v,  Bennett,  supra,  that  a  denial 
in  the  answer  of  the  circumstances  upon  which  the  equities 
of  the  bill  are  founded  will  be  sufficient,  ordinaril)-,  to  dis- 
solve the  injunction.  In  this  connection  it  may  be  proper  to 
state  that  in  the  affidavits  of  the  general  superintendent  and 
agent  of  the  complainant  company,  interposed  after  the  an- 
swer  was  filed,  it  is  not  denied  that  the  said  dock  is  a  part  of 
the  track,  and  constitutes  the  terminal  facility  of  the  common 
carrier,  the  Jacksonville,  Tampa  &  Key  West  Railway  Com- 
pany. It  is  true  that  one  affidavit  states  that  the  motive  in 
obtaining  the  lease  was  not  to  secure  a  monopoly,  and  ex- 
clude competing  lines  of  steamboats  from  landing  at  the  ter- 
minal facility  01  said  railroad  company ;  but  the  facts  set  up 
in  the  answer  in  reference  to  the  character  of  the  dock  are 
not  denied  in  the  affidavit,  and  the  failure  to  do  so  is  a  cir- 
cumstance weighing  against  the  complainant  company  on 
this  point.     If  what  respondents  have  averred  in  connection 
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with  their  denial  of  complainant's  title  or  exclusive  rig;ht  to 
the  dock  be  sufficient  to  destroy  the  equities  of  complainant's 
bill,  we  think  it  is  so  responsive  as  to  be  considered  on  the 
motion  to  dissolve. 

The  remaining  question  then  is,  has  sufficient  been  shown 
to  defeat  complainant's  equity  to  have  the  injunction  con- 
Bi  M  of  rail-  ^inucd  ?  It  is  not  to  be  denied  that  said  railroad 
roiid  umaiB-  Company,  or  said  complainant  steamboat  company. 
uiBdockN—  has  the  right  to  erect  and  maintain  docks,  wharves 
itoffaimtioB  of  and  piers  as  incidental  to  their  business,  and  hold 
*'"■**'  them  or  dispose  of  them  as  deemed  proper.     The 

bill  alleges  and  it  is  admitted  that  the  complainant  steam- 
boat company  is  a  corporation  and  that  tne  nature  and 
■extent  of  its  business  render  the  erection  and  mainten- 
ance of  docks  and  piers  at  Titusville  and  elsewhere  on  the 
Indian  river,  necessary,  and  the  right  to  do  so  is  one  of  its 
charter  privileges,  and  under  the  laws  of  this  state  the 
Jacksonville,  Tampa  &  Key  West  Railway  Company  is  au- 
thorized to  build  and  maintain  docks  and  wharves  as  inci- 
dental to  its  business.  If  either  company  should  erect  a  dock 
or  wharf  for  its  private  use,  we  know  01  no  law  to  prohibit 
it.  At  least,  as  the  matter  is  now  presented,  without  any 
allegation  or  proof  that  the  exercise  of  such  a  right  would 
transcend  the  powers  of  such  corporations,  or  that  it  is  the 
only  facility  of  the  kind  in  the  particular  place,  we  cannot 
hold  that  they  have  no  such  rights.  Undoubtedly,  if  either 
company  should  erect  a  dock  or  wharf,  and  open  it  to  the 
.public  for  a  general  wharfage  business,  the  public  would 
ave  a  right  to  use  the  same,  under  such  reasonable  regula- 
tions, and  upon  the  payment  of  such  charges  as  the  owner 
might  fix,  or  as  might  be  reg^ulated  by  law.  Ouachita  &  M. 
R.  Packet  Co.  7'.  Aiken,  16  Fed.  Rep.  890;  Cannon  z/.  New 
Orleans,  20  Wall.  (U.  S.)  577 ;  Keokuk  N.  L.  Packet  Co.  v. 
Keokuk,  95  U.  S.  80 ;  Parkersburg  &  O.  R.  Transportation  Co. 
V,  City  of  Parkersburg,  107  U.  S.  691.  But  we  are  not  dealing 
with  the  sole  question  of  ownership  or  rights  in  reference  to  a 
■dock  or  wharf.  It  is  true  that  the  bill  characterizes  the 
property  in  question  as  a  dock  or  pier,  and  it  appears  that 
there  are  houses  thereon,  occupied  by  the  complainant  com- 
pany as  its  offices  and  headquarters,  and  that  said  dock  has 
been  enlarged  by  said  company,  by  expending  over  $3,oooon  it 
since  its  said  lease.  No  doubt  there  are  portions  of  this  said 
dock  to  which  said  company  is  entitled  to  the  exclusive  use. 
But  it  also  appears  that  upon  this  dock  is  the  track  and  ter- 
minus of  a  common  carrier.  The  landing  at  said  dock  by 
respondent's  boat  for  other  purposes  than  delivering  and  re 
ceiving  freight  to  and  from  said  carrier  is  denied,  and  com. 
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plainant  company,  in  the  affidavits  filed,  do  not  deny  that  the 
railroad  track  and  terminal  facility  of  the  Jacksonville, 
Tampa  &  Ke}'  West  Railway  Company  are  located  on  said 
dock.  In  fact,  the  contract  of  lease  shows  that  said  railroad 
company  covenanted  with  the  complainant  company  to  keep 
in  repair  and  maintain  said  track  and  afford  facilities  for  de- 
livering freight  to  the  latter  company.  We  do  not  overlook 
the  tact  that  it  is  alleged  in  the  bill  that  there  is  another 
dock  at  Titusville,  not  owned  by  complainant  company,  at 
which  respondents  can,  and  sometimes  do,  land  their  boat, 
and  that  said  leased  dock  does  riot  interfere  with  the  use  of 
said  other  dock,  or  those  that  may  be  constructed  on  the  ad- 
jacent property  along  the  extensive  water  front  at  Titusville. 
It  is  not  alleged,  nor  is  it  contended  here,  that  the  other 
dock  mentioned,  or  those  that  may  be  constructed  along  the 
water  front,  would  offer  respondents  ingress  and  egress  to  the 
said  railroad  track  and  terminal  facility.  If  it  was  designed 
by  this  allegation  to  show  that  respondents  have  another 
way  of  reaching  said  railroad  on  saia  dock  for  the  purpose 
of  delivering  and  receiving  freight  to  and  from  said  railroad 
it  is  too  indefinite  to  accomplish  this  object.  No  such  effect 
is  claimed  for  it  here. 

The  real  question  presented  here  is,  can  complainant  cor- 
poration, engaged  in  carrying  freight  and  passengers  on  the 
Indian  river  by  means  of  steamboats,  rent  from  a 
railroad  common  carrier  its  docks  on  said  river,  Birtt»^<^"- 
on  which  its  track  and  terminal  facilities  are  lo-  Ji"udroth«r 
cated,  and  exclude  others  from  landing  at  said  eonpaaUc. 
terminal  point  for  the  purpose  of  receiving  and 
delivering  freight  and  passengers  to  and  from  said  common 
carrier?  This  question,  we  think,  must  be  answered  in  the 
negative.  If  it  be  competent  to  sustain  such  a  contract,  the 
common  carrier  can  select  one  connecting  line  of  boats,  and 
exclude  all  others  from  doing  business  with  it.  Such  a  doc- 
trine would  lead  to  the  legalizing  of  a  monopoly,  and  the 
sanction  of  an  unfair  and  unjust  preference  between  con- 
necting and  competing  lines  of  transportation.  We  do  not 
understand  that  a  common  carrier  ever  had  such  power  as 
this.  In  the  case  of  New  England  Express  Co.  v.  Maine 
Cent.  R.  Co.,  57  Me.  188,  the  railroad  company  contracted 
with  the  Eastern  Express  Company  to  give  them  a  certain 
specified  space  in  the  car  attached  to  the  passenger  train, 
and  to  transport  their  agents  and  property  on  certain  condi- 
tions, and  agreeing  specially  that  said  railroad  company 
would  not  grant  or  let  any  similar  space  in  any  car  or  cars 
attached  to  the  passenger  trains  on  its  road  to  any  other  ex- 
press company  or  persons  during  the  continuance  of  said 


240        INDIAN  RIVER  S.  CO.  V.  EAST  RIVER  TRANS.  CO.   [VOL.  49 

contract.  This  contract  was  declared  to  be  void  at  common 
law,  as  being  one  obviously  conferring  a  monopoly  upon  the 
express  company.  The  chief  justice,  who  delivered  the 
opmion  of  the  court,  said  :  **  Common  carriers  are  bound  to 
carry  indifferently,  within  the  usual  range  of  their,  business, 
for  a  reasonable  compensation,  all  freight  offered,  and  all 
passengers  who  .may  apply.  All  applying  have  an  equal 
right  to  be  transported,  or  have  their  freight  transported,  in 
the  order  of  their  application.  They  cannot  legalW  give 
undue  and  unjust  preierences,  or  make  unequal  and  extrava- 
gant charges.  Having  the  means  of  transportation,  they  are 
liable  to  an  action  if  they  refuse  to  carry  freight  or  passen- 
gers without  just  grouncl  for  refusal."  In  this  case^  it  was 
said,  in  effect,  that  the  common  carrier  could  not  escape  its 
common  law  liability,  or  avoid  the  performance  of  its  duties 
to  the  public,  by  fencing  off  a  part  of  a  car  for  the  Eastern 
Express  Company.  Quoting  further  the  language  of  this 
opinion,  it  is  said  :  "  ilie  very  definition  of  a  common  carrier 
excludes  the  idea  of  the  right  to  grant  monopolies,  or  give 
special  and  unequal  preferences.  It  implies  indifference  as 
to  whom  they  may  serve,  and  an  equal  readiness  to  serve  all 
who  may  apply,  and  in  order  of  their  application.  The  cor- 
porations derive  their  chartered  rights  from  the  state.  They 
owe  an  equal  duty  to  each  citizen.  They  are  allowed  to  im- 
pose a  toll,  but  it  is  not  to  be  so  imposed  as  specially  to  ben- 
efit one  and  injure  another.  They  cannot,  having  tfie  means 
of  transporting  all,  select  from  those  who  may  apply  some 
whom  they  will,  and  reject  others  whom  they  can  but  will 
not,  carry.  They  cannot  rightfully  confer  a  monopoly  upon 
individuals  or  corporations.  *  In  this  case  the  contract  with 
the  express  company  was  entered  into  before  a  statute  was 
passed  in  the  state  01  Maine  giving  all  expressmen  reasonable 
and  equal  terms,  facilities,  and  accommodations,  and  the  use 
of  depots,  buildings,  and  grounds,  for  the  transaction  of  their 
business  upon  railroads  in  the  state ;  but  the  court  held  that 
the  railroad  company  had  no  right,  before  the  passage  of  the 
act,  to  make  such  a  contract.  A  contract  similar  in  its  na- 
ture was  held  void  in  International  Express  Co.  v.  Grand 
Trunk  Railway  of  Canada,  81  Me.  92,  37  Am.  &  Eng.  R.  Cas. 
622.  The  same  doctrine  was  announced  in  the  case  of  Sand- 
ford  V,  Railroad  Co.,  24  Pa.  St.  378.  Judge  Lewis  says  in 
this  case:  **  It  it  [the  common  carrier]  possessed  this  power, 
it  might  build  up  one  set  of  men,  and  destroy  others ;  ad- 
vance one  kind  of  business,  and  break  down  another,  and 
might  make  even  religion  and  politics  the  tests  in  the  distri- 
bution  of  its  favors.  Such  a  power  in  a  railroad  corporation 
might  produce  evils  of  the  most  alarming  character.    The 
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•rights  of  the  people  are  not  subject  to  any  such  corporate 
control.  Like  the  customers  of  a  grist-mill,  they  have  a 
right  to  be  served,  all  other  things  being  equal,  in  the  order 
of  their  application.  A  regulation,  to  be  valid,  must  operate 
on  all  alike.  If  it  deprives  any  persons  of  the  benefits  of  the 
road,  or  grants  exclusive  privileges  to  others,  it  is  against 
law,  and  void."  In  Bennett  v.  Button,  10  N.  H.  481,  the 
facts  were  that  the  defendant  was  the  proprietor  of  a  stage- 
coach running  daily  between  Amherst  and 'Nashua,  which 
connected  at  the  latter  place  with  another  coach,  running 
between  Nashua  and  Lowell,  and  thus  formed  a  continuous 
mail  and  passenger  line  from  Lowell  to  Amherst,  and  onward 
to  Francistown.  A  third  person  ran  a  coach  to  and  from 
Nashua  to  Lowell.  The  defendant  agreed  with  the  proprie- 
tor of  the  coach  connecting  with  his  line  that  he  would  not 
receive  passengers  who  came  from  Lowell  to  Nashua  in  the 
coach  of^such  third  person  on  the  same  day  that  they  applied 
for  passage  to  places  above  Nashua.  It  was  here  held  that 
defendant  was  bound  to  receive  the  plaintiff ;  there  being 
sufficient  room,  and  no  evidence  that  he  was  an  unfit  per- 
son, or  that  he  had  any  design  to  injure  defendant.  In  Mar- 
riott V,  Railway  Co.,  i  C.  B.  (N.  S.)  499,  it  was  held  that  an 
arrangement  made  by  a  railway  company  with  the  proprie- 
tor 01  an  omnibus  running  between  a  station  on  its  railroad 
and  another  point,  to  provide  omnibus  accommodations  for 
all  passengers  by  an^  trains  on  said  road,  by  which  the  pro- 
prietor of  said  omnibus  was  allowed  the  exclusive  privilege 
of  driving  his  vehicle  into  the  station  yard  of  said  railroad 
for  the  purpose  of  taking  up  and  setting  down  passengers  at 
the  door  01  sjiid  railroad  office,  was  a  breach  of  the  prohi- 
bition against  granting  unfair  preferences.  This  decision 
was  made  under  St.  17  &  18  Vict,  prohibiting  "undue  and 
unreasonable  **  preference.  Such  a  statute,  however,  has 
been  regarded  in  America  as  declarator}^  of  the  common 
law,  and  the  same  result  would  be  reached  independent  of 
the  statute.  Sandford  v.  Railroad  Co.,  supra ;  i  Wood,  Ry. 
Law,  p.  563,  §  195.  See,  also,  the  following  authorities  bear- 
ing on  this  branch  of  the  case :  Michigan  Cent.  R.  Co.  r. 
Burrows,  33  Mich.  6 ;  Rogers  Locomotive  &  Machine  Works 
V,  Erie  R.  Co.,  20  N.  J.  Eq.  379;  Messenger  v,  Pennsylvania 
R.  Co.,  36  N.  J.  Law,  407;  Messenger  v.  Pennsylvania  R. 
Co.,  37  N.  J.  Law,  531 ;  McDuffee  v,  Portland  &  R.  R.  Co., 
52  N.  H.  430.     ' 

The  respondents  denied  that  they  were  insolvent,  and  there 
is  nothing  in  the  affidavits  on  this  subject.  In  determining 
the  propriety  of  dissolving  or  continuing  an  injunction,  the 
chancellor  may  not  only  anticipate  the  character  of  the  in- 
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jury  that  may  result  to  the  complainant  in  the  event  h% 
should  finally  succeed,  but  he  can  also  consider  the  extent 
and  character  of  the  damage  which  defendant  may  sustain 
by  means  of  the  injunction.  New  York  Printing  &  Dyeing 
Establishment  v.  Fitch,  supra.  The  proceedings  here  do  not 
call  for  a  cancellation  of  the  lease  from  the  railroad  company 
to  the  complainant  steamboat  company,  yet,  from  what  has 
been  said,  it  is  evident  that  the  latter  company  cannot  avail 
itself  of  said  lease  to  prevent  the  respondents  from  reaching 
the  railroad  track  and  terminal  facility  of  the  former  com- 
pany. State  V.  Hartford  &  N.  H.  R.  Co.,  29  Conn.  538.  The 
temporary  injunction  was  dissolved  by  the  chancellor  on 
bill,  answer,  and  affidavits.  His  action  should  not  be  dis- 
turbed unless  we  can  see  that  a  sound  discretion  has  been 
abused. 

The  chancellor  not  only  dissolved  the  injunction,  but  dis- 
missed the  bill.  In  dismissing  the  bill,  we  think,  there  was 
error.  The  bill  alleged  that  respondents  were  us- 
co«nudii-  ^"?  ^^^  occupying  said  dock  and  pier  at  Titus- 
mUtiBgbm.  ville,  and  the  premises  and  appurtenances  thereto, 
and  also  using  and  occupying  numerous  other 
docks  at  other  points  on  said  river.  The  injunction  prayed 
was  to  restrain  respondents  from  such  use  of  said  doclcs,  and 
from  making  them  the  usual  place  for  landing  their  boat, 
and  that  complainant  be  decreed  the  undisturbed  and  undi- 
vided possession  of  said  docks.  No  injunction  was  granted 
as  to  any  of  the  docks  except  the  one  at  Titusville,  but  re- 
spondents answered,  tendering  an  issue  upon  the  averments 
as  to  the  other  docks.  Thej  deny  that  they  are  making  their 
headquarters  on  the  Titusville  dock,  or  usin^  the  same  other- 
wise than  as  a  landing  at  the  railroad  termmus  for  the  pur- 
pose of  receiving  and  delivering  freight  from  and  to  the  said 
railroad.  It  was  proper,  we  think,  to  dissolve  the  injunction 
restraining  respondents  from  landing  their  boat  at  the  Titus- 
ville dock,  under  the  circumstances.  Still,  the  bill  states  a 
case  which  would,  if  proven,  entitle  the  complainant  to  the 
relief  asked  upon  the  final  hearing,  and  it  was  not  proper  to 
dismiss  its  bill  without  an  opportunity  to  sustain  it  in  the 
usual  way  of  making  proof  in  such  cases.  It  cannot  be  said 
that  no  other  relief  was  sought  in  the  bill,  except  to  restrain 
respondents  from  landing  their  boat  at  the  Titusville 
dock.  Under  the  allegations  here,  and  the  circum- 
stances of  this  case,  the  bill  should  not  have  been 
dismissed.  2  High,  Inj.  §  1477  ;  Gray  v.  Baldwin,  8  Blackf. 
(Ind.),  164. 
-.  The  decree  of  the  chancellor,  in  so  far  as  it  dissolved  the 
injunction,  is  affirmed,  and,  in  so  far  as  it  dismissed  the  till, 
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is  reversed ;  the  costs  of  the  appeal  to  be  divided  between 
the  parties. 

Rights  of  Railroad  Company  in  the  Use  of  Its  Wharves.— See  New  Or- 
leans, M.  &  T.  R.  Co.  V,  EUerman,  (U.  S.),  9  Am.  &  Eng.  R.  Cas.  144.   • 


Interstate  Commerce  Commission 
Baltimore  &  Ohio  R.  Co. 

{United  States  Supreme  Courts  May  j&^  iSp2,) 

Interstate  Commerce  Act— Legality  of  "  Party  Rate  Tickets  "— Discrimina. 
tion. — It  does  not  constitute  an  undue  or  unreasonable  preference  or  ad- 
vantage to  a  particular  description  of  traf]^c,  or  an  unjust  discrimination 
against  other  persons  traveling  over  the  road,  within  the  purview  of  the 
Interstate  Commerce  Act,  for  a  railroad  company  to  sell  a  single  ticket, 
covering  the  transportation  of  ten  or  more  persons  from  one  place  to  an- 
other, at  a  discount  of  one-third  from  the  regular  passenger  rate,  where 
such  reduction  is  not  made  by  way  of  secret  rebate  or  drawback,  but  is 
offered  to  the  public  generally.  The  Interstate  Commerce  Act  was  not 
intended  to  ignore  the  principle  that  one  can  sell  at  wholesale  cheaper 
than  at  retail,  and  such  tickets  are  within  the  commutation  principle  of 
allowing  reduced  rates  in  consideration  of  increased  mileage. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio. 

This  proceeding  was  originally  instituted  by  the  filing  of 
a  petition  before  the  Interstate  Commerce  Commission  by 
the  Pittsburg,  Cincinnati  &  St.  Louis  Railway  Company 
against  the  Baltimore  &  Ohio  Railroad  Company,  to  compel 
the  latter  to  withdraw  from  its  lines  of  road,  upon  which 
business  competitive  with  that  of  the  petitioner  was  trans- 
acted, the  so-called  "  party  rates,"  and  to  decline  to  give  such 
rates  in  future  upon  such  lines  of  road;  also  for  an  order  re- 
quiring said  company  to  discontinue  the  practice  of  selling 
excursion  tickets  at  less  than  the  regular  rate,  unless  such 
rates  were  posted  in  its  offices  as  required  by  law.  The  pe- 
tition set  forth  that  the  two  roads  were  competitors  from 
Pittsburg  westward ;  that  the  Baltimore  &  Ohio  road  had 
in  operation  upon  its  competing  lines  of  road  so-called 
'*  party  rates,"  whereby  "  parties  of  ten  or  more  persons 
traveling  together  on  one  ticket  will  be  transported  over 
said  lines  of  road  between  stations  located  thereon,  at  two 
cents  per  mile  p'er  capita,  which  is  less  than  the  rate  for  a 
single  person ;  said  rate  for  a  single  person  being  about 
three  cents  per  mile." 

There  was  another  charge  that  the  defendant  was  in  the 
habit  of  selling  excursion  tickets  without  posting  its  rates 
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for  the  same  in  its  offices;  but  this  charge  was  subsequently 
abandoned. 

The  answer  of  the  Baltimore  &  Ohio  Railroad  Company 
admitted  that  it  had  at  one  time  in  effect  the  so-called 
'*  party  rates,"  but  prior  to  the  filing  of  the  complaint  had 
withdrawn  said  rates,  not  that  it  believed  that  they  were  ille- 
gal, but  because  it  was  claimed  by  otljer  companies  that  said 
rates  were  put  into  effect  in  violation  of  an  agreement  be- 
tween companies  belonging  to  a  certain  association  of  which 
defendant  was  a  member.  It  further  averred  that  said  rates 
were  in  no  way  a  violation  of  the  Act  to  Regulate  Com- 
merce, and  were  an  accommodation  to  the  public,  necessary 
to  the  business  of  theatrical  and  other  amusement  companies, 
and  that  when  the  legality  of  such  rates  was  properly  raised 
for  decision,  it  was  prepared  to  defend  the  legality  of  th€ 
same.  The  answer  further  denied  the  right  of  the  complain- 
ant to  institute  the  proceeding,  and  prayed  that  the  com- 
.plaint  might  be  dismissed. 

The  cause  was  heard  before  the  commission,  which  found 
"  that  so-called  party-rate  tickets,  sold  at  reduced  rates,  and 
entitling  a  number  of  persons  to  travel  together  on  a  single 
ticket  or  otherwise,  are  not  commutation  tickets  within  the 
meaning  of  section  22  of  the  act  to  regulate  commerce,  and 
that  when  the  rate  at  which  such  tickets  for  parties  are  sold 
are  lower  for  each  member  of  the  party  than  rates  contem- 
poraneously charged  for  the  transportation  of  single  pas- 
sengers between  the  same  points,  they' constitute  unjust  dis- 
crimination, and  are  therefore  illegal.  *  It  was  ordered  and 
adjudged  **that  the  defendant,  the  Baltimore  and  Ohio  Rail- 
road Company,  do  forthwith  wholly  and  immediately  cease 
and  desist  from  charging  rates  for  the  transportation  over 
its  lines  of  a  number  of  persons  traveling  together  in  one 
party,  which  are  less  for  each  person  than  rates  contempo- 
raneously charged  by  said  defendant  under  schedules  law- 
fully in  effect  for  the  transportation  of  single  passengers  be- 
tween the  same  points.'* 

The  defendant  road  having  refused  to  obey  this  mandate, 
the  commission,  on  May  i,  1890,  pursuant  to  section  16  of 
the  Interstate  Commerce  Act,  filed  this  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of 
Ohio,  for  a  writ  of  injunction  to  restrain  the  defendant  from 
continuing  in  its  violation  of  the  order  of  the  commission. 
The  bill  set  up  the  proceedings  which  had  theretofore  been 
taken  before  the  commission,  and  set  forth  as  its  gravamen 
that  the  defendant  had  wholly  disregarded  and  set  at  naught 
the  authority  and  order  of  the  commission  in  that  regard, 
and  had  willfully  and  knowingly  disobeyed  said  order,  and 
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had  not  ceased  and  desisted  from  allowing  party-rates  as  it 
had  been  ordered  to  do ;  and  had  upon  divers  occasions 
since  the  service  of  said  order  charged  rates  for  the  trans- 
portation over  its  lines  of  a  number  of  persons  traveling  to- 
gether  in  one  party,  which  were  less  for  each  person  than 
rates  contemporaneously  charged  under  schedules  lawfully 
in  effect  between  the  same  points  for  the  transportation 
of  persons,  citing  a  number  of  instances  of  such  dis- 
obedience. 

The  answer  admitted  the  proceedings  set  forth  in  the  bill, 
but  denied  that  it  had  been  made  to  appear  to  the  commis- 
sion that  defendant  had  violated  the  provisions  of  the  Act  to 
Regulate  Commerce,  or  that  the  commission  had  duly  and 
legally  determined  the  matters  and  things  in  controversy 
and  at  issue  between  the  parties ;  and  averred  that  several 
of  the  conclusions  of  fact  stated  in  the  report  of  the  commis- 
sion were  not  true,  or  justified  by  the  evidence  produced  at 
the  hearing;  and  that  the  conclusions  of  law  contained  in 
the  report,  and  the  interpretation  therein  given  to  the  act 
were  not  correct.  It  admitted  that  it  had  not  wholly 
ceased  charging  rates  for  transportation  over  its  lines  for  a 
number  of  passengers  traveling  together  in  one  party  upon 
one  ticket,  which  are  less  for  each  person  than  rates  contem- 
poraneously  charged  by  it  for  the  transportation  of  single 
passengers  between  the  same  points,  and  admitted  a  viola- 
tion 01  the  order  of  the  commission. 

The  seventh  and  eighth  paragraphs  of  the  answer  are  the 
material  ones,  and  are  here  given  in  full : 

"  7.  That  for  many  years  prior  to  the  passage  of  the  said 
'  Act  to  Regulate  Commerce,'  all  the  railroad  carriers  in  the 
United  States  had  habitually  made  a  rate  of  charge  for  pas- 
sengers  making  frequent  trips,  trips  for  long  distances,  and 
trips  in  parties  of  ten  or  more,  lower  than  the  regular  single 
fare  charged  between  the  same  points,  and  such  lower  rates 
were  universally  made  at  the  date  of  the  passage  of  said  act. 
To  carry  on  this  universal  practice  many  forms  of  tickets 
were  employed  to  enable  dinerent  classes  of  passengers  to 
enjoy  these  lower  rates,  and  so  stimulate  travel.  To  meet 
the  needs  of  the  commercial  traveler  the  thousand-mile  ticket 
was  used;  to  meet  the  needs  of  the  suburban  resident  or  fre- 
quent traveler,  several  forms  of  tickets  were  used,  e.  g,, 
monthly  or  quarterly  tickets,  good  for  any  number  of  trips 
within  the  specified  time,  and  ten,  twentv-five,  or  fifty-trip 
tickets,  good  for  the  specified  number  of  trips  by  one  person, 
or  for  one  trip  by  the  specified  number  of  persons;  to  ac- 
commodate parties  of  ten  or  more,  a  single  ticket,  one  way 
or  round  trip,  for  the  whole  party,  was  made  up  by  the  agent 
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* 

on  a  skeleton  form  furnished  for  the  purpose;  to  accommo- 
date excursionists  traveling  in  numbers  too  large  to  use  a 
single  ticket,  special  individual  tickets  were  issued  to  each 
person.  Tickets  good  for  a  specified  number  of  trips  were 
issued  also  between  cities  where  travel  was  frequent.  In 
short,  it  was  an  established  principle  of  the  business  that 
whenever  the  amount  of  travel  more  than  made  up  to  the 
carrier  for  reduction  of  the  charge  per  capita,  then  such  re- 
duction was  reasonable  and  just  in  the  interests  both  of  the 
carrier  and  of  the  public.  Long  experience  has  proved  the 
soundness  of  the  principle.  Under  its  application  grew  up 
the  business  of  commercial  travelers,  the  enormous  suburban 
business,  the  constant  travel  between  large  cities,  and  the 
excursion  business.  Under  its  application  has  ^rown  up  also 
the  business  of  traveling  companies  or  parties,  which  has 
reached  an  aggregate  of  many  hundreds  of  thousands 
of  dollars,  and  which  depends  for  its  existence  upon 
a  continuance  of  the  transportation  rates  under  which  it  has 
grown  up. 

**8.  That  since  the  passage  of  the  said  *  Act  to  Regulate 
Commerce,'  this  respondent  has  continued  as  theretofore  the 
practice  above  stated,  of  making  a  lower  charge  on  passen- 
ger travel,  in  consideration  of  the  amount  and  frequency  of 
the  travel,  and  with  that  purpose  and  to  accommodate  the 
various  class  of  passengers,  it  has  continued  in  use  all  the 
fo/ms  of  ticket  described  in  the  next  preceding  section. 
That  the  charge  fixed  by  it  for  the  transportation  of  parties 
of  ten  or  more,  on  a  single  ticket,  has  been  two  cents  per 
mile  per  capita,  which  is  the  same  rate  charged  on  thousand- 
mile  tickets,  and  is  a  higher  rate  than  it  charges 'on  long- 
distance passenger  travel,  and  excursion  travel,  and  higher 
than  its  general  rate  for  suburban  travel  on  time  or  other 
suburban  tickets.  That  the  said  charge  fox  the  transporta- 
tion of  parties  on  a  single  ticket  is  just  and  reasonable,  afford- 
ing a  fair  compensation  to  the  carrier,  and  fer  the  best  inter- 
ests both  of  the  carrier  and  of  the  public,  because  any  higher 
rate  would  destroy  the  business.  That  the  business  reasons, 
circumstances  ana  conditions  which  induced  this  respondent 
to  make  such  lower  charge  for  the  transportation  01  parties 
as  aforesaid,  and  that  make  it  the  interest  of  this  respondent 
as  a  carrier  to  make  such  lower  charge,  are  precisely  the 
same  reasons,  circumstances,  and  conditions  that  induce  it 
and  make  it  its  interest  to  fix  a  lower  charge  for  the  trans- 
portation of  passengers  buying  mileage  tickets,  time  or  trip 
tickets,  and  excursionists.  That  while  so-called  party-rate 
tickets  are  used  principally  by  traveling  amusement  compa- 
nies, because  no  other  form  of  ticket  meets  the  requirement 
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of  such  companies,  yet  this  respondent  has  avoided  confining 
such  tickets  to  any  class  of  business,  by.  offering  them 
on  the  same  terms  to  the  public  at  large.  That  this 
respondent  has  obviated  the  danger  that  such  lower 
charge  for  parties  might  be  taken  advantage  of  by 
speculators  or  ticket  brokers,  by  issuing  only  one 
ticket  for  the  whole  party.  And  respondent  avers  that, 
as  such  tickets  are  now  issued  by  it  they  are  not  and  cannot 
be  used  for  speculative  purposes,  and  afford  no  opportunity 
for  evading  the  law  in  the  hands  of  ticket  brokers.  This  re- 
spondent further  avers  that  it  may  rightly  and  legally  make 
a  charge  per  capita  for  persons  traveling  on  said  party-rate 
tickets,  lower  than  its  charge  for  a  single  passenger  making 
one  trip  between  the  same  points,  the  character,  circum- 
stances and  conditions  of  the  service  being  substantially  dif- 
ferent, and  that  the  making  of  such  lower  charge  per  capita 
to  the  member  of  the  party  makes  or  gives  no  undue  or  un- 
reasonable preference  or  advantage  to  him,  and  subjects  no 
person,  company,  firm,  corporation,  or  locality,  or  particular 
description  of  traffic,  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  in  any  respect  whatsoever.*' 

The  answer  further  averred  the  illegality  of  the  order  of 
the  Commission,  and  averred  "  that  by  the  true  construction 
of  the  Act  the  second  section  thereof  requires  the  same 
charge  for  transportation  service  only  in  cases  where  the 
commercial  circumstances  and  conditions  are  substantially 
similar,  and  the  third  section  requires  the  same  charge  to  be 
made  only  when  a  difference  in  charge  would  work  a  preju- 
dice or  disadvantage  to  some  one  without  reason  therefor. 
That  the"  twenty-second  section,  so  far  from  making  excep- 
tions to  an  otherwise  absolute  rule,  was  inserted  merely  as 
additional  precaution  to  insure  the  giving  to  the  second  and 
third  sections  of  the  Act  the  construction  which  Congress 
intended.  That  the  twenty-second  section  is  a  legislative 
declaration  ;  that  under  the  provisions  of  the  second  section 
of  the  Act,  circumstances  and  conditions  of  a  commercial 
nature  are  to  be  considered,  and  among  such  circumstances 
and  conditions,  in  the  case  of  passeneer  traffic,  the  amount 
of  service  purchased,  or  contracted  for,  and  the  interest  of 
the  carrier  in  stimulating  travel  are  to  be  considered." 

Upon  the  heai"ing  before  the  circuit  court  upon  pleadings 
and  proofs  the  bill  was  dismissed,  separate  opinions 
being  delivered  by  Judges  Jackson  and  Sage  (43  Fed.  Rep. 
37,  abstracted,  45  Am.  &  Eng.  R.  Cas.  246).  From  this  decree 
the  Interstate  Commerce  Commission  appealed  to  this  court. 
The  provisions  of  the  Interstate  Commerce  Act,  so  far  as 
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the   same   are   material  to  this  case,  are  set  forth  in  the 
margin.* 

A.  G.  Safford  zxid  John  W,  Herron,  for  complainant. 
John  K,   Cowen^  Harmon  Colston^  Goldsmith  &  Hoadley,  and 
Hugh  L,  Bond,  Jr.,  for  respondent. 

Brown,  J. — Prior  to  the  enactment  of  the  Act  of  Febru- 
ary 4,  1887  (24  Stat.  379),  to  Regulate  Commerce,  commonly 

*An  Act  to  Regulate  Commerce. 

*'  Sec.  I.  That  the  provisions  of  this  Act  shall  apply  to  any  common  carrier 
or  carriers  engaged  in  the  transportation  of  passengers  or. property  wholly  by 
railroad,  or  partly  by  railroad  and  partly  by  water  when  both  are  used,  under 
a  common  control,  management,  or  arrangement,  for  a  continuous  carriage 
of  shipment.     *    *    * 

"  All  charges  made  for  any  service  rendered,  or  to  be  rendered  in  the  trans- 
por'.ation  of  passengers  or  property  as  aforesaid,  or  in  connection  therewith, 
or  for  the  receiving,  delivering,  storage,  or  handling  of  such  property,  shall 
be  reasonable  and  just ;  and  every  unjust  and  unreasonable  charge  for  such 
service  is  prohibited  and  declared  to  be  unlawful. 

'*  Sec.  2.  That  if  any  common  carrier  subject  to  the  provisions  of  this  Act 
shall,  directly  or  indirectly,  by  any  special  rate,  rebate,  drawback  or  other 
device,  charge,  demand,  collect,  or  receive  from  any  person  or  persons  a 
greater  or  less  compensation  for  any  service  rendered,  or  to  be  rendered,  in 
the  transportation  of  passengers  or  property,  subject  to  the  provisions  of  this 
Act,  than  it  charges,  demands,  collects,  or  receives  from  any  other  person  or 
persons  for  doing  for  him  or  them  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially  similar  circum- 
stances and  conditions,  such  common  carrier  shall  be  deemed  gtlilty  of  un- 
just discrimation,  which  is  hereby  prohibited  and  declared  to  be  unlawful. 

"  Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  Act  to  make  or  give  any  undue  or  unreasonable  preference 
or  advantage  to  any  particular  person,  company,  firm,  corporation,  or  local- 
ity, or  any  particular  description  of  traflic  in  any  respect  whatsoever,  or  to  sub- 
ject any  particular  person,  company,  firm,  corporation,  or  locaMty,  or  any 
particular  description  of  traffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever." 

"  Sec.  22  As  amended  by  ^  9  of  Act  of  March  2,  i88q,  chap.  282,  25  Stat  855, 
862).  That  nothing  in  this  Act  shall  prevent  the  carriage,  storage,  or  handling 
of  property  free  or  at  reduced  rates  for  the  United  States,  state,  or  municipal 
governments,  or  for  charitable  purposes,  or  to  or  from  fairs  and  expositions 
for  exhibition  thereat,  or  the  free  carriage  of  destitute  and  homeless  persons 
transported  by  charitable  societres,  and  the  necessary  agents  employed  in 
such  transportation,  or  the  issuance  of  mileage,  excursion  or  commutation 
passenger  tickets  ;  nothing  in  this  Act  shall  be  construed  to  prohibit  any 
common  carrier  from  giving  reduced  rates  to  ministers  of  religion,  or  10 
municipal  governments  for  the  transportation  of  indigent  persons,  or  to  in- 
mates of  the  National  Homes  or  State  Homes  for  Disabled  Volunteer  Soldiers, 
and  of  Soldiers'  and  Sailors'  Orphan  Homes,  including  those  about  to  enter 
and  those  returning  home  after  discharge,  under  arrangements  with  the 
boards  of  managers  of  said  homes  ;  nothing  in  this  Act  shall  be  construed 
to  prevent  railroads  from  giving  free  carriage  to  their  own  officers  and  em- 
ployes, or  prevent  the  principal  officers  of  any  railroad  company  or  companies 
from  exchanging  passes  or  tickets  with  other  railroad  companies  for  their 
officers  and  employes  ;  and  nothing  in  this  Act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing  at  common  law  or  by  statute,  but 
the  provisions  of  this  Act  are  in  addition  to  such  remedies  :  Provided,  That 
no  pending  litigation  shall  in  any  way  be  affected  by  this  act." 
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known  as  the  Interstate  Commerce  Act,  railway  traffic  in 
this  country  was  regulated  by  the  principles  of  ^^^  j^. 
the  common  law  applicable  to  common  carriers,  of  th«  inur- 
which  demanded  little  more  than  that  they  should  •ut©  com- 
carry  for  all  persons  who  applied,  in  the  order  "»•"•  ^**- 
in  which  the  goods  were  delivered  at  the  particular  station, 
and  that  their  charges  for  transportation  should  be  reason- 
able. It  was  even  doubted  whether  they  were  bound  to 
make  the  same  charge  to  all  persons  for  the  same  service. 
Fitchburg  R.  Co.  v.  Gage,  12  Gray  (Mass^,  393;  Baxendale  7j. 
Eastern  Counties  R.  Co.,  4  C.  B.  (N.  S.)  03  ;  Great  Western 
R.  Co.  V,  Sutton,  L.  R.  4  H.  L.  226,  237;  Ex  parte  Benson,  18 
S.  Car.  365  ;  Johnson  v,  Pensacola  R.Co.,  16  Fla.  623  ;  though 
the  weight  of  authority  in  this  country  was  in  favor  of  an 
equality  of  charge  to  all  persons  for  similar  services.  In 
several  of  the  states  Acts  had  been  passed  with  the  design 
of  securing  the  public  against  unreasonable  and  unjust  dis- 
criminations; but  the  inefficacy  of  these  laws  beyond  the 
lines  of  the  state,  the  impossibility  of  securing  concerted 
action  between  the  legislatures  toward  the  regulation  of 
traffic  between  the  several  states,  and  the  evils  which  grew 
up  under  a  polic}'  of  unrestricted  competition,  suggested  the 
necessity  of  legislation  by  Congress  under  its  constitutional 

ower   to   regulate    commerce   among    the   several   states. 

hese  evils  ordinarily  took  the  shape  of  inequality  of 
charges  made,  or  of  facilities  furnished,  and  were  usually 
dictated  hy  or  tolerated  for  the  promotion  of  the  interests 
of  the  officers  of  the  corporation  or  of  the  corporation 
itself,  or  for  the  benefit  of  some  favored  persons  at  the  ex- 
pense of  others,  or  of  some  particular  locality  or  community, 
or  of  some  local  trade  or  commercial  connection,  or  for  the 
destruction  or  crippling  of  some  rival  or  hostile  line. 

The  principal  objects  of  the  Interstate  Commerce  Act 
were  to  secure  just  and  reasonable  charges  for  transporta- 
tion ;  to  prohibit  unjust  discriminations  in  the  rendition  of 
like  services  under  similar  circumstances  and  conditions;  to 
prevent  undue  or  unreasonable  preferences  to  persons,  cor- 
porations, or  localities;  to  inhibit  greater  compensation  for 
shorter  than  for  a  longer  distance  over  the  same  line;  and  to 
abolish  combinations  for  the  pooling  of  freights.  It  was  not 
designed,  however,  to  prevent  competition  between  different 
roads,  or  to  interfere  with  the  customary  arrangements  made 
by  railway  companies  for  reduced  fares  in  consideration  of 
increased  mileage,  where  such  reduction  did  not  operate  as 
an  unjust  discrimination  against  other  persons  traveling  over 
the  road.  In  other  words,  it  was  not  intended  to  ignore  the 
principle  that  one  can  sell  at  wholesale  cheaper  than  at  retail. 


? 
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It  is  not  all  discriminations  or  preferences  that  fall  within 
the  inhibition  of  the  statute  :  only  such  as  are  unjust  or  un- 
What  dii-  reasonable.  For  instance,  it  would  be  obviously 
crimiMUoBt  unjust  to  chargc  A  a  greater  sum  than  B  for  a 
mre forbid-  single  trip  from  Washington  to  Pittsburg;  but  if 
*•■•  A  agrees  not  only  to  go  but  to  return  by  the  same 

route,  it  is  no  injustice  to  B  to  permit  him  to  do  so  for  a  re- 
duced  fare,  since  the  services  are  not  alike,  nor  the  circum- 
stances and  conditions  substantially  similar,  as  required  by 
section  2  to  make  an  unjust  discrimination.  Indeed,  the 
possibility  of  just  discriminations  and  reasonable  preferences 
is  recognized  by  these  sections,  in  declaring  what  shall  be 
deemed  unjust.  We  agree,  however,  with  the  plaintiff  in  its 
contention  that  a  charge  may  be  perfectly  reasonable  under 
section  i,  and  yet  may  create  an  unjust  discrimination  or  an 
unreasonable  preference  under  sections  2  and  3.  As  was 
said  by  Mr.  Justice  Blackburn  in  Great  Western  R.  Co.  t. 
Sutton,  L.  R.  4  H.  L.  226,  239:  "  When  it  is  sought  to  show- 
that  the  charge  is  extortionate  as  being  contrary  to  the  stat- 
utable obligation  to  charge  equally,  it  is  immaterial  whether 
the  charge  is  reasonable  or  not ;  it  is  enough  to  show  that 
the  company  carried  for  some  other  person  or  class  of  per- 
sons at  a  lower  charge  during  the  period  throughout  which 
the  party  complaining  was  chargea  more  under  the  like  cir- 
cumstances." 

The  question  involved  in  this  case  is,  whether  the  prin- 
ciple above  stated  as  applicable  to  two  individuals  applies  to 
Party-rau  ^^  purchase  of  a  single  ticket  covering  the  tran- 
uekeUM  sportatiou  of  ten  or  more  persons  from  one  place 
eommBtaioii  to  another.  These  are  technically  known  as  party- 
tickett.  ,.^^g  tickets,  and  are  issued  principally  to  theatrical 

and  operatic  companies  for  the  transportation  of  their 
troupes.  Sucn  ticket  is  clearly  neither  a  "  mileage'*  nor  an 
"  excursion  '*  ticket  within  the  exception  of  section  22  ;  and 
upon  the  testimony  in  this  case  it  may  be  doubtful  whether 
it  falls  within  the  definition  of  "  commutation  tickets,"  as 
those  words  are  commonly  understood  among  railway 
officials.  The  words  "  commutation  ticket  "  seem  to  have 
no  definite  meaning.  They  are  defined  by  Webster  (edition 
of  1891)  as  "  a  ticket,  as  for  transportation,  which  is  the  evi- 
dence of  a  contract  for  service  at  a  reduced  rate."  If  this 
definition  be  applicable  here,  then  it  is  clear  that  it  would 
include  a  party-rate  ticket.  In  the  language  of  the  railway, 
however,  they  are  principally,  if  not  wholly,  used  to  desig- 
nate tickets  for  transportation  during  a  limited  time  between 
neighboring  towns,  or  cities  and  suburban  towns.  The 
party-rate  ticket  upon  the  defendant's  road  is  a  single  ticket 
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issued  to  a  party  of  ten  or  more,  at  a  fixed  rate  of  two  cents 
per  mile,  or  a  discount  of  one-third  from  the  regular  pas- 
senger rate.  The  reduction  is  not  made  by  way  of  a  secret 
rebate  or  drawback,  but  the  rates  are  scheduled,  posted,  and 
open  to  the  public  at  large. 

But  assuming  the  weight  of  evidence  in  this  case  to  be 
that  the  party-rate  ticket  is  not  a  **  commutation  ticket,"  as 
that  word  was  commonly  understood  at  the  time 
of  the  passage  of  the  act,  but  is  a  distinct  class  by  whw  aiiow- 
itself,  it  does  not  necessarily  follow  that  such  «■««<>''*'•• 
tickets  are  unlawful.  The  unlawfulness  defined  Jonfducrimt 
by  sections  2  and  3  consists  either  in  an  **  unjust  laation. 
discrimination"  or  an  **  undue  or  unreasonable 
preference  or  advantage,"  and  the  object  of  section  22  was 
to  settle  beyond  all  doubt  that  the  discrimination  in  favor  of 
certain  persons  therein  named  should  not  be  deemed  unjust. 
It  does  not  follow,  however,  that  there  may  not  be  other  classes 
of  persons  in  whose  favor  a  discrimination  may  be  made 
without  such  discrimination  being  unjust.  In  other  words, 
this  section  is  rather  illustrative  than  exclusive.  Indeed, 
many,  if  not  all,  the  excepted  classes  named  in  section  22  are 
those  which,  in  the  absence  of  this  section,  would  not  neces- 
sarily be  held  the  subjects  of  an  unjust  discrimination,  if 
more  favorable  terms  were  extended  to  them  than  to  ordin- 
ary passengers.  Such,  for  instance,  are  property  of  the 
United  States,  State  or  municipal  government;  destitute 
and  homeless  persons  transported  free  of  charge  by  charitable 
societies;  indigent  persons  transported  at  the  expense  of  mu- 
nicipal governments ;  inmates  oi  soldiers'  homes,  etc.,  and 
ministers  of  religion,  in  favor  of  whom  a  reduction  of  rates 
had  been  made  For  many  years  before  the  passage  of  the  act. 
It  may  even  admit  of  serious  doubt  whether,  if  the  mileage, 
excursion,  or  commutation  tickets  had  not  been  mentioned 
at  all  in  this  section,  they  would  have  fallen  within  the  pro- 
hibitions of  sections  2  and  3.  In  other  words,  whether  the 
allowance  of  a  reduced  rate  to  persons  agreeing  to  travel 
one  thousand  miles,  or  to  go  and  return  by  the  same  road,  is 
a  "  like  and  contemporaneous  service  under  substantially 
similar  conditions  and  circumstances "  as  is  rendered  to  a 
person  who  travels  upon  an  ordinary  single-trip  ticket.  If  it 
be  so,  then,  under  state  laws  forbidding  unjust  discrimina- 
tions, every  such  tickets  issued  between  points  within  the 
^ame  state  must  be  illegal.  In  view  of  the  fact,  however, 
that  every  railway  company  issues  such  tickets ;  that  there  is 
no  reported  case,  state  or  federal,  wherein  their  illegality  has 
been  questioned  ;  that  there  is  no  such  case  in  England ;  and 
that  the  practice  is  universally  aquiesced  in  by  the  public,  it 
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would  seem  that  the  issuing  of  such  tickets  should  not  be 
held  an  unjust  discrimination  or  an  unreasonable  preference 
to  the  persons  travelling  upon  them. 

But  whether  these  party-rate  tickets  are  commutation 
tickets  proper,  as  known  to  railway  officials  or  not,  they  are 
obviously  within  the  commuting  principle.  As 
Farty-nte  Stated  in  the  opinion  of  Judge  Sage  in  the  court 
'i^id  *  *"  below  :  "  The  difference  between  commutation 
inatatioii"*  and  party-rate  tickets  is,  that  commutation  tickets 
principle.  are  issued  to  induce  people  to  travel  more  fre- 
quently, and  party-rate  tickets  are  issued  to  in- 
duce more  people  to  travel.  There  is,  however,  no  differ- 
ence  in  principle  between  them,  the  object  in  both  cases 
being  to  increase  travel  without  unjust  discrimination,  and 
to  secure  patronage  that  would  not  otherwise  be  secured." 

The  testimony  indicates  that  for  many  years  before  the 
passage  of  the  act  it  was  customary  for  railroads  to  issue 
tickets  at  reduced  rates  to  passengers  making  frequent  trips, 
trips  for  long  distances,  and  trips  in  parties  of  ten  or  more, 
lower  than  the  regular  single  fare  charged  between  the  same 
points;  and  such  lower  rates  were  universally  made  at  the 
date  of  the  passage  of  the  act.  As  stated  in  the  answer  to 
meet  the  needs  of  the  commercial  traveler  the  thousand-mile 
ticket  was  issued  ;  to  meet  the  needs  of  the  suburban  resi- 
dent or  frequent  traveler,  several  forms  of  tickets  were  is- 
sued. For  example,  monthlj  or  quarterly  tickets,  good  for 
any  number  of  trips  within  the  specified  time;  and  ten, 
twenty-five  or  fifty-trip  tickets,  good  for  a  specified  number 
of  trips  by  one  person,  or  for  one  trip  by  a  specified  number 
of  persons ;  to  accommodate  parties  of  ten  or  more,  a 
single  ticket,  one  way  or  round  trip,  for  the  whole  party, 
was  made  up  by  the  agent  on  a  skeleton  form  furnished 
for  that  purpose ;  to  accommodate  excursionists  traveling  in 
parties  too  large  to  use  a  single  ticket,  special  individual 
tickets  were  issued  to  each  person.  Tickets  good  for  a 
specified  number  of  trips  were  also  issued  between  cities 
where  travel  was  frequent.  In  short,  it  was  an  established 
principle  of  the  business,  that  whenever  the  amount  of  travel 
more  than  made  up  to  the  carrier  for  the  reduction  of  the 
charge  per  capita,  then  such  reduction  was  reasonable  ^and 
just  in  the  interests  both  of  the  carrier  and  of  the  public. 
Although  the  fact  that  railroads  had  iong  been  in  the  habit 
of  issuing  these  tickets,  would  be  by  no  means  conclusive 
evidence  that  they  were  legal,  since  the  main  purpose  of 
the  act  was  to  put  an  end  to  certain  abuses  which  had 
crept  into  the  management  of  railroads,  yet  Congress  may 
be  presumed  to  have  those  practices  in  view,  and   not  to 
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have  designed  to  interfere  with  them,  except  so  far  as  they 
were  unreasonable  in  themselves  or  unjust  to  others. 

These  tickets  then  being  within    the   commutation  prin- 
ciple of  allowing  reduced  rates  in  consideration  of  increased 
mileage,  the  real  question  is,  whether  this  operates 
as  a  undue  or  unreasonable  preference  or  advan-  NonnreaBon- 
tage  to  this  particular  description  of  traffic,  or  an  ■"^^p"'*^" 
unjust   discrimmation  agamst  others.      It,  tor  ex-  ugoshown. 
ample,  a  railway  makes  to  the  public  generally  a 
certain    rate    of    freight,    and    to    a    particular  individual 
residing  in  the  same  town  a  reduced  rate  for  the  same  class 
of  goods,  this  may  operate  as  an  undue  preference,  since  it 
enables  the  favored  party  to  sell  his  goods  at  a  lower  price 
than  his  competitors,  and  may  even  enable  him  to  obtain  a 
complete  monopoly  of  that  business.     Even  if  the  same  re- 
duced rate  be  allowed  to  every  one  doing  the  same  amount 
of    business,   such   discrimination   may,  if   carried    too   far, 
operate   unjustly    upon   the   small   dealers  engaged  in  the 
same  business,  and  enable  the  larger  ones  to  drive  them  out 
of  the  market. 

The  same  result,  however,  does  not  follow  from  the  sale 
of  a  ticket  for  a  number  of  passengers  at  a  less  rate  than  for 
a  single  passenger;  it  does  not  operate  to  the  prejudice  of 
the  smgle  passenger,  who  cannot  be  said  to  be  injured  by  the 
fact  that  another  is  able  in  a  particular  instance  to  travel  at 
a  less  rate  than  he.  If  it  operates  injuriously  toward  any 
one  it  is  the  rival  road,  which  has  not  adopted  corresponding 
rates ;  but,  as  before  observed,  it  was  not  the  design  of  the 
act  to  stifle  competition,  nor  is  there  any  legal  injustice  in 
one  person  procurine  a  particular  service  cheaper  than 
another.  If  it  be  lawful  to  issue  these  tickets,  then  the  Pitts- 
burg, Chicago  and  St.  Louis  Railway  Company  has  the  same 
right  to  issue  them  that  the  defendant  has,  and  may  compete 
with  it  for  the  same  traffic ;  but  it  is  unsound  to  argue  that 
it  is  unlawful  to  issue  them  because  it  has  not  seen  fit  to  do 
so.  Certainly  its  construction  of  the  law  is  not  binding  upon 
this  court.  The  evidence  shows  that  the  amount  of  business 
done  by  means  of  these  party-rate  tickets  is  very  large ;  that 
theatrical  and  operatic  companies  base  their  calculation  of 
profits  to  a  certain  extent  upon  the  reduced  rates  allowed  by 
railroads;  and  that  the  attendance  at  conventions,  political 
and  religious,  social  and  scientific,  is,  in  a  great  measure, 
determined  by  the  ability  of  the  delegates  to  go  and  come  at 
a  reduced  charge.  If  these  tickets  were  withdrawn,  the  de- 
fendant road  would  lose  a  large  amount  of  travel,  and  the 
single-trip  passenger  would  gain  absolutely  nothing.  If  a  case 
was  presented  where  a  railroad  refused  an  application  for  a 
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party.rate  ticket  upon  the  ground  that  it  was  not  intended 
for  the  use  of  the  general  public,  but  solely  for  theatrical 
troupes,  there  would  be  much  greater  reason  for  holding 
that  the  latter  were  favored  with  an  undue  preference  or  ad- 
vantage. 

In  order  to  constitute  an  unjust  discrimination  under  sec- 
tion 2,  the  carrier  must  charge  or  receive  directl}-  from  one 
person  a  greater  or  less  compensation  than  from  another,  or 
must  accomplish  the  same  thing  indirectly  by  means  of  a 
special  rate,  rebate,  or  other  device ;  but,  in  either  case,  it 
must  be  for  a  "  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic,  under  substantially 
similar  circumstances  and  condition."  To  bring  the  present 
case  within  the  words  of  this  section,  we  must  assume  that 
the  transportation  of  ten  persons  on  a  single  ticket  is  sub- 
stantially identical  with  the  transportation  of  one,  and,  in 
view  of  the  universally  accepted  fact  that  a  man  may  buy, 
contract,  or  manufacture  on  a  large  scale  cheaper  propor- 
tionately than  upon  a  small  scale,  this  is  impossible. 

In  this  connection  we  quote  with  approval  from  the  opin- 
ion of  Jud^e  Jackson  in  the  court  below :  **  To  come  within 
the  inhibition  of  said  sections,  the  diflFerences  must  be  made 
under  like  conditions;  that  is,  there  must  be  contemporane- 
ous service  in  the  transportation  of  like  kinds  of  traffic  under 
substantially  the  same  circumstances  and  conditions.  In  re- 
spect to  passenger  traffic,  the  positions  of  the  respectivie  per- 
sons, or  classes,  between  whom  differences  in  charges  are 
made,  must  be  compared  with  each  other,  and  there  must  be 
found  to  exist  substantial  identity  of  situation  and  of  ser- 
vice, accompanied  by  irregularity  and  partiality  resulting  in 
undue  advantage  to  one,  or  undue  disadvantage  to  the  other, 
in  order  to  constitute  unjust  discrimination/* 

The  English  Traffic  Act  of  1854  contains  a  clause  similar 
to  section  3  of  the  Interstate  Commerce  Act,  that  "  no  such 
company  shall  make  or  give  any  undue  or  unrea- 
Rngiiih  tMf-  sonable  preference  or  advantage  to  or  in  favor  of 
4iecUioBf.  ^"y  particular  person  or  company,  or  any  partic- 
ular description  of  traffic,  in  any  respect  whatso- 
ever, nor  shall  any  such  company  subject  any  particular  per- 
son or  company,  or  any  particular  description  of  traffic,  to 
any  undue  or  unreasonable  prejudice  or  aisadvantage  in  any 
respect  whatsoever." 

in  Hozier  7'.  Caledonian  R.  Co.,  17  Sess.  Ca.  302 ;  S.  C,  i 
N.  &  M.  Railway  Cases,  27,  complaint  was  made  by  one  who 
had  frequent  occasion  to  travel,  that  passengers  from  an  in- 
termediate station  between  Glasgow  and  Edinburgh  were 
charged   much   greater  rates    to  those   places  than    were 
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charged  to  other  through  passengers  between  these  termini ; 
but  the  Scotch  Court  of  Session  held  that  the  petitioner  had 
not  shown  any  title  or  interest  to  maintain  the  proceeding  ; 
his  only  complaint  being  that  he  did  not  choose  that  parties 
traveling  from  Edinburgh  to  Glasgow  should  enjoy  the  bene- 
fit of  a  cheaper  rate  of  travel  than  he  himself  could  enjoy. 
•*  It  provides,"  said  the  court,  "  for  giving  undue  preference 
iO'p2iTties  part  passu  in  the  matter,  but  you  must  bring  them 
into  competition  in  order  to  give  them  an  interest  to  com- 
plain." This  is  in  substance  holding  that  the  allowance  of  a 
reduced  through  rate  worked  no  injustice  to  passengers  liv- 
ing on  the  line  of  the  road,  who  were  obliged  to  pay  at  a 
greater  rate.  So,  in  Jones  v.  Eastern  Counties  R.  Co.,  3  C. 
B.  (N.  S.)  718,  the  court  refused  an  injunction  to  compel  a 
railway  company  to  issue  season  tickets  between  Colchester 
and  London  upon  the  same  terms  as  they  issued  them  be- 
tween Harwicn  and  London,  upon  the  mere  suggestion  that 
the  granting  the  latter,  the  distance  being  considerably 
greater,  at  a  much  lower  rate  than  the  former,  was  an  undue 
and  unreasonable  preference  of  the  inhabitants  of  Harwich 
over  those  of  Colchester.  Upon  the  other  hand,  in  Ransome 
T.  Eastern  Counties  R.  Co.,  1  C.  B.  (N.  S.)  437,  where  it  was 
manifest  that  a  railway  company  charged  Ipswjch  merchants, 
who  sent  from  thence  coal  which  had  come  thither  by  sea,  a 
higher  rate  for  the  carriage  of  their  coal  than  the}^  charged 
Peterboro  merchants,  who  made  arrangements  with,  them 
to  carry  large  quantities  over  their  lines,  and  that  the  sums 
charged  the  Peterboro  merchants  were  fixed  so  as  to  enable 
them  to  compete  with  the  Ipswich  merchants,  the  court 
granted  an  injunction,  upon  the  ground  of  an  undue  prefer- 
ence to  the  Peterboro  merchants,  the  object  of  the  discrimi- 
nation being  to  benefit  the  one  dealer  at  the  expense  of  the 
other,  by  depriving  the  latter  of  the  natural  advantages 
of  his  position.  In  Oxlade  v.  Northeastern  R.  Co.,  i  C.  B. 
(N,  S.)  454,  a  railway  company  was  held  justified  in  carry- 
ing goods  for  one  person  for  a  less  rate  than  that  at 
which  they  carried  the  same  descriptionof  goods  for  another, 
if  there  be  circumstances  which  render  the  cost  of  carrying 
the  goods  for  the  former  less  than  the  cost  of  carrying  them 
for  the  latter,  but  that  a  desire  to  introduce  northern  coke 
into  a  certain  district  was  not  a  legitimate  ground  for  making 
special  agreements  with  different  merchants  for  the  carriage 
of  coal  and  coke  at  a  rate  lower  than  the  ordinary  charge, 
there  being  nothing  to  show  that  the  pecuniary  interests  of 
the  company  were  affected  ;  and  that  this  was  an  undue  pref- 
erence. 

In  short,  the  substance  of  all  these  decisions  is  that  railway 
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companies  are  only  bound  to  give  the  same  terms  to  all  per- 
sons alike  under  the  same  conditions  and  circumstances,  and 
that  any  fact  which  produces  an  inequality  of  condition  and 
a  change  of  circumstances  justifies  an  inequality  of  charge. 
These  traffic  acts  do  not  appear  to  be  as  comprehensive  as 
our  own,  and  may  justify  contracts  which  with  us  would  be 
obnoxious  to  the  long  and  short  haul  clause  of  the  act,  or 
would  be  open  to  the  charge  of  unjust  discrimination.  But 
so  far  as  relates  to  the  question  of  "undue  preference,'*  it 
may  be  presumed  that  Congress,  in  adopting  the  language 
of  the  English  Act,  had  in  mind  the  construction  given  to 
these  words  by  the  English  courts,  and  intended  to  incorpo- 
rate them  into  the  statute.  McDonald  v.  Hovey,  no  U.  S. 
619. 

There  is  nothing  in  the   objection  that  party-rate  tickets 

afford  facilities  for  speculation  and  that  they  would  be  used  by 

ticket  brokers  or  "scalpers"  for  the  purpose  of 

Faetittiea  for  evadingf   the  law.      The    party-rate  ticket,   as   it 

ticket  iMCV'  •        .!•  •  •Ia'i- 

ution.  appears  in   this   case,  is  a  single  ticket  covering 

the  transportation  of  ten  or  more  persons,  and 
would  be  much  less  available  in  the  hands  of  a  ticket  broker 
than  an  ordinary  single  ticket,  since  it  could  only  be  dis- 
posed of  to  a  person  who  would  be  willing  to  pay  two- 
thirds  of  the  fegular  fare  for  that  number  of  people. 

It  is  possible  to  conceive  that  party-rate  tickets  may,  by  a 
reduction  of  the  number  for  whom  they  may  be  issued,  be 
made  the  pretext  for  evading  the  law,  and  for  the 
fTMiiaffUw.  purpose  of  cutting  rates,  but  should  such  be  the 
case,  the  courts  would  have  no  difficulty  in  dis- 
covering the  purpose  for  which  they  were  issued,  and  apply- 
ing the  proper  remedy. 

u  pon  the  whole,  we  are  of  the  opinion  that  party-rate  tick- 
ets, as  used  by  the  defendant,  are  not  open  to  the  objec- 
tions found  by  the  interstate  commerce  commission,  and  are 
not  in  violation  of  the  Act  to  regulate  commerce,  and  the  de- 
cree of  the  court  below  is,  therefore,  affirmed. 


Jersey  City,  Newark  &  Western  R.  Co. 
Central  R.  Co.  of  New  Jersey, 

{Nettf  Jersey  Court  of  Chaneery,  Sept.  <P,  iSgi.) 

Railroads  Crossing  at  Qrade — Manner  in  which  Crossing  May  be  Made. — 

Where  a  railroad  corporation,  formed  under  the  general  railroad  law, 
locates  its  route  so  that  its  line  crosses  the  route  in  another  railroad,  the 
law  gives  it  the  right  to  decide  for  itself  whether  it  will  cross  such  other 
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road  at  grade  or  otherwise.  Its  right  to  cross  at  grade  is  subject  to  but 
two  limitations  :  First,  It  shall  not  cross  at  a  less  angle  than  twenty  de- 
grees ;  and,  second,  it  shall  not  cross  in  such  manner  as  will  destroy  the 
reasonably  fair  enjoyment  of  the  franchises  of  the  road  whose  route  is 
crossed. 

Eminent  Domain — Finality  of  Verdict  of  Jury  Fixing  Compensation. — The 
verdict  of  the  jury  that  tries  an  appeal  from  the  award  of  commissioners 
fixes' finally  and  conclusively  the  sum  which,  in  that  particular  case,  must 
be  regarded  as  just  compensation,  so  far  as  may  be  necessary  to  confer 
upon  the  condemning  company  the  right,  on  the  payment  of  the  money,  to 
appropriate  the  property  condemned. 

An  Appeal  by  a  Land.Owner  from  the  Award  of  Commissioners  Operates  as 
a  Supersedeas,  and  deprives  the  condemning  company  of  the  right  to  ap- 
propriate the  land  until  the  appeal  has  been  determined,  and  the  sum 
awarded  by  the  jury  is  either  paid  or  tendered. 

Bill  for  an  injunction  by  the  Jersey  City,  Newark  & 
Western  Railway  Company  against  the  Central  Railroad 
Company  of  New  Jersey.  Refused  on  certain  conditions  to 
be  performed  by  defendfants  within  a  specified  time. 

Robert  H,  McCarter  and  Tfiofnas  N,  McCarter,  for  complain- 
ants. 

Robert  W.  De  Forest  and  Benjamin  Williamson^  for  de- 
fendants. 

Van  Fleet,  V.  C. — This  is  a  contest  between  two  railroad 
corporations.  The  complainants  were  organized  under  the 
general  railroad  law.  They  have  condemned  a 
right  to  cross  the  defendants'  road  generally.  The  ^***  •^•t«*« 
commissioners  appointed  to  appraise  value  and  assess  dam- 
ages awarded  for  such  right,  together  with  two  small  parcels 
01  land,  lying  on  each  side  of  the  defendants'  route,  $12,950. 
Both  parties  appealed  from  the  award  of  the  commissioners, 
and  on  the  trial  of  the  appeals  before  the  Essex  circuit  court, 
by  jury,  the  award  was  increased  to  $35,473.33.  The  ver- 
dict, it  is  admitted,  was  made  up  as  follows  :  For  land,  $250; 
for  putting  in  frogs,  $2,700 ;  for  construction  of  signal  sta- 
tion, $3,000;  for  one-half  of  the  cost  of  maintaining  frogs  in 
perpetuity,  $6,000 ;  for  one-half  of  the  cost  of  maintaining 
and  operating  signal  station  in  perpetuity,  $23,523.33.  The 
verdict,  it  will  be  observed,  embraces  not  only  compensation 
for  the  land  taken,  but  also  for  duties  to  be  performed  per- 

[)etually  by  the  defendants  for  the  complainants.  Withm  a 
ew  days  after  the  rendition  of  the  verdict  the  complainants 
made  a  tender  of  $2,950 — the  amount  awarded  for  the  land 
and  the  insertion  of  the  frogs,  which  the  defendants  refused 
to  accept,  and  the  complainants  then  obtained  an  order  au- 
thorizing them  to  pay  tne  whole  sum  of  $35,473.33  into  this 
court  under  the  statute  of  1877.  The  money  was  paid  into 
court  under  this  order,  and  notice  given  to  the  defendants 

49  A:  &  E.  R.  Gas.— 17 


2S8      JERSEY  C,  N.  &  W.  R.  CO.  V.  CENT.  R.  CO.  OF  N.  J.  [VOL.  49 

that  It  had  been  so  paid.  The  defendants*  railroad,  fran- 
chises and  rolling  stock  were,  when  the  condemnation  pro- 
ceedings were  commenced,  and  also  when  the  money  was 
paid  into  court,  subject  to  a  mortgage  for  $50,000,000.  The 
statute  of  1877  authorizes  the  chancellor,  whenever  it  is  made 
to  appear  that  lands  taken  by  the  exercise  of  the  right  of 
eminent  domain  are  incumbered  by  a  mortgage  or  other  lien 
to  order  the  money  paid  into  the  court  of  chancery,  to  the 
end  that  it  may  be  distributed  according  to  law ;  and  the 
statute  declares  that  such  payment  shall  have  the  same  effect 
as  if  the  money  had  been  actually  tendered  to  the  land-owner. 
Revision,  p.  1278,  §  2.  After  paying  the  money  into  the  court, 
the  complainants  gave  the  defendants  notice  that  their  road 
was  completed  up  to  the  west  line  of  the  defendants*  road, 
and  that  they  could  not  extend  their  road  further  east  until 
the  obstructions  were  removed,  which  the  defendants  had 
placed  at  the  point  of  crossing,  and  frogs  inserted  there  in 
the  defendants*  road.  By  the  same  notice  the  complainants 
also  notified  the  defendants  that,  unless  they  inserted  the 
frogs  on  or  before  a  date  named,  the  complainants  would 
themselves  proceed  to  insert  them.  The  defendants  there- 
upon gave  the  complainants  notice  that  they  would  deem 
any  attempt  by  the  complainants  to  enter  upon,  their  prop- 
erty, or  to  interfere  with  their  railroad,  as  a  trespass,  and  re- 
sist it  accordingly.  On  the  date  designated  by  the  complain- 
ants as  the  time  when  they  would  themselves  proceed  to  put 
in  the  frogs  if  they  had  not  been  put  in  before,  the  defend- 
ants collected  a  large  number  of  men  at  the  crossing  for  the 
purpose  of  resisting  by  force  any  attempt  which  the  com- 
plainants might  make  to  insert  the  frogs.  At  this  point  in 
the  struggle  the  complainants  filed  tne  bill  in  this  case. 
They  ask  that  the  detendants  may  be  restrained  from  pre- 
venting them  from  entering  upon  the  defendants*  roaci  at 
the  point  where  their  route  crosses  that  of  the  defendants, 
and  also  from  molesting  or  interfering  with  them  while  they 
are  engaged  in  inserting  in  the  defendants*  road,  at  that 
point,  suitable  and  proper  crossing  frogs  for  two  tracks. 

The  defendants  oppose  the  granting  of  an  injunction  on 
two  grounds:  First,  they  say  thai:  the  complainants,  by  con- 
demning a  right  to  cross  their  road  generally,  have  not  ac- 
quired a  ri^ht  to  cross  at  grade,  but  that  a  condemnation  in 
this  form  simply  gives  a  right  to  cross,  leaving  undetermined 
the  way  in  which  such  right  shall  be  exercised,  and  that  the 
question  as  to  the  method  of  crossing — whether  it  shall  be 
above,  below,  or  at  grade — is  the  proper  subject  of  equity 
cognizance,  to  be  decided,  to  a  large  extent,  by  public  con- 
siderations, and  in  such   manner  as  shall  best  promote  pub- 
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lie  safety  and  convenience ;  and,  second,  they  say  that,  as  the 
sura  awarded  to  them  by  the  jury  was,  with  the  exception  of 
$250,  intended  as  compensation  for  materials  and  work  to  be 
furnished  and  done  by  them  for  the  complainants,  the  money 
does  not  represent  property  incumbered  by  the  mortgage  for 
$50,000,000,  and  therefore  its  payment  into  court  was  not  a 
payment  or  tender  to  them,  within  either  the  words  or  spirit 
of  the  statute  of  1877,  and  gave  the  complainants  no  right  to^ 
enter  upon  their  route.  They  also  say  that,  inasmuch  as  the' 
money  was  awarded  as  compensation  for  duties  to  be  per- 
formed by  them  in  the  future,  they  cannot,"  in  justice,  be  re- 
quired to  perform  any  of  such  duties  until  they  have  con- 
sented to  receive  the  money,  and  it  has  actually  been  paid  to 
them.  They  insist  that,  while  it  may  be  within  the  power 
of  the  complainants  to  take  their  property  by  the  exercise  of 
the  right  ot  eminent  domain,  still  that  they  cannot,  by  any 
exercise  of  such  right  now  authorized  by  law,  be  compelled 
against  their  will,  to  perform  duties,  for  all  time  to  come,  for 
the  benefit  of  the  complainants. 

Two  propositions  of  law  and  one  of  fact,  bearing  directly 
on  the  main  question  in  dispute,  are,  in  my  judgment,  so 
well  settled  and  obvious  as  to  be  beyond  question.  They 
are  : 

First.  The  complainants,  by  condemning  a  right  to  cross  the 
defendants'  road  generally,  have  acquired  a  right  to  cross  at 
grade.     The  law  on  this  subject  is  settled.     The 
established  doctrine  is  this :  That  where  a  railroad  ««!»*■  o' 
corporation,  formed   under  the  general  railroad  ^^'^ 
law,  locates  its  route  so  that  its  Tine  crosses  the  ^rad*. 
route  of  another  railroad,  the  law  gives  it  the  right 
to  decide  for  itself  whether  it  will  cross  sucn  other  road 
above  or  beneath  its  track  or  at  grade,  and  that  its  right  to 
cross  at  grade  is  subject  to  but  two  limitations,  namely,  (i) 
it  shall  not  cross  at  a  less  angle  than  20  degrees ;  and  (2)  it 
shall  not  cross  in  such  manner  as  will  destroy  the  reasonably 
fair  enjoyment  of  the  franchises  of  the  road  whose  route  is 
crossed.     It  has  a  right  to  cross  in  such  manner  as  will  result 
in  inconvenience  and  damage  to  the  road    whose  route  is 
crossed,  but  not  in  such  manner  as  will  destroy  the  reason- 
ably fair  enjoyment  and  exercise  of  its  franchises.     The  most 
recent  authoritative  statement  of  the  law  on  this  subject  is 
found  in  the  chancellor's  opinion  in  National  Docks  &  N.  J. 
J.  C.  R.  Co.  V.  State,  53  N.  J.  Law,  217,  47  Am.  &  Eng.  R. 
Cas.  87,  where,  in  pronouncing  the  unanimous  judgment  of 
the  court  of  errors  and  appeals  on  this  point,  he  said :  "The 
right  of  one  railroad  to  cross  another,  which  is  intersected 
by  its  route,  is  so  plainly  essential  to  its  construction  for  any 
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considerable  distance  that  it  has  become  indisputably  es- 
tablished, by  implication,  ffom  mere  authority  to  build  a  rail- 
road between  given  points.  *  *  *  It  is  within  the  power 
of  one  railroad  to  determine  by  the  location  of  its  route  where 
it  will  cross  another ;  and  it  is  impossible  to  perceive  a  suffi- 
cient reason  why  it  may  not  also  determine,  within  lawful 
bounds,  how  it  shall  cross  the  other.  *  *  *  In  the  ac- 
quisition of  a  right  to  cross,  the  ability  of  the  existing  com- 
pany to  fully,  fairly,  and  freely  exercise  its  franchises  is  not 
to  be  destroyed.  It  is  not  the  policy  of  the  law  to  cripple  or 
destroy  one  highway  for  the  purpose  of  creating  another. 
The  purpose  is  to  preserve,  multiply,  and  maintain  highways 
for  the  development  of  the  country  and  the  general  public 
benefit ;  and  this  purpose  is  especially  manifested  in  the  gen- 
eral railroad  law,  where  there  exists  a  prohibition  against  the 
condemnation  of  lands  used  for  railroad  purposes,  except  for 
a  mere  crossing.  But  it  does  not  follow  that  the  precise  ex- 
isting use  of  the  land  crossed  may  not  be  interfered  with. 
There  can  be  no  reason  why  such  use  should  not  yield,  if  the 
proposed  interference  with  it  is  necessary,  and  of  a  character 
that  will  not  destroy  the  reasonably  fair  enjoyment  and  ex- 
ercise of  the  franchises  of  the  company  whose  road  is  crossed. 
Ability  to  enjoy  all  its  privileges  and  to  perform  all  its 
duties  in  a  proper  and  reasonable  manner  being  secured  to 
the  latter  company,  it  must,  upon  being  duly  compensated, 
submit  to  the  necessary  inconvenience  and  damage  which 
the  crossing  may  occasion. "  It  is  thus  seen  that  the  law 
respecting  the  right  of  one  railroad  to  cross  the  route  of 
another  at  grade,  in  any  case  where  such  use  of  the  route  of 
the  latter  will  not  result  in  the  destruction  0/  the  reasonably 
fair  enjoyment  of  its  franchises,  is  settled  in  such  manner  as 
to  be  no  longer  open  to  debate  in  this  court. 

Second.  With  a  signal  station,  skillfully  operated,  at  the 
point  of  crossing,  there  can  be  no  doubt,  as  a  matter  of  fact, 
that  the  complainants'  road  may  cross  that  of  the 
DcfeidMt  defendants  at  grade  without  preventing  the  de- 
ArenlljoyiBff  ^^ndants  from  having  the  reasonably  fair  enjoy- 
lu  rnaehiM.  mcnt  of  their  franchises.  The  crossing  is  on  the 
meadows  lying  east  of  Newark.  The  objections  to 
a  crossing  at  such  a  point  are  obviously  much  less  weighty 
and  serious  than  those  which  exist  against  the  crossing  at 
Elizabethport,  which  the  defendants,  have  for  many  years 
used  for  tneir  Newark  branch  over  their  main  line,  or  which 
exist  against  the  crossing  at  Elizabeth,  jointly  used  bv  the 
defendants  and  the  Pennsylvania  Railroad  Company.  If  the 
use  of  the  two  crossings  just  mentioned  does  not  deprive  the 
defendants  of  the  ability  to  enjoy  all  their  privileges  and  to 
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considerable  distance  that  it  has  become  indisputably  es- 
tablished, by  implication,  ff om  mere  authority  to  build  a  rail- 
road between  given  points.  *  *  *  It  is  within  the  power 
of  one  railroad  to  determine  by  the  location  of  its  route  where 
it  will  cross  another  ;  and  it  is  impossible  to  perceive  a  suffi- 
cient reason  why  it  may  not  also  determine,  within  lawful 
bounds,  how  it  shall  cross  the  other.  *  *  *  In  the  ac- 
quisition of  a  right  to  cross,  the  ability  of  the  existing  com- 
pany to  fully,  fairly,  and  freely  exercise  its  franchises  is  not 
to  be  destroyed.  It  is  not  the  policy  of  the  law  to  cripple  or 
destroy  one  highway  for  the  purpose  of  creating  another. 
The  purpose  is  to  preserve,  multiply,  and  maintain  highways 
for  the  development  of  the  country  and  the  general  public 
benefit ;  and  this  purpose  is  especially  manifested  in  the  gen- 
eral railroad  law,  where  there  exists  a  prohibition  against  the 
condemnation  of  lands  used  for  railroad  purposes,  except  for 
a  mere  crossing.  But  it  does  not  follow  that  the  precise  ex- 
isting use  of  the  land  crossed  may  not  be  interfered  with. 
There  can  be  no  reason  why  such  use  should  not  yield,  if  the 
proposed  interference  with  it  is  necessary,  and  of  a  character 
that  will  not  destroj  the  reasonably  fair  enjoyment  and  ex- 
ercise of  the  franchises  of  the  company  whose  road  is  crossed. 
Ability  to  enjoy  all  its  privileges  and  to  perform  all  its 
duties  in  a  proper  and  reasonable  manner  being  secured  to 
the  latter  company,  it  must,  upon  being  duly  compensated, 
submit  to  the  necessary  inconvenience  and' damage  which 
the  crossing  may  occasion."  It  is  thus  seen  that  the  law 
respecting  the  right  of  one  railroad  to  cross  the  route  of 
another  at  grade,  in  any  case  where  such  use  of  the  route  of 
the  latter  will  not  result  in  the  destruction  0/  the  reasonably 
fair  enjoyment  of  its  franchises,  is  settled  in  such  manner  as 
to  be  no  longer  open  to  debate  in  this  court. 

Second,  With  a  signal  station,  skillfully  operated,  at  the 
point  of  crossing,  there  can  be  no  doubt,  as  a  matter  of  fact, 
that  the  complainants*  road  may  cross  that  of  the 
DcfeidABt  defendants  at  grade  without  preventing  the  de- 
flroneljoyiBg  f^ndants  from  having  the  reasonably  fair  enjoy- 
lu  rraaehiM.  ment  of  their  franchises.  The  crossing  is  on  the 
meadows  lying  east  of  Newark.  The  objections  to 
a  crossing  at  such  a  point  are  obviously  much  less  weighty 
and  serious  than  those  which  exist  against  the  crossing  at 
Elizabethport,  which  the  defendants  nave  for  many  years 
used  for  their  Newark  branch  over  their  main  line,  or  which 
exist  against  the  crossing  at  Elizabeth,  jointly  used  bv  the 
defendants  and  the  Pennsylvania  Railroad  Company,  f f  the 
use  of  the  two  crossings  just  mentioned  does  not  deprive  the 
defendants  of  the  ability  to  enjoy  all  their  privileges  and  to 
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perform  all  their  duties  in  a  fair  and  reasonable  manner,  it  is 
perfectly  certain  that  the  use  of  the  crossing  which  the  com- 
plainants have  acquired  cannot  for  many  years  to  come,  pro- 
duce such  a  result. 

Third,  What  is  just  compensation  for  the  property  taken 
and  for  the  damages  sustained  by  such  taking,  has  been  as- 
certained in  this  case  in  such  manner  as  td  give  ^^^^  ^^^ 
the  complainants  the  right  to  appropriate  the  p«]iMtioB> 
property  condemned  to  their  use,  on  making  pay-  K«fect  of  yer- 
ment  of  the  condemnation  money,  either  actually  <**«»•' J^t. 
or  constructively.  As  1  understand  the  general  railroad  law 
and  the  adjudications  respecting  its  construction,  the  verdict 
of  the  jury  that  tries  an  appeal  from  the  award  of  commis- 
sioners fixes  finally  and  conclusively  the  sum  which,  in  that 
particular  case,  must  be  regarded  as  just  compensation,  so 
far  as  may  be  necessary,  to  confer  upon  the  condemning 
company  the  right,  on  the  payment  of  the  money,  to  appro- 
priate the  property  condemned.  The  award  of  the  commis- 
sioners is  the  first  step  in  ascertaining  what  is  just  compen- 
sation to  the  land  owner,  and  the  verdict  of  the  jury  that 
tries  the  appeal  from  such  award  ig  the  last  and  hnal  step. 
"  When,"  in  the  language  of  the  chancellor  in  Wiaite  v.  Port 
Reading  R.  Co.,  (N.  J.  Ch.),  47  Am.  &  Eng.  R.  Cas.  263,  "an 
appeal  shall  have  been  taken,  the  award  of  the  commissioners 
ceases  to  be  the  just  compensation  [guaranteed  by  the  con- 
stitution].  It  is  then  no  longer  the  proper  sum  to  tender, 
and  its  payment  into  court  wMllbe  without  legal  significance. 
The  result  of  the  appeal  determines  how  much  the  just  com- 
pensation is,  and  the  sum  to  be  tendered  and  paid.  For  this 
reason  there  must  be  delay  in  taking  possession  until  the  ap- 
peal shall  be  determined.  Through  the  necessity  for  delay, 
thus  made  apparent,  the  appeal  operates  as  a  supersedeas 
upon  the  previous  proceedings."^  And  the  statute  declares 
that,  when  what  is  just  compensation  has  been  finally  fixed 
by  the  verdict  of  a  jury,  on  the  payment  of  that  sum,  or,  in 
case  the  money  is  tendered  and  payment  refused,  then  on 
paying  the  money  into  court,  the  condemning  company 
"  shall  be  empowered  to  enter  upon  and  take  possession  of 
the  said  land,  and  proceed  with  the  work  of  constructing  its 
road."     Revision,  p.  929,  §  loi. 

The  statement  of  these   three  propositions  leaves  but  a 
single  question  to  be  decided,  and  that  is,  have  the 
complainants   made  a  payment  or  |tender  of  the  Sonieiency  of 
sum  which  has  been  finally  determined  as  just  com-  Jiy,Jint*"w 
pensation,  in  such  manner  as  gives  them  a  right  to  tender, 
take  possession  of  the  property  condemned,  and 
proceed   with    the   work  of    constructing   their   road  ?      I 
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think  they  have,  but  it  is  not  necessary  to  decide  the  case  on 
that  ground.  The  sum  of  money  which  constitutes  what  is 
just  compensation  to  the  defendants  in  the  judgment  of  the 
law  is  in  court  subject  to  its  control.  One  of  the  reasons 
why  it  was  paid  into  court  was  because  the  defendants'  rail- 
road and  franchises  were  incumbered  by  a  large  mortgage. 
Since  the  argument  the  mortgagee  has  filed  a  disclaimer, 
disclaiming  all  right,  title,  and  interest  in  and  to  the  subject- 
matter  of  this  suit,  and  praying  that  the  complainants'  bill, 
as  to  it,  may  be  dismissed.  This  disclaimer  is,  in  its  legal 
effect,  a  release,  so  that  there  is  now  no  reason  why  the 
money  may  not  at  once  be  paid  to  the  defendants.  They  are 
now  entitled  to  it,  and  it  should  be  paid  to  them,  if  they  are 
willing  to  take  it.  They  cannot,  however,  take  it  without 
thereby  becoming  subject  to  all  the  obligations  and  duties 
which  the  jury,  by  their  verdict,  meant  to  impose  upon 
them.  The  defendants  should,  I  think,  be  afforded  an  oppor- 
tunity to  take  the  money  and  to  perform  the  duties  which  its 
reception  will  impose.  An  order  will  be  made  giving  the  de- 
fendants five  days  after  service  of  a  copy  of  it  within  which 
to  decide  whether  or  not  thev  will  accept  the  money.  A 
written  acceptance  must  be  filed  with  the  clerk.  On  an  ac- 
ceptance being  filed,  an  order  will  at  once  be  made  directing 
the  clerk  to  pay  the  money  to  the  defendants.  After  receiv- 
ing the  monev»  the  defendants  will  be  required  to  proceed 
with  reasonable  speed  in  performing  the  duties  which  its  re- 
ception will  impose.  If  they  refuse  to  receive  the  money, 
or  fail  to  file  an  acceptance  within  the  time  limited,  an  in* 
junction  will  be  granted,  authorizing  the  complainants  to 
take  such  possession  of  the  defendants*  road  at  the  point 
where  complainants*  route  crosses  that  of  the  defendants  as 
shall  be  necessary  to  enable  the  complainants  to  construct 
and  insert  in  the  defendants*  road  at  that  point  suitable  and 
proper  crossing  frogs  for  two  tracks,  and  also  restraining 
the  defendants  from  interfering  with  or  obstructing  the  com- 

f)lainants  in  any  way  while  constructing  and  inserting  such 
ro^s.  The  injunction  must,  however,  provide  that  all  work 
which  it  shall  be  necessary  to  do  at  tne  point  in  question, 
whether  it  is  done  in  removing  obstructions  or  in  preparing 
the  defendants*  road  for  the  insertion  of  the  frogs,  or  in  put- 
ting in  the  frogs,  shall  be  done  under  the  direction  and  in 
accordance  with  the  instructions  of  a  mai^ager,  to  be  ap- 
pointed b)^  the  court,  whose  duty  it  shall  be  to  see  that  all 
the  work  is  done  in  such  manner  and  at  such  times  as  will, 
in  his  judgment,  cause  the  least  possible  injury  to  the  defend- 
ants* property  and  business.  The  manager  will,  if  possible, 
so  conduct  the  work  of  inserting  the  frogs  that  no  interrup- 
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tion  in  the  running  of  trains,  over  the  defendants*  road,  ac- 
cording to  existing  arrangements,  shall  occur. 

Condemnation  by  One  Railroad  of  a  Crossing  Over  Another. — See  National 
Doclcs  and  N.  J.  Junction  Connecting  R.  Co.  v.  State  (N.  J.),  47  Am.  & 
Eng.  R.  Cas.  87,  note  97. 

Crossing  of  Two  Railroads— Grant  of  Right  of  Way— Rights  of  Senior  and 
Junior  Companies— Enjoining  Construction  of  Side  Track.- Where  a  rail- 
road company  entered  into  an  agreement  with  another  company  whereby 
the  latter  acquired  the  right,  upon  certain  considerations  named,  to  con- 
struct its  railroad  across  and  over  the  ground  and  across  the  main  and 
side  tracks  of  the  senior  company  ^t  Marion,  Indiana,  and  after  malcing 
such  agreement,  the  senior  company  permitted  the  junior  company  to 
locate  its  right  of  way  and  construct  its  track  over  a  strip  of  ground 
owned  by  the  senior  company,  but  which  had  not  been  acquired  for,  or 
devoted  to,  a  public  use  by  said  company,  the  latter  could  not,  thereafter, 
even  though  the  compensation  for  the  ground  in  dispute  was  not  in- 
cluded in  the  agreement,  enjoin  the  junior  company  from  constructing  a 
a  side  track  on  said  strip  of  ground  within  the  limits  of  its  right  of  way, 
it  not  appearing  that  the  side  track  would  in  any  way,  directly  or  indi- 
rectly, affect  the  operation  of  trains  over  the  senior  company's  road,  or 
that  it  would  necessarily  obstruct  any  approach  to  the  depot  or  other 
grounds  of  the  senior  company  and  used  in  the  transaction  of  its  business. 
Chicago,  St.  Louis  &  Pittsburg  R.  Co.  v»  Cincinnati,  Wabash  &  Michigan 
R.  Co.,  126  Ind.  513. 


Birmingham  Mineral  R.  Co. 

Jacobs. 

(g2  Alabama  iSy,) 

Railroads  Crossing  Each  Other — Application  of  Statute  to  **  Dummy 
Line." — A  railroad  connecting  two  cities  operated  with  dummy  engines, 
is  a  "  railroad  "  within  the  terms  of  a  statute  (Code  Ala.,  §  1145).  which 
requires  train  son  railroads  which  cross  each  other,  to  stop  within  one  hun- 
dred feet  of  such  crossing.     (Stone,  C.  J.,  and  Clopton,  J.,  dissenting). 

Statutory  Provisions  as  to  Railroads  Crossing  Each  Other— Duty  to  Stop 
Trains.— Where  it  is  provided  by  statute  that  when  the  tracks  of  two  rail- 
roads cross  each  other,  engineers  and  conductors  are  required  to  stop 
their  trains  within  one  hundred  feet  of  the  crossing  '*  and  not  proceed 
until  they  know  the  way  to  be  clear,"  the  fact  that  the  stoppage  of  a 
train  within  one  hundrea  feet  will  leave  the  cars  in  the  rear  standing;  on 
the  crossing  of  a  third  railroad,  does  not  excuse  the  failure  to  perform 
this  duty. 

Action  for  Death— Allegation  That  Injuries  Were  "Willfully"  Inflicted— 
Variance.— In  an  action  for  death,  where  it  is  averred  that  the  injuries 
which  resulted  in  death  were  "willfully"  caused,  no  recovery  can  be  had 
on  proof  of  mere  negligence  ;  but  a  count,  which  avers  that  the  defend- 
ant's train  was  willfully  run  at  a  high  rate  of  speed  toward  a  crossing 
on  which  another  engine  was  standing,  is  not  equivalent  to  an  averment 
that  the  collision  resulting  therefrom  was  willfully  caused. 
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Appeal  from  JefiFerson  Circuit  Court. 

This  action  was  brought  by  Hannah  Jacobs,  as  adminis- 
tratrix of  the  estate  of  reter  Jacobs,  against  the  Birming- 
ham Mineral  Railroad  Company,  to  recover  damages  for 
the  alleged  negligent  killing  of  her  intestate.  The  deceased 
was  the  engineer  of  the  Ensley  Dummy  Railway  Corhpany, 
and  the  injury  was  caused  by  the  collision  of  the  defendant's 
train  of  cars  with  the  dummy  engine  at  the  crossing  of  the 
two  roads.  Act  Ala.  Feb.  25,  1887,  §  i,  p.  144,  amending  sec- 
tion 1918  of  the  Code  of  Alabama,  provides  the  manner  in 
which  **any  number  of  natural  persons  associating  to  form 
a  corporation  for  the  purpose  of  constructing  and  using  a 
street  railroad  in,  or  in  and  near,  or  between  any  of  the  cities 
or  towns  of  this  state,'*  may  bfe  incorporated.  From  a  ver- 
dict and  judgment  for  plaintiff  defendant  appeals. 

Heivitt,  Walker  &Porter,  for  appellant. 

Bowman  &  Harsh,  for  appellee. 

Coleman,  J. — The  important  question  involved  in  this 
case  is  whether  the  Ensley  Railway  Company  is  a  railroad 
within  the  meaning  of  section  1 145  of  the  Code  of 
ippiiratioa  1886,  which  reads  as  follows  :  "  When  the  tracks 
toiuminr  ^^  ^^^^  railroads  cross  each  other  engineers  and 
niiroad.  conductors  must  cause  the  trains  of  which  they 
are  in  charge  to  come  to  a  full  stop  within  one 
hundred  feet  of  such  crossing,  and  not  proceed  until  they 
know  the  way  to  be  clear."  It  is  contended  that  this  law 
does  not  apply  to  the  Ensley  Railway  Company.  The  pur- 
pose of  the  statute  was  to  guard  against  collisions  at  these 
crossings.  Prior  to  the  adoption  of  the  Code  of  1886  the 
distance  within  which  trains  were  required  to  stop  was  fifty 
feet,  and  the  distance  was  extended  to  one  hundred  feet  on 
account  of  the  difficulty  of  controlling  the  large  engines  and 
heavily  loaded  trains.  The  purpose  of  the  statute,  as  we 
have  said,  is  to  prevent  collision,  and  the  fact  that  engines 
and  trains,  by  reason  of  their  structure  and  appliances,  are 
more  easily  managed  than  others,  and  maybe  stopped  within 
a  distance  of  twenty,  thirty,  or  fifty  feet,  is  no  reason  why 
the  law  should  not  apply  to  them. 

It  may  be  conceded  in  argument  that  there  are  many  sec- 
tions in  the  Code  applicable  to  railroads  which  do  not  and 
were  not  intended  to  apply  to  street  railways.  We  hold 
that  the  Ensley  Railway  Company  is  not  a  street  railway, 
within  the  meaning  of  the  constitution  and  the  statutes  which 
provide  for  the  incorporation,  organization,  and  government 
of  street  railways,  but  that  it  is  a  '*  railroad  company"  within 
the  meaning  of  section  1173  of  the  Code  of  1886. 
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The  constitutional  provision  is  as  follows :  "  No  street 
passenger  railway  shall  be  constructed  within  the  limits  of 
any  city  or  town  without  the  consent  of  its  civil  authori- 
ties/' Code,  p.  49,  §  24.  The  statute  laws  pertaining  to  street 
railways  are  found  in  chap.  7,  tit.  i,  of  the  Code  of  1886,  be- 
ginning  witft  section  1603  and  ending  with  section  1612,  and, 
so  far  as  respects  the  question  under  consideration,  are  sub- 
stantially the  same  as  section  1917  to  1929,  inclusive,  of  the 
Code  of  1876.  Section  1603  of  the  Code  of  1886  reads  as  fol- 
lows :  "  Corporations  for  constructing,  maintaining,  and  oper- 
ating  street  railways  in  a  town  ox  city  may  be  formed  in  the 
mode  prescribed,  and  have  the  capacity  and  powers  in  this 
chapter  expressed."  It  is  evident  from  the  constitution,  and 
from  this  section  and  those  which  follow,  that  street  rail- 
ways here  intended  are  only  those  to  be  formed,  maintained, 
and  operated  in  a  town  or  city.  The  phraseology  of  the 
law,  the  location,  uses,  and  purposes  contemplated  of  street 
railways,  and  their  subjection  to  municipal  ordinance,  lead 
to  this  conclusion. 

The  Ensley  Railway  Company  is  not  included  within  this 
class  of  corporations,  or  within  the  meaning  of  **  street  rail- 
ways," as  defined  by  Elliott  in  his  excellent  work  on  Roads 
and  Streets.  See  pages  557-560.  Its  lines  extend  beyond 
municipal  corporation  control,  and  its  corporate  existence, 
authority,  and  powers  are  not  derived  from  or  subject  to 
municipal  regulations.  It  was  incorporated  and  organized 
by  virtue  of  an  act  of  the  Legislature  adopted  Feb.  25,  1887, 
p.  144.  Until  the  adoption  of  this  act  there  was  no  law 
which  authorized  the  formation  of  a  corporation  like  that  of 
the  Ensley  Railway  Company.  The  second  section  of  the 
act  reads  as  follows :  **  Section  2.  Be  it  further  enacted  that 
section  1921  of  the  Code  of  Alabama  be  amended  so  as  to 
read  as  follows,  namely  :  '  Section  192 1.  Road  located  by 
authorities  of  cities  or  towns  and  counties  ;  power  to  make 
and  alter  contracts :  Such  corporation  shall  have  power  to 
construct,  maintain,  and  use  a  street  railroad  upon  the 
streets  and  upon  the  lines  and  between  the  termini  named 
in  the  certificate  in  any  city  or  town,  upon  such  terms  and 
in  such  manner  as  may  be  authorized  by  the  ordinance  or 
other  lawful  act  of  the  proper  authorities  of  such  city  or 
town,  and  upon  any  of  the  public  roads  of  any  county,  upon 
such  terms  and  in  such  manner  as  may  be  so  authorized  by 
the  proper  authorities  of  such  county  ;  and  such  railroad 
company  may  contract  with  such  counties,  cities,  or  towns 
therefore,  and  the  contract  may  be  altered  when  both  par- 
ties agree  to  the  change.*  "  Before  the  adoption  of  this  act 
it  must  be  admitted  there  were  no  street  railways  in  the 
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state  outside  of  the  corporate  limits  of  a  city  or  town,  and 
none  were  contemplated  by  the  then  existing  laws. 

A  railroad  organized  under  this  Act  of  the  legislature,  run- 
ning beyond  the  corporate  limits  of  any  city  or  town  and 
through  counties,  is  not,  and  necessarily  cannot  be,  a  street 
railway,  within  the  meaning  of  the  constitution  and  the  provi- 
sions of  the  Code  in  regard  to  street  railways.  Except  as  to  its 
termini,  it  is  entirely  independent  of  municipal  control.     It 
derives  its  corporate  powers  and  existence  under  the  Act  of 
the  legislature,  after  leaving  the  city  boundaries,  by  contract 
with  the  counties  through  which  it  runs.     There  is  no  lim- 
itation to  the  extent  of  such  a  road.     IJnder  its  provisions  a 
road  could  be  constructed  from  Huntsville  to  Mobile,  trav- 
ersing the  entire  length  of  the  state.     There  is  no  limitation 
upon  the  power  and  character  of  the  propelling  force,  or  the 
business  to  be  conducted.     It  is  common  knowledge  that 
railroads  incorporated  under  this  Act,  having  in  use  heavy 
dummy  engines,  run  from  Birmingham   to  Bessemer  City, 
and  to  other  parts  of  the  state,  traversing  wide  scopes  of 
country  with  regular  stations,  soliciting  patronage,  and  com- 
peting with  other  railroads  in  carrying  both  freight  and  pas- 
sengers.    The   very    Act  itself,   in   the   second   section,  no 
longer  designates  railroads  organized  under  its  provisions, 
after  they  leave  the  corporate  limits,  as  street  railways,  but 
as  "railroad  companies."     They  are  engaged  in  the  same 
business  as  other  roads,  and  propelled  by  the  same  danger- 
ous power  of  steam,  and  attended  with  the  dangers  incident 
to  the  operation  of  other  railroads.    Is  there  any  reason  w^hy 
such  roads  should  not  provide  comfortable  depots  for  pas- 
sengers in  the  country,  and  have  their  freight  rates  reg- 
ulated, where  they  carry  freight,  and  be  taxed  as  other  rail- 
roads engaged  in  like  business?     Is  there  any  reason   why 
they   should   not  be   required  to    put  up    signboards,   and 
ring  signal  bells,  and  stop  their  trains  at  public  road  cross- 
ings and  at  railroad  crossings,  and  observe  all  the  safeguards 
required  of  other  railroads  to  prevent  collisions  and  for  the 
protection  of  human  life  ?     Is  it  reasonable  to  hold  that,  be- 
cause of  the  structure  of  dummy  engines,  many  of  these  reg- 
ulations can  be  observed  and  complied  with  by  those  in  con- 
trol  of  them,  more  easily  than  other  engines,  therefore  they 
shall  not  obey  them  at  all?     After  leaving  the  city  limits,  as 
we  have  shown,  they  are  no  longer  street  railways,  subject 
to    municipal  regulations,  and  if  not  railroads,  within  the 
meaning  of  the  general  law,  we  may  well  inquire  what  kind 
of  railroads  are  they  and  by  what  laws  are  they  governed  ? 
Can  it  be  presumed  that  the  legislature  intended  to  provide 
for  the  incorporation  of  a  species  of  railroad  companies  **  sui 
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generis''  not  subject  to  any  law.  except  the  common  law  for 
common  carriers,  while  tlie  duties  and  liabilities  of  all  other 
railroad  companies  are  regulated  and  controlled  by  statutory 
enactments  ? 

We  are  of  the  opinion  that  the  Ensley  Railway  comes  di- 
rectly within  **  railroad  companies"  as  defined  by  section 
1 173  of  the  Code  of  1886,  and  which  is  as  follows:  "Sec.  11 73. 
Meaning  of '  railroad  company  :*  Unless  clearly-  otherwise 
apparent  from  the  context,  the  term  *  railroad  company/  as 
used  in  this  chapter,  includes  anv  person  or  corporation 
owning  or  operating  a  railroad."  1" his  statute  is  broad  and 
comprehensive.  There  is  nothing  in  this  section  to  indicate 
that  the  number  of  incorporators,  or  the  manner  of  the  or- 
ganization, enters  into  the  definition.  The  only  exception 
is,  where  it  is  "  clearly  otherwise  apparent  from  the  context." 
We  should  say  a  horse-car  is  not  expected  to  carrj'  a  steam- 
whistle,  and  for  obvious  reasons  would  be  clearly  excepted. 
Section  1145,  which  requires  engineers  and  conductors  to 
stop  their  trains  where  two  railroads  cross  each  other,  is  in- 
cluded in  the  chapter  referred  to  in  section  11 73. 

The  Act  of  February  28,  1889,  1020,  enlarging  the  charter, 
and  conferring  additional  powers  on  the  Ensley  Railway 
Company,  strengthens  our  position.  That  Act  declares, 
among  other  things:  "  The  Ensley  Railway  Company  shall 
have  and  possess  all  rights,  powers  and  privileges 
and  immunities  of  the  general  laws  of  this  state 
conferred  on  railroad  companies."  It  must  be  ad- 
mitted that  this  Act  in  no  way  changes  the  character  of  the 
engines  used,  the  business  of  the  company,  or  creates  a  neces- 
sity for  having  depots,  or  the  ringing  of  bells,  blowing  of 
whistles,  or  stopping  at  public  road  crossings  or  railroad 
crossings,  which  did  not  exist  before  its  passage.  It  cannot 
be  contended  that  the  effect  of  this  Act  was  to  change  the 
relation  of  the  road  to  the  cities  or  towns  in  which  are  lo- 
cated its  termini,  or  its  relation  to  the  country  through  which 
it  passes,  and  the  contract  with  the  cities  and  county  under 
which  it  was  incorporated  and  organized.  The  number  of 
incorporators  and  the  mode  of  organization  remains'  the 
same. 

The  Act  may  have  been  passed  out  of  abundant  caution, 
or  for  some  purpose  not  developed  on  this  trial,  but  we  can 
see  no  reason  wny  the  Act  of  the  legislature  should  bring  the 
Ensley  Railway  within  the  definitions  of  "  railroad  com- 
panies," as  given  in  section  1173  of  Code  1886,  supra,  which 
did  not  exist  prior  to  its  passage.  There  was  nothing  in  its 
incorporation,  its  motive  power,  its  business  and  location,  to 
exclude  it  from  this  section.     Whether  the  Act  of  February 
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25,  1887,  is  obnoxious  to  the  constitutional  provision  of  arti- 
cle 4,  §  2,  which  declares  that  "  each  law  shall  contain  but  one 
subject,  which  shall  be  clearly  expressed  in  its  title,"  is  not 
determined,  because  it  is  not  deemed  necessary  to  a  deci- 
sion of  the  question  before  us.  See  Ex  parte  Reynolds,  87 
Ala.  138;  Ex  parte  Cowert,  92  Ala.  94. 

After  a  careful  consideration  of  the  question,  the  majority 
of  the  court  is  of  the  opinion  that  the  trial  court  did  not 
err  in  holdings  that  section  1145  of  the  Code  applied  to 
the  Ensley  Railway  Company.  The  court  is  unanimous  in 
all  other  respects. 

Since  writing  the  foregoing  opinion  we  have  been  fur- 
nished with  a  certified  copy  of  an  opinion  recently  delivered 
by  the  supreme  court  of  Tennessee  in  the  case  of  Katzen- 
burger  z/.  Lawo,  Tenn.  16  S.  W.  Rep.  611,  by  LURTON,  J.  In 
that  case  the  court  holds  that  aummy  engines,  whether 
operated  within  or  beyond  the  municipal  limits,  are  subject 
to  the  general  statutes  regulating  and  prescribing  duties  for 
the  government  of  railroads,  to  prevent  accidents  and  in- 
juries. The  court  uses  the  following  language:  "A  train 
pulled  by  a  small  engine  called  a  *  dummy,  although  exclu- 
sively engaged  in  carrying  passengers,  is  a  railroad,  within 
the  meaning  of  the  statute  prescribing  precautions  to  be  ob- 
served by  railroads.  The  evil  intended  to  be  remedied  per- 
tains as  much  to  this  sort  of  railways  as  to  the  ordinary  rail- 
roads of  commerce."  We  cite  the  case  as  an  authority 
fully  in  accord  with  the  conclusion  reached  by  a  majority  of 
this  court. 

It  is  unnecessary  for  us  to  go  further  than  the  principles 
declared  in  our  opinion,  supra ;  and  consequently  we  ex- 
press  no  opinion  as  to  whether,  under  our  statutes,  dummy 
engines  operated  wholly  within  and  under  municipal  control 
are  subject  to  the  general  laws  governing  railroad  com- 
panies as  defined  in  §  1 173,  Code  1886.  Reversed  and  re- 
manded. 

Stone,  C.  J. — The  intestate  of  plaintiff  in  the  court  below, 
Peter  Jacobs,  was  in  charge,  as  engineer,  of  a  dummy  engine 
y  and  train  of  two  cars,  which  was   making  a  trip 

over  the  dummv  line  between  Birmingham 
and  Ensley  City.  The  tract  of  that  line  crosses  the  track  of 
the  appellant  corporation,  and,  at  the  crossing,  intestate, 
while  at  his  post  of  duty,  was  struck  and  killed  by  a  train 
which  was  being  pushed  backward  over  the  track  of  the 
Birmingham  >lineral  Railroad  Company.  The  suit  is 
against  the  railroad  corporation,  and  charges  that  the  colli- 
sion and  injury  resulted  from  the  negligence  of  the  Birming- 
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ham  Mineral  Company.  Possibly  .  the  most  important 
charge  of  neglieence  consists  in  the  alleged  fact  that  the  train 
of  the  Birmingham  Mineral  was  not  brought  to  a  full  stop 
within  100  feet  of  the  crossing  of  the  railroad  and  dummy 
tracks.  Code  1886,  §  1145.  One  defense  to  the  action  is 
contributory  negligence.  The  trial  court,  in  its  rulings, 
treated  the  dummy  line  as  a  railroad,  within  the  meaning 
*•  of  section  1 145  aforesaid.  There  was  a  recovery  in  favor  of 
the  plaintiff. 

It  is  contended  for  the  appellant  corporation  that  a 
dummy  line  is  not  a  railroad,  within  the  meaning  of  the 
statute,  and  that  therefore  it  owed  no  duty  to  bring  its 
train  to  a  full  stop  before  crossing  the  dummy  track.  If 
this  point  be  well  taken,  there  can  be  no  question  that  the 
circuit  court  erred  in  several  of  its  rulings.  But,  as  we  do 
not  intend  to  consider  this  question  until  we  shall  have  dis- 
posed  of  the  other  questions  raised,  we  need  see  no  more  on 
this  point  at  this  place. 

Moving  in  the  direction  the  appellant's  train  was  coming, 
it  would  first  encounter,  and  must  needs  cross,   the   main 
track  of  the  Kansas  City,  Memphis  &  Birmingham 
Railroad  Company.     Between  that  track  and  the  i>"tytortop 
track  of  the  dumm)^  line  is  a  space   of  only   325  *"JJi** 
feet.    The  approaching  train  consisted  of  fourteen 
cars  besides  the  engine  and  tender, — much  longer  than  the 
space  between  the  two  tracks.     The  uncontroverted  testi- 
mony is  that,  if  the  train  had  stopped  at  any  point  within  100 
feet  of  the  dummy  track,  its  rear  section  would  have  over- 
lapped the  track  of  the  Kansas  City,  Memphis  &   Birming- 
ham track  by  four  or  five  car-lengths, — more  than  100  feet. 
This,   it  is  contended,  must  operate   an  exception  to  the 
statutory   requirement,  and   relieve  the   railroad   company 
from  the  duty  of  stopping  before  crossing  the  second  track. 

The  statute  in  question  is  a  very  wise  and  humane  exer- 
cise of  the  state's  police  power.  It  is  of  very  easy  observ- 
ance; and,  if  faithfully  and  thoughtfully  conformed  to,  no 
such  thin|^  as  a  collision  of  trains  at  a  railroad  crossing  could 
occur,  mch  train  must  come  to  a  full  stop  within  100  feet 
of  the  crossing  before  attempting  to  cross.  It  must  not  only 
be  brought  to  a  full  stop,  but  it  must  **not  proceed  until 
thejr  know  the  way  to  be  clear."  The  statute  then  declares 
which  road  shall  have  the  preference  in  crossing, — the  one 
having  "  the  older  right  of  way."  So  the  duty  of  learning 
that  the  way  is  clear  before  proceeding,  is  equally  as  bind- 
ing as  is  the  command  to  come  to  a  full  stop.  The  purpose  of 
the  required  stop  is  that  the  situation  may  be  taken  in ;  and  if 
the  ofncer  or  agent  having  control  of  a  train  were  merely  to 
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go  through  the  perfunctory  ceremony  of  coming  to  a  stop, 
and  were  then  to  proceedf  without  informing  nimself  that 
the  way  is  clear,  he  would  be  as  derelict  in  duty  as  if  he  had 
not  brought  his  train  to  a  stop. 

We  cannot  adopt  the'interpretation  contended  for.  It  is 
not  within  our  province  to  disregard  so  positive  language 
of  the  legislature,  nor  do  we  think  policy  points  in  that 
direction.  To  disregard  the  statute  is  to  make  collisions 
possible,  if  .not  probable.  To  obey  it  is  to  render  them  im- 
possible. If  it  were  made  a  highly  penal  offense  in  all  per- 
sons controlling  trains  who  fail  to  observe  this  statutory  enact- 
ment, such  collisions  would  probably  be  much  less  frequent. 

The  first  count  of  the  complaint  charges  that  the  defend- 
ant, *•  by  and  through  its  conductor,  engineer,  servants,  and 
agents,  negligently,  wantonly,  recklessly,  and  wilU 
*^'^*iiiff  p'  fully  caused,  permitted,  and" suffered  its  said  train 
negligence.  ^^  ^^^  ^"^^  ^"^  against  the  said  engine  upon  which 
plaintiff's  intestate  was  as  aforesaid,  knocking  it 
off  the  track,  and  so  scalding,  bruising,  and  wounding  plaint- 
iff's interstate  that  he  died  in  consequence  thereof."  This 
count  in  terms  charges  that  the  defendant's  train  w-as  will- 
fully caused  to  be  "  run  into  and  against  the  said  engine  " 
of  tjie  dummy  line.  There  is  no  testimony  tending  to  show 
that  the  collision  was  **  willfully  caused"  b}^  defendant's  ser- 
vants, but  the  trend  of  the  whole  testimony  repels  such  in- 
ference. The  defendant's  sixth  charge,  which  was  refused, 
was  confined  to  the  first  count  of  the  complaint,  and  in  eflect 
asserts  that  the  plaintiff  failed  to  establish  the  truth  of  that 
count.  This  is  the  identical  question  which  was  raised  and 
ruled  on  in  Johnston's  Case,  79  Ala.  436.  While  the  point 
may  be  somewhat  technical  we  do  not  feel  at  liberty  to  depart 
from  the  ruling  then  made.  The  sixth  charge  asked  ought  to 
have  been  given.  Dickson's  Case,  88  111.  431,  i  Greenl.  Ev. 
§§  5i»  63  ;  Coulton's  Case,  86  Ala.  129,458 ;  Guinan's  Case,  11 
Lea  (Tenn.)  98. 

The  second  count  does  not  charge  that  the  defendant  will- 
fullv  caused  the  collision.  The  charge  is  that  the  train  was 
willfully  run  at  a  high  rate  of  speed  "towards  and  to  said 
crossing.  This  is  an  entirely  different  question,  which  does 
not  fall  within  the  rule  declared  in  Johnston's  Case,  supra. 

We  recur  to  the  question  first  raised :  Was  the  Ensley 
Railway  a  railroad,  within  the  meaning  of  section  1145  of  the 
Code  of  1886?  Was  its  track  such  a  one  as  that, 
Jumm'' une «  bcforc  crossing  it,  the  train  of  the  defendant  rail- 
'miiroad."  road  must  be  brought  to  a  **full  stop,"  with  no  au- 
thority to  proceed  until  those  having  it  in  charge 
knew  the  way  to  be  clear.     This  question,  it  would  seem, 
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does  not  necessarily  depend  on  a  partial  resemblance  of  the 
Ensley  Railway  to  railroads  proper.  It  depends  on  the  will 
and  intention  of  the  legislature,  to.  be  gathered  from  its  lan- 
guage. Much  light  will  be  shed  on  this  subject  by  tracing 
our  legislative  history  which  bears  upon  it. 

The  clause  which  now  constitutes  section  1145  of  the  Code 
of  1886  was  enacted  December  10,  1864.  Sess.  Acts  1865-66, 
p.  Tj.  That  clause  has  undergone  no  change  since  its  enact- 
ment, with  this  exception.  When  first  enacted,  the  train  was 
rec}uired  to  be  brought  to  a  full  stop  within  50  feet  of  every 
railroad  crossing.  The  Code  of  1886,  §  1145,  fixes  the  maxi- 
mum of  the  distance  at  100  feet.  There  is  much  testimony 
tending  to  show  that  the  train  of  the  Birmingham  Mineral 
Railroad  Company  which  collided  with  the  dummy  engine,  of 
which  deceased  was  the  engineer,  was  not  brought  to  a  full 
stop  within  100  feet  of  the  track  of  the  Ensley  Railway.  So, 
if  the  Ensley  Railway  was  at  the  time  of  the  collision  (Feb- 
ruarv  22,  1889)  a  railroad,  within  the  meaning  of  the  statute, 
the  jury  were  not  without  testimony  on  which  to  find  that 
that  feature  of  plaintiff's  case  was  made  good. 

Our  statutory  provisions  in  reference  to  the  government, 
regulation,  and  supervision  of  railroads  have  been  of  steady 
growth,  dating  far  beyond  the  introduction  of  dummy  en- 
gines as  tractors  of  streets  cars.  They  are  embodied  in  the 
Code  of  1886,  commencing  with  section  1120  and  ending  with 
section  1173.  The  whole  of  chapter  2,  tit.  12,  pt.  i,  of  the 
Code,  is  devoted  to  this  subject.  What  is  now  section  1144 
of  the  Code  1886  was  enacted  February  6,  1858.  Sess.  Acts 
15.  It  constitutes  section  1399  ^^  ^^^  Code  of  1867,  and  sec- 
tion 1699  of  the  Code  of  1876.  Section  1 145,  as  we  have  seen, 
was  approved  December  10,  1864.  In  the  Code  of  1867  it  is 
section  1403,  and  in  the  Code  of  1876,  §  1702.  On  December 
29,  1868,  (Sess.  Acts  462,)  the  law  was  approved  requiring 
railroad  companies  to  erect  at  each  crossing  of  a  public  road 
a  sign,  "  with  large  and  distinct  letters,"  giving  notice  of  the 
proximity  of  the  railroad,  etc.  This  statute  is  embodied  in 
section  1722  of  the  Code  of  1876,  and  is  section  1146  of  the 
Code  of  1886.  One  provision  of  the  act  approved  December 
10,  1864,  requires  that  "the  chief  superintendent  of  every 
railroad  shall  instruct  the  engineers  and  conductors  thereof 
as  to  the  provisions  of*'  what  now  are  §§  1144,  1145,  of  the 
Code  of  1886.  Code  1867,  §  1405  ;  Code  1876,  §  1703.  So,  in 
the  act  approved  December  29,  1868,  it  was  provided  "that 
every  railroad  company  in  this  state  shall  cause  all  its  trains 
of  cars  for  passengers  to  stop  upon  each  arrival  at  a  station 
advertised  by  such  company  as  a  station  for  receiving  pas- 
sengers upon  such  trains  at  least  one-half  of  one  minute.'' 
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This  is  section  1721  of  the  Code  of  1876;  section  1157  of  the 
Code  of  1886.  Railroads  must  have  proper  depot  accommo- 
dations "  at  each  of  the  passenger  stations  along  the  line  of 
the  railroad."  Sess.  Acts  1882-83,  p.  154,  1886-87,  p.  74;  Code 
1886,  §  1 154. 

The  act  creating  a  railroad  commission  for  the  state  of  Al- 
abama was  approved  February  26,  1881.  Sess.  Acts  84.  Its 
title  is,  **  to  provide  for  the  regulation  of  all  railroad  com- 
panies and  persons  operating  railroads  in  this  state."  It  was 
certainly  intended  to  apply,  and  does  apply,  to  all  railroads 
in  the  state,  as  the  legislature  understood  that  phrase.  The 
powers  it  confers  on  the  commissioners  are  comprehensive. 
Thejr  are  embodied  in  the  Code  of  1886,  §§  1120  to  1143,  in- 
clusive. 

To  comment  on  all  the  statutory  provisions  relating  to  the 
railroad  commissioners  and  their  powers  which  apparently 
shed  light  on  the  question  we  are  now  considering,  would 
swell  this  opinion  unduly.  To  be  fully  comprehended  the 
entire  statute  must  be  read.  Certain  provisions  of  that  stat- 
ute, as  well  as  many  statutory  provisions  noted  above,  seem 
not  to  be  properly  adapted  to  street  railroads  or  dummy 
lines,  which,  as  a  rule,  are  constructed  for  the  transportation 
of  passengers  for  short  and  irregular  distances.  We  will 
mention  only  some  of  the  most  striking  provisions,  in  the 
enactment  01  which  the  legislature,  it  would  seem,  could  not 
have  intended  their  application  to  street  railways,  \yhether 
drawn  by  a  dummy  engme  or  otherwise. 

Section  1145  of  the  Code  requires  trains  to  be  brought  to  a 
full  stop  before  crossing  another  track.  There  could  be  no 
question  that  the  difficulty  if  not  the  impossibility  of  stop- 
ping an  ordinary  train  ot  cars  on  an  ordinary  railroad  within 
any  short  distance,  and  the  consequent  danger  of  a  collision, 
supplied  the  motive  of  this  enactment.  That  reason  cannot 
apply  to  a  dummy  engine  and  its  train,  which,  under  all  the 
testimony,  can  be  stopped  in  from  10  to  30  feet.  Any  one 
reading  sections  1144,  1146,  11 54,  1161,  1164,  will  readily  per- 
ceive their  inapplicability  to  street  railways,  even  though 
drawn  by  a  dummy  engine ;  and  it  is  not  perceived  how  sec- 
tion 1148  can  be  made  to  apply  to  street  railways. 

If  street  railways  whose  cars  are  drawn  by  dummy  engines 
are  thereby  constituted  railroads  under  our  eeneral  statutory 
system,  then  they  must  be  brought  under  aill  the  legislative 
enactments  lor  the  government  of  railroads.  This  will  sub- 
ject them  not  alone  to  the  legislative  provisions  noted  above. 
Its  influence  has  a  much  wider  sweep.  They  would  cease  to 
be  taxable  as  the  great  bulk  of  property  is  taxed,  but  must  be 
assessed  under  section  494  of  tne  Code  by  the  state  board  of 
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assessment,  with  all  the  formality  required  in  that  ^section. 
Does  the  reason  which  caused  that  enactment  apply  to  street 
railways  and  dummy  lines? 

Again ;  if  they  are  railroads  under  our  statutes,  they  are 
under  the  power  and  jurisdiction  of  the  railroad  commission. 
Code,  §  1 1 29.  They  would  be  required  to  pay  a  license  tax. 
and  their  share  of  the  expenses  of  the  railroad  commission, 
to  be  ascertained  by  the  auditor.  Code,  §  1128.  It  would 
subject  their  tracks  to  supervision  by  the  railroad  commis- 
sioners, and  require  them  to  transport  the  commissioners  free 
of  charge.  Section  1129.  Their  tariff  would  be  subject  to 
revision  by  the  commissioners.  Section  1130.  Can  it  be 
possible  that  dummy  lines  are  subject  to  the  provisions  re- 
quiring railroads  to  have  "  at  each  of  the  passenger  stations 
along  the  line  of  its  railroad  *  *  *  sufficient  sitting  or 
waiting  rooms  *  *  *  for  passengers  waiting  for  trains, 
having  regard  to  sex  and  race,  which  shall  be  suitably  heated 
in  cold  weather,  and  supplied  with  sufficient  fresh  drinking 
water,  when  passengers  waiting  for  trains  are  present,  and 
with  sufficient  and  comfortable  seats  ?  "  Section  1 1 54.  Con- 
fining  the  legislation  we  are  discussing  to  railroads  proper, 
every  clause  in  the  54  sections  (i  120  to  1173,  inclusive)  is 
germane  and  proper.  Extending  it  so  as  to  take  in  street 
railway  service,  no  matter  how  propelled,  we  are  forced  to 
declare  that  many  of  the  more  important  provisions  of  the 
statute  are  wholly  unsuited  to  tne  new  service  assigned 
them.  We  are  on  safe  ground  when  we  give  to  the  statutes 
such  operation  as  the  legislature  had,  and  could  only  have 
had,  in  contemplation  when  the  statutes  were  enacted.  We 
should  hesitate  before  extending  them  to  conditions  essen- 
tially dissimilar. 

The  difficulties  of  interpretation  extend  farther  than  is 
suggested  above.  If  street  railways  which  employ  dummy 
engmes  as  motors  are  railroads,  what  are  similar  roads  whose 
coaches  are  propelled  by  electricity  or  by  animal  power? 
The  tracks  are  alike,  and  the  coaches,  supported  on  flanged 
wheels,  run  only  on  the  rails,  as  do  the  coaches  of  railroads 
proper.  Are  some  street  railways  "railroads,"  under  our 
statutory  system,  and  others  not?  And,  if  so,  what  class  or 
classes  are  included,  and  what  excluded? 

But  we  are  not  left  in  doubt  as  to  what  the  legislature  in- 
tended. The  statutory  provisions  in  reference  to  the  incor- 
poration of  railroads  commence  with  section  1573  of  the  Code 
of  1886.  There  must  be  at  least  seven  corporators,  and  the 
declaration  must  be  filed  with  the  secretary  of  state.  Sec- 
tion 1574.  The  secretary  of  state  issues  the  commission  to 
open  books  of  subscription,  (section  1578,)  and  keeps  a  record 

49  A.  &  E.  R.  Gas.— 18 
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of  it.  (section  1579.")  Such  corporations  have  very  many  and 
large  powers  peculiar  to  railroads  proper,  which  are  wholly 
inadapted  to  dummy  lines.  To  state  them  in  detail  would 
swell  this  opinion  to  unreasonable  dimensions.  We  invite 
attention  to  the  following  sections  of  the  Code:  1580-1583, 
1586,  1588,  and  1594.  And  we  also  invite  attention  to  con- 
stitutional provisions. 

Street  railway  companies  are  treated  as  a  separate  subject, 
and  a  chapter  of  the  Code  is  devoted  to  it,  commencing  with 
section  1603.  Five  or  more  persons  constitute  the  requisite 
number  of  subscribers  to  obtain  such  incorporation.  Sec- 
tion 1604.  The  judge  of  probate  issues  the  commission  for 
opening  books  of  subscription,  (section  1605,)  ^nd  the  record 
of  the  proceedings  is  made  and  kept  in  his  office,  (section 
1607.)  1  he  powers  ot  the  corporation  are  set  forth  in  sec- 
tion 1608,  and  are  essentially  unlike  those  conferred  on  rail- 
road  corporations  proper.  These  statutory  provisions  are  in 
several  respects  unlike  those  theretofore  in  force.  Code 
1876,  §  1917  €t  seq. 

At  the  session  of  the  legislature  of  1886-87  before  the  pub- 
lication of  the  Code  of  1886,  several  of  the  statutory  pro- 
visions found  in  the  Code  of  1876  were  changed.  By  act  ap- 
proved December  10,  1886,  p.  122,  street  railways  were  given 
the  right  to  condemn  private  property  to  corporate  pur- 
poses. By  act  approved  February  25,  1887,  p.  144,  sections 
IQ18  and  1921  of  the  Code  ot  1876  were  very  materially 
changed.  The  language  of  these  sections  before  the  amend- 
ment authorized  such  incorporations  only  **  in  any  of  the 
cities  or  towns  of  this  state."  The  amendment  enlarged  the 
privilege,  and  authorized  the  formation  of  such  corporations 
"  for  the  purpose  of  constructing  and  using  a  street  railroad 
in,  or  in  and  near,  or  between  any  of  the  cities  or  towns  of 
this  state."  This  is,  in  point  of  time,  the  first  legislative  au- 
thority for  constructing  a  street  railroad  outside  of  a  city  or 
town.  It  cannot  operate  on  any  railroads  except  street  rail- 
roads, for  its  caption  is,  "To  amend  sections  1918  and  1921 
of  the  Code,"  and  those  sections  are  in  the  article  of  the  Code 
devoted  exclusively  to  **  street  railroad -companies."  Any 
attempt,  under  that  caption,  to  legislate  on  any  subject  other 
than  tnat  of  the  sections  amended, — street  railroads, — would 
render  the  enactment  unconstitutional  and  inoperative.  Ex 
parte  Reynolds,  87  Ala.  138.     Ex  parte  Cowart,  92  Ala.  94. 

There  was  a  further  amendment  of  sections  1917  and  1923 

of  the  Code  of   1876  by  act  approved  February  28,  1887. 

Sess.  Acts  149.     The  effect  of  this  amendment  was  to  reduce 

^  the  requisite  number  of  subscribers  or  promoters  of  a  street 

railroad  corporation  from  five  to  three.     All  of  these  enact- 
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merits  have  special  reference  to  street  railroads,  and  cannot, 
by  the  most  latitudinous  construction,  be  made  applicable  to 
railroads  in  the  larger  sense.  It  will  be  remembered  that 
the  collision  which  caused  the  death  of  plaintiff's  intestate 
occurred  February  22,  1889.  Six  days  afterwards  (February 
28,  1889)  the  act  was  approved.  "  To  amend  and  enlarge  the 
charter  of  the  Ensley  Railway,  and  to  confer  additional 
powers  on  said  corporation."  Sess.  Acts  1020.  That  act, 
among  other  things,  declares  that  "  the  Ensley  Railway  shall 
have  and  possess  all  the  rights,  powers,  privileges,  and  im- 
munities by  the  general  laws  of  this  state  conferred  on  rail- 
road companies.*'  Why  was  that  act  necessary,  or  con- 
sidered necessary,  if  the  Ensley  Railway  was  already  a  '•  rail- 
road "  under  the  general  laws  of  the  state  regulating  railroads 
proper  ? 

In  the  recent  excellent  work  on  Roads  and  Streets  by 
Elliott,  (pages  530  and  557  et  seq.,)  there  will  be  found  a  very 
full,  and  in  many  respects  an  able,  discussion  of  the  proper 
classification  of  street  railways  which  extend  beyond  city 
limits,  and  in  some  cases  connect  one  city  with  another. 
That  work,  however,  had  mainly  two  aims  in  handling  the 
question  :  First,  to  ascertain  whether  the  construction  of  a 
street  railway  along  a  public  street  is  the  imposition  of  a  new 
servitude,  for  which  the  owner  of  the  ultimate  fee  is  entitled 
to  additional  compensation  ;  and,  second,  to  what  extent  the 
use  of  steam  as  a  tractor  enters  into  the  inquiry.  The  con- 
clusion is  reached  that  the  street  railways  which  employ 
only  animal  power  impose  no  additional  servitude  wnich 
justifies  the  demand  of  additional  compensation,  but,  if  steam 
be  used,  then  the  increase  of  annoyance  and  danger  conse- 
quent upon  it  calls  for  further  damages.  It  is  further  stated 
as  a  reason  for  a  distinction  that  street  railways  whose  cars 
are  moved  only  by  animals  are  not  clothed  with  any  powers 
of  eminent  domain,  whereas  those  which  employ  steam  may 
condemn  private  property  for  their  use. 

Eminent  domain  is  purely  an  attribute  of  the  sovereignty, 
and  can  be  exercised  alone  by  it,  or  by  some  person,  natural 
or  artificial,  under  legislative  grant  of  the  power.  With  the 
exception  of  a  single  provision  for  private  roads  in  the  con- 
stitution of  Alabama,  art.  i,  §  24,)  it  is  only  in  promotion  of 
enterprises  of  a  public  nature  that  the  sovereignty  can  exer- 
cise, or  grant  the  power  to  another  to  exercise,  the  right  of 
eminent  domain.  Sadler  v.  Langham,  34  Ala.  311.  Can  it 
be  maintained  that  street  railways,  even  those  extending 
from  city  to  city,  if  their  cars  be  moved  by  steam-power, 
possess  this  element  of  public  benefit  which  authorizes  them 
to    invoke    and  employ   the  sovereign  power  of  eminent 
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domain,  while  the  less  pretentious  horse  or  mule  car  can 
aspire  to  no  such  eminence  ?  No  person,  natural  or  artificial, 
can  assert  the  power  of  eminent  domain,  unless  that  power 
is  conferred  by  legislative  grant,  and  in  some  matter  which 
has  in  itself  an  element  of  acknowledged  public  benefit. 
Can  it  be  affirmed  that  street  railways  which  employ  steam 
as  a  motor  possess  that  element,  and  that  those  which  employ 
horses  or  mules  do  not?  Is  not  the  true  inquiry^  at  last, 
whether  the  service  accommodates  the  public  with  a  ready 
and  inexpensive  means  of  transportation,  within  the  area  of 
customary  business  calls,  and  whether  the  legislature  has 
conferred  upon  it  the  power  of  eminent  domain? 

We  have  traced  this  legislative  history  for  the  purpose  of 
showing  that  from  the  inception  two  systems  have  been  de- 
clared,— one  for  the  regulation  of  railroads  proper,  and  the 
other  for  the  regulation  of  street  railways.  That  there  is  a  nat- 
ural, inherent,  organic  difference  in  the  two  systems,  and 
their  wants,  we  need  scarcely  assert.  Is  it  not  necessarily 
true  that,  if  some  of  the  provisions  in  reference  to  railroads 
apply  to  dummy  lines,  all  must  apply  to  them  ?  By  what 
statutory  authority  can  we  apply  regulations  to  one  which 
are  designed  for  the  other?  And,  if  we  do  so  apply  them, 
to  what  extent  shall  the  application  be  made?  Who  shall 
determine  this  question,  and  by  what  criterion  shall  it  be 
determined  ?  Is  it  not  safer  to  leave  this  delicate  duty  to 
the  law-making  power?  It  may  be  that  it  would  be  wiser 
and  safer  to  require  railroad  trains  to  be  brought  to  a  full 
stop  before  crossing  a  dummy  track.  Let  the  legislature 
determine  that  grave  question. 

Whether,  at  the  time  of  the  injury  complained  of  in  this 
suit,  the  track  of  the  Ensley  Railway  Company  was  a  "rail- 
road," within  the  meaning  of  section  1145  of  the  Code,  is  a 
question  on  which  the  members  of  this  court  are  not  agreed. 

It  is  contended  b}'^  the  majority  of  the  court,  as  shown  in 
Judge  Coleman's  opinion,  that  section  1173  of  the  Code, 
tends  to  support  their  view.  That  section  declares  that, 
"unless  clearly  otherwise  apparent  from  the  context,  the 
term  '  railroad  company,*  as  used  in  this  chapter,  includes 
any  person  or  corporation  owning  or  operating  a  railroad." 
I  think  that  section  has  nothing  to  do  with  the  question. 
My  own  opinion  is  that  the  only  object  of  that  section  was 
to  fasten  responsibility  on  any  person  or  corporation  oper- 
ating a  railroad,  whetfier  such  person  or  corporation  owned 
the  road  or  not.  Under  its  provisions,  any  person  having  a 
cause  of  action  traceable  to  the  running  of  the  road,  or  hand- 
ling of  its  rolling  stock,  is  not  necessarily  confined  to  the 
corporation  as  chartered  or  to  the  owner  of  the  road  for 
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redress.  He  may  proceed  against  any  person  or  corporation 
operating  the  road,  if  the  grievance  complained  of  was  suf- 
fered at  the  hands  of  such  person  or  corporation,  although 
not  the  owner  of  the  track.  It  is  common  knowledge  that 
railroads  artf  sometimes  operated  under  lease,  and  that  two 
or  more  railroad  companies  sometimes,  under  an  arrange- 
ment  between  theniselves,  use  the  same  track  for  a  part  of 
their  respective  lines.  Under  this  Section  of  the  statute, 
liability  attach.es  to  the  particular  person  or  corporation 
whose  breach  of  contract  or  tort  is  complained  of. 

My  own  opinion  is  that  section  1 145  of^  the  Code  is  a  strong 
argument  in  favor  of  my  position.  Under  its  terms,  it  is 
shown  that  it  was  not  intended  to  apply  to  the  Ensley  Rail- 
way Company.  This  is  "  clearly  apparent  from  the  con- 
text." That  section  is  part  and  parcel  of  the  system  estab- 
lished for  the  government  of  railroads  proper,  as  we  have 
heretofore  shown.  It  is  both  preceded  and  followed  by 
statutory  provisions  which  are  palpably  inapplicable  to  the 
Ensley  Railway  or  any  other  dummy  line.  This  is  the  con- 
text which  makes  it  clearly  apparent  that  the  provisions  of 
the  chapter  in  which  section  1145  is  found  do  not  and  cannot 
apply  to  the  Ensley  Railway. 

On  the  other  hand,  the  Ensley  Railway  was  incorporated, 
not  under  the  statutes  devoted  to  railroads  and  their  regula- 
tion, but  under  an  amendment  of  the  statutes  devoted  spec- 
ially and  separately  to  street  railways  and  their  regulation. 
How  can  the  conclusion  be  resisted  that  the  context  clearly 
shows  that  none  of  the  provisions  found  in  the  system 
devoted  to  railroads  proper  are  applicable  to  street  railways 
or  dummy  lines  whicn  are  chartered  under  and  governed  by 
an  entirely  different  statutory  system,  with  entirely  different 
objects,  powers,  regulations,  and  methods  of  service?  If  reg- 
ulations enacted  for  railroads  are  applicable  to  street  rail- 
ways and  dummy  lines,  why  are  not  the  regulations  of  street 
railways  and  dummy  lines  equally  applicable  to  railroads 
proper?  Should  not  the  rule  work  both  ways,  to  be  con- 
sistent ? 

My  own  opinions  are  expressed  above,  and  Judge  Clop- 
ton  concurs  with  me.  The  opinion  of  the  majority  of  the 
court  is  expressed  by  Judge  Coleman.  According  to  that 
opinion,  there  is  ho  error  in  the  rulings  of  the  circuit  court, 
save  the  single  one  pointed  out  above. 

Application  to  Street  Railways  and  Dummy  Lines  of  Statutes  Referring  to 
''Railroads''  Generally. — In  a  technical  sense  a  street  railway  is  not  a 
"  railroad."  Louisville  &  P.  R.  Co.  v,  Louisville  City  R.  Co.,  2  Duv.  (Ky.) 
178.  BuX  the  safe  way  to  determine  whether  the  words  "railway"  or 
•*  railroad  "  or  "  common  carrier,"  as  used  in  legislative  acts,  are  to  be  con- 


278  BIRMINGHAM    MINERAL  R.   CO.   V.  JACOBS.       [VOL.  49 

fined  to  railroads  operated  by  steam,  or  railroads  operated  by  other  power, 
such  as  street  railways,  is  to  look  at  the  context  and  intention  of  the 
legislature.  Thomas  &  Houston  Electric  Co.z/.  Simon,  (Ore.)  47  Am.  & 
Eng.  R.  Cas.  51.  Very  little  aid  in  the  determining  of  this  question  can 
be  derived  from  the  use  of  the  two  words  '*  railroad  "  and  "  railway  "  ;  but 
if  there  is  any  distinction  to  be  made  in  the  use  of  these  words,  it  is  per-^ 
haps  this ;  that  the  word  **  railway  "  is  more  usually  applied  to  local  roads 
operated  by  electricity  or  horse  power  or  by  dummy  engines,  while  the 
word  *'  railroad  "  is  more  frequently  applied  to  the  ordinary  steam  railroad. 
But  in  a  legal  sense  the  terms  railway  and  railroad  have  no  diiTerent 
signification.  They  are  defined  synonymously  in  the  dictionaries  and  are 
used  in  the  same  sense  in  the  common  language  of  men.  In  a  single 
statute  the  terms  are  frequently  used  indiscriminately  as  indicating  the 
same  thing.  Thus,  in  Pennsylvania  it  has  been  held  that  street  passenger 
railways  are  included  within  the  terms  *'  railroads  "  employed  in  the  act 
of  May  16,  1 861,  and  that  the  provisions  of  that  act  relating  to  merger 
apply  to  such  railways.  Hestonville  M.  &  F.  Passenger  R.  Co.  v.  Phila- 
delphia, 89  Pa.  St.  210.  And  in  the  same  state  it  is  held  that  the  use  of 
the  term  "  passenger  railway  "  in  the  title  of  an  act  incorporating  a  rail- 
way company  does  not  restrict  the  franchise  conferred  to  the  operation  of 
a  railroad  on  the  streets  of  a  municipality,  without  authority  to  carry  any- 
thing but  passengers,  or  to  use  steam  cars  or  the  kind  of  rails  appropriate 
therefor.  Borough  of  Millville  t/.  Evergreen  R.  Co.,  131  Pa.  St.  1,46 
Am.  &  Eng.  R.  Cas.  219.  Although,  in  an  earlier  Pennsylvania  case,  a 
distinction  between  passenger  railway  companies  and  railroads  generally 
was  apparently  asserted  of  such  a  character  as  that  legislation  intended 
for  one  class  could  not  embrace  the  other.  Commonwealth  v.  Central  R. 
Co.,  52  Pa.  St.  506.  And  the  same  court  has  held  that  a  constitutional  pro- 
vision forbidding  the  consolidation  of  "  railroads,"  was  not  applicable  to 
street  railways  ;  that  this  distinction  was  a  necessary  sequence  from  the 
context  of  the  article  of  the  constitution  in  which  the  terms  were  used. 
Gyger  v.  Philadelphia  City  Passenger  R.  Co.,  136  Pa.  St.  96,  (fully  ab- 
stracted 46  Am.  &  Eng.  R.  Cas.  229).  It  was  said  in  this  case  that  the  con- 
stitutional convention  did  not  regard  the  word  "  railroad  "  as  synonymous 
with  "  railway  "  or  "  street  passenger  railway  "  when  the  constitution  was 
framed. 

In  Oregon  it  is  ruled  that  the  provisions  of  the  statute  for  the  condemna- 
tion of  a  railroad  right  of  way  have  little  or  no  reference  to  a  corporation 
organized  for  street  railways  propelled  by  electricity  or  horse-power  for 
local  convenience,  or  the  transportation  of  passengers,  and  do  not  authorize 
such  to  condemn  property  for  a  right  of  way.  Thomas  &  Houston 
Electric  Co.  v.  Simon  (Ore.)  47  Am.  &  Eng.  R.  Cas.  51.  And  in  Washing- 
ton it  is  said  that  a  lien  for  labor  performed  cannot  be  maintained  upon  a 
street  railway  under  a  statute  giving  a  laborer's  lien  on  a  "  railroad  "  or 
any  other  structure  and  the  land  upon  which  it  is  erected.  Front  Street 
Cable  R.  Co.  v.  Johnson,  (Wash.)  47  Am.  &  Eng.  R.  Cas.  287.  But  in 
Missouri  it  seems  that  a  contrary  ruling  has  been  made,  and  the  statute 
giving  a  lien  upon  railroads  has  been  made  to  apply  to  horse  railways  laid 
in  the  streets  of  cities.  St.  Louis  Bolt  &  Iron  Co.  v.  Donohoe,  3  Mo. 
App.  559.  And  in  Georgia  it  is, held  that  the  term  "railroads"  in  a 
statute  prohibiting  the  obstruction  of  railroad  tracks,  includes  street  rail- 
ways. Price  V.  State,  94  Ga.  378.  And  in  Illinois  a  statute  giving  certain 
powers  to  railroads  has  been  held  to  embrace  horse  railways.  Chicago  v, 
Evans,  24  III.  52. 

A  statute  making  the  "  proprietors  of  any  railroad  liable  for  any  in- 
juries caused  by  the  negligence  of  its  servants,"  etc.,  was  held  to  include 
horse  railroad  companies.    Johnson  v.  Louisville  City  R.  Co.,  10  Bush. 
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(Ky.)  231.  But  where  the  legislature  enacted  that  no  other  railroad  than 
that  of  a  certain  corporation  should  be  constructed  within  certain  pre- 
scribed limits,  and  that  any  railroad,  which  might  be  constructed  in  any 
direction,  should  connect  with  the  road  of  such  corporation  on  reasonable 
terms,  it  was  held  that  the  term  '*  railroad  "  did  not  comprise  street  rail- 
ways, and  that  an  injunction  could  not  be  granted  restraining  the  construe- 
tion  of  a  city  railway,  or  requiring  the  connection  of  such  railway  with  the 
road  in  question.  Louisville  &  P.  R.  Co.  v,  Louisville  City  R.  Co.,  2  Duv. 
(Ky.)  175.  And  in  New  York  it  is  held  that  the  penal  action  given  by  the 
laws  of  N.  Y.,  1857,  against  railroad  companies  demanding  fares  in  excess 
of  the  rate  allowed  by  law,  does  not  apply  to  street  railroads.  Moneypennv 
V.  Sixth  Avenue  R.  Co.,  4  Abb.  Pr.  N.  S.  (N.  Y.),  357. 

A  "  dummy  "  railway  laid  in  the  streets  of  a  city  and  engaged  exclusively 
in  carrying  passengers,  has  been  held  to  be  a  "  railroad  "  within  the  Tenn. 
Code,  S  1298,  requiring  every  railroad  to  keep  some  person  upon  the  loco- 
motive always  upon  the  lookout  ahead,  and  when  any  obstruction  appears 
upon  the  road  requiring  the  alarm  whistle  to  be  sounded,  and  every  pos- 
sible means  to  be  employed  to  prevent  an  accident.  Katzenberger  v.  Lawo. 
(Tenn.,  May  7,  1891)  16  S.  W.  Rep.  61 1. 
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Selectmen  of  Town  of  Bradford. 

(jp  Connecticut  402.) 

Removal  of  Crade  Crossing— Apportionment  of  Expenses  Between  Rail* 
road  and  Town— Order  of  Commissioners. — Under  a  statute  relating  to  the 
removal  of  grade  crossings  and  providing  that  the  railroad  commissioners, 
on  the  removal  of  a  crossing,  shall  determine  at  whose  exf)ense  the  re- 
moval shall  be  made,  except  that  in  no  case  shall  more  than  one-half  the 
expense  be  paid  by  the  town,  city,  or  borough,  in  which  the  highway  is 
situated,  with  the  right  to  apportion  it  between  the  railroad  company  and 
the  town,  an  order  of  the  railroad  commissioners,  made  before  the  work  of 
removal  was  done,  that  the  town  should,  on  its  completion,  pay  a  gross 
sum  towards  the  cost  of  a  bridge  over  a  railroad  track  to  be  constructed 
by  the  company,  is  valid. 

Same — Power  of  Commissioners  to  Change  Location  of  Highway. — The 
railroad  commissioners,when  they  find  it  necessary  to  the  I'emoval  of  a  grade 
crossing,  may  order  a  change  of  the  location  of  any  existing  highw^ay,  al- 
though such  change  involves  the  construction  of  short  portions  of  high- 
way, and  such  action  is  not  an  interference  of  the  general  power  of  towns 
as  to  laying  out  new  highways. 

Mandamus  to  Enforce  Order  of  Commissioners— Application  in  Name  of 
State's  Attorney. — Where  the  removal  of  a  grade  crossing  of  a  railroad  in- 
volves the  construction  of  a  short  portion  of  a  new  highway  by  way  of 
alteration  of  an  existing  highway,  a  question  of  public  concern  is  involved, 
and  the  state's  attorney  is  the  proper  party  to  apply  for  mandamus  to  com- 
pel the  town  selectmen  to  act. 

Review  of  Commissioners'  Decision  on  Application  for  Mandamus.— The 
question  as  to  whether  public  safety  requires  the  removal  of  a  railroad 
crossing  over  a  highway  at  a  grade,  being  for  the  decision  of  the  railroad 
commissioners,  their  decision  upon  such  point  can  only  be  reviewed  on 
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appeal  therefrom,  and  cannot  be  questioned  on  mandamus  to  the  selectmen 
of  the  town  to  carry  out  the  order  of  the  commissioners. 

Notice  of  Commissioners'  Decision  to  Town«Authorities. — The  authorities 
of  a  town,  who  are  parties  to  proceedings  before  the  railroad  commissioners 
to  remove  a  grade  crossing,  and  who  have  been  notified  of  the  decision  of 
the  commissioners,  are  b^und  to  talce  notice  of  the  contents  of  that 
decision  as  filed  in  the  office  of  the  commissioners,  which  is  a  public  office* 
and  cannot  be  heard  to  allege  their  ignorance,  on  proceedings  .by 
mandamus  to  enforce  such  order. 

Parties  to  Proceedings  by  Mandamus — Selectmen  of  Town^ — The  select- 
men of  a  town  are  proper  parties  defendant  to  proceedings  by  mandamus 
to  enforce  an  order  of  the  railroad  commissioners  requiring  towns  to  re- 
pair approaches  to  a  bridge  necessitated  by  the  removal  of  a  grade  cross- 
ing. 

Application  for  Mandamus— Necessity  for  Verification. — In  applications 
for  mandamus,  brought  by  a  public  officer  for  the  enforcement  of  public 
rights,  no  affidavit  of  verification  is  required. 

Pleading — Admission  of  Facts  by  Demurrer. — A  demurrer  admits  only 
such  facts  as  are  well  pleaded  for  the  purpose  of  the  demurrer,  and  where 
the  demurrer  is  sustained  the  facts  in  the  pleading  demurred  to  are  not  in 
the  case. 

Appeal  from  New  Haven  Superior  Court. 

Application  for  mandamus  to  compel  the  selectmen  of  the 
town  of  Branford  to  perform  the  order  of  the  railroad  com- 
missioners concerning  the  removal  of  certain  grade  cross- 
ings of  certain  highways.  The  writ  was  granted,  and  the 
selectmen  appeal. 

H,  Stoddard  and  J.  W,  Bristol^  for  appellants. 

Z.  Harrison,  for  appellee. 

Andrews,  C.  J. — For  fully  twenty  years  the  legislature  of 
this  state  has  been  devising  laws  to  prevent  the  destruction 

of  human  life  at  railroad  crossings  of  highways, 
stautory        Disasters,  frequent  and  sometimes  appallin&f,  have 

been  happenmg  at  such  crossmgs  ever  smce  rail- 
roads have  been  built,  and  the  legislature  has  been  seeking 
from  time  to  time  to  frame  enactments  by  which  they  should 
be  avoided.  These  acts  appear  in  the  public  acts  of  1870, 
chap.  125;  Acts  1873,  chap.  67;  Acts  1876,  chap.  36;  Acts 
1877,  chap.  8;  Acts  1883,  chap.  107,  and  Acts  1884,  chap.  100. 
The  Act  of  1884  intended  to  make  provision  for  the  entire 
removal  of  all  the  grade  crossings  in  the  state  with  all  con- 
venient rapidity.  It  gave  full  power  to  the  railroad  commis- 
sioners, and  virtually  said  to  them  :  •*  Make  such  alterations 
of  highways  at  their  crossings  of  railroads  at  grade  as  you 
shall  deem  best,  but  have  the  grade  crossings  removed." 
In  1888  the  provisions  of  all  the  then  existing  acts  were 
brought  together  into  one  section,  which  is  section  3489  of 
the  General  Statutes;  and  this  has  been  further  reinforced 
and  made  emphatic  by  the  Act  of  1889,  chap.  220. 

In  the  light  of  these  reiterated  expressions  of  the  legisla. 
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tive  will  it  is  undeniable  that  it  has  become  the  settled 
policy  of  the  legislature  to  abolish  grade  crossings.  i^mmiTt 
This  policy  has  been  recognized  and  seconded  by  poiiey-  ^* 
the  courts  in  numerous  cases.  Town  of  Sutfield  v.  Purpowof 
Northampton  Co.  53  Conn.  367;  Woodruff  f.  Cat-  »*•*»**■• 
lin,  54  Conn.  277-,  New  York  &  N.  E.  R.  Co.  v.  City  of 
VVaterbury,  55  Conn.  19;  Town  of  Westbrook's  Appeal,  57 
Conn.  95,  37  Am.  &  Eng.  R.  Cas.  446;  Town  of  r airfield's 
Appeal,  57  Conn.  167,  39  Am.  &  Eng.  R.  Cas.  689.  Of  the 
Act  of  1884  this  court,  in  Town  of  Westbrook's  Appeal,  at 
pa^e  104,  57  Conn.,  37  Am.  &  Eng.  R.  Cas.  453,  said:  "  Its 
object  is  to  change  or  remove  certain  conditions,  lawful  in 
themselves,  but  which  have  become  a  source  of  danger  to 
life  and  property.  The  remedy  consists  in  requiring  those 
charged  with  the  duty  of  maintaining  highways  to  change 
the  conditions,  and  hereafter  discharge  their  duties  in  sgch 
a  manner  as  to  avoid  the  danger."  And  of  the  purpose  of 
the  acts  this  court,  in  New  York  &  N.  E.  R.  Co.  if.  City  of 
Waterbury,  supray  at  page  24,  55  Conn.,  said  :  "  In  fact,  such 
crossings  are  public  nuisances,  dangerous  to  human  life , 
and  no  man  has  a  vested  interest  in  the  creation  or  continu- 
ance of  such  a  nuisance.  In  the  exercise  of  the  power  of 
protecting  human  life  the  legislature  may  at  any  time  and 
without  notice,  abate  it  or  prevent  its  existence." 

The  Act  of  1884  is  as  follows:  "  The  railroad  commission- 
ers may,  when  in  their  opinion  public  safety  requires  an 
alteration  of  any  highway  crossed  at  grade  by  a 
railroad,  after  a  hearing  had  upon  such  notice  as  J^wf***^' 
they  shall  deem  reasonable  to  the  railroad  com- 
pany owning  or  operating  said  railroad,  and  to  the  select- 
men of  the  town,  mayor  of  the  city,  or  warden  of  the  bor- 
ough within  which  said  highway  is  situated,  and  to  the  own- 
ers of  the  land  adjoining  said  crossing,  order  such  alterations 
in  such  highway  as  they  shall  deem  best,  and  shall  determine 
and  direct  by  whom  such  alteration  shall  be  made,  at  whose 
expense,  and  within  what  time  :  provided,  that  in  no  case 
shall  more  than  one-half  of  the  expense  be  paid  by  the 
town,  city,  or  borough  aforesaid ;  and  provided,  further,  that 
such  alterations  as  are  made  at  the  primary  instance  of  the 
railroad  commissioners  shall  not  be  ordered  at  the  rate  of 
more  than  one  a  year  on  any  one  railroad,  except  in  the  case 
of  railroads  now  having  a  double  track  throughout  their  en- 
tire length." 

Pursuant  to  this  statute  the  directors  of  the  New  York, 
New  Haven  &  Hartford  Railroad  Company,  on  the 
5th  day  of   August,  1887,  made    their  petition   in  '^"^•' 
writing  to  the   railroad  commissioners,    alleging    that    the 
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Shore  Line  Division  of  their  railroad  was,  in  the  town  of 
Branford,  crossed  at  grade  by  three  highways;  and  that 
public  safety  required  certain  changes  in  such  highways,  to 
the  end  that  the  grade  crossings  might  be  removed.  The; 
railroad  cohimissioners,  after  due  notice  and  hearing,  or- 
dered certain  changes  in  the  highways,  and  that  they  should 
be  carried  over  the  track  of  the  railroad  by  a  bridge ;  and 
further  ordered  **  that  said  town  shall  procure  the  right  of 
way  for,  lay  out,  and  construct  the  proposed  highways  on 
the  south  of  said  railroad,  and  pay  all  the  expenses  thereof, 
including  all  land  damages;  and  that  said  company  shall 
build  said  bridge,  with  the  approaches  hereto  and  abutments 
of  the  same ;  and  that  on  the  completion  thereof  said  town 
shall  pay  said  company  the  sum  of  fifteen  hundred  dollars 
towards  the  cost  of  constructing  said  abutments,  bridge  and 
approaches.'*  This  order  was  duly  made  known  to  the  rail- 
road company  and  to  the  town  and  the  selectmen.  No  ap- 
peal was  taken  therefrom  to  the  superior  Qourt  by  any  of  the 
persons  entitled  to  take  such  an  appeal.  It  was,  at  any  rate, 
acquiesced  in  by  the  town  ;  and  ii  we  may  believe  the  find- 
ing of  the  commissioners,  it  was  agreed  to  by  the  selectmen. 
Afterwards,  the  town  and  its  selectmen  having  refused  and 
neglected  to  do  any  of  the  things  so  required'  by  the  order 
to  be  by  them  done,  the  state's  attorney  for  New  Haven 
county  made  application  to  the  superior  court  in  that  county 
for  a  writ  of  peremptory  mandamus,  as  set  forth  in  the  rec- 
ord. An  alternative  writ  was  granted,  and  was  duly  served 
and  returned.  The  parties  appeared,  and  various  proceed- 
ings were  had  thereon  in  court,  such  that  on  the  13th  day  of 
May,  1890,  the  court  ordered  that  a  peremptory  writ  of  man* 
damns  do  forthwith  issue,  directed  to  the  defendants,  com- 
manding them  to  procure  the  right  of  way  for,  lay  out,  and 
construct  the  highways  on  the  south  side  of  the  railroad,  in 
a  manner  directed  in  the  order  of  the  railroad  commission- 
ers. From  this  order  of  the  superior  court  this  appeal  was 
taken  by  the  defendants.  The  appellants  in  their  brief  have 
grouped  all  their  grounds  of  error  under  five  heads.  It  \\\\\ 
be  convenient  to  consider  these  several  heads  in  a  different 
order  from  that  in  which  the  appellants  have  arranged 
them. 

I.  The   appellants*  second   ground  of  error  is  "that  the 

railroad  commissioners  had  no  power  to  pass  the 

Power  of  com-  specific  Order  in   question.'*     It  is  objected  that 

TrHrl^^*^!!  the  order  was  void,  for  the  reason  that  the  com- 

order  town  to         .      .  i  1     1  1 

paygroMinm.  missioncrs  Ordered  the  town  to  pay  the  gross  sum 
of  $1,500  "  towards  the  cost  of  the  bridge,  abut- 
ments, and  approaches."     The   statute  authorizes   the  com- 
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missioners  to  determine  "  at  whose  expense  "  the  alteration 
shall  be  made,  and  this  court  has  twice  decided  that  there 
might  be  an  apportionment  of  the  expense  between  the  rail- 
road company  and  the  town,  or  that  the  whole  might  be  as- 
sessed on  either.  It  would  seem  that  the  order  to  pay  a 
gross  sum  is  not  invalid.  It  is  true  that  the  expenses  to  be 
determined  by  the  commissioners  must  be  the  ** actual"  ex- 
penses, and  not  conjectural  expenses.  But  if  the  expense  is 
actual,  the  determination  by  whom  it  shall  be  paid  may  as 
well  be  made  before  as  after  the  payment.  It  is  true,  also, 
that  il  would  not  be  within  their  power  to  direct  the  town  to 
pay  a  sum  greater  than  one-half  the  whole  cost  of  the  bridge, 
etc.  The  items  that  would  enter  into  the  cost  of  the  bridge, 
its  abutments  and  approaches,  would  be  known  before  any 
of  the  work  was  done  with  almost  the  same  certainty  as  after 
it  was  finished.  The  number  of  j'ards  of  earth  filling  or  ex- 
cavation, the  amount  of  masonry,  and  the  quantity  of  iron, 
and  the  price  of  each,  are  all  within  the  knowledge  of  the 
commissioners.  Having  full  means  of  ascertaining  the  entire 
actual  cost,  it  is  not  to  be  presumed  that  they  ordered  the 
town  to  pay  a  greater  sum  than  the  one-half  of  such  entire 
cost. 

It  is  further  objected  that  "  the  order  relative  to  the  loca- 
tion, building,  laying  out  and  obtaining  the  right  of  way  for 
the  highways  in  question,  was  jpeyond  the  power 
of  the  railroad  commissioners."  It  cannot  be  ©«>•«•  laying 
claimed  that  the  commissioners  have  authority  h^hway. 
under  the  statute  above  recited,  or  by  any  other 
statute,  to  lay  out  any  new  highwav  as  an  independent  mat- 
ter. They  have  no  such  power.  They  cannot  interfere  with 
the  general  power  of  towns  and  selectmen  to  lay  out  all  the 
neecled  new  highways  within  their  own  limits;  but  they  do 
have  power  to  deal  with  existing  highways.  They  may  or- 
der a  change  in  the  location  of  any  existing  highway  when 
such  change  becomes  necessary  to  the  removal  of  a  grade 
crossing,  although  the  change  so  ordered  of  necessity  in- 
volves the  construction  of  short  portions  of  new  highway — 
such  being  regarded  as  alterations  of  the  old,  and  not  as  the 
establishment  of  new  ways.  Town  of  Suffield  v,  North- 
ampton Co.,  53  Conn.  367 ;  Town  of  Fairfield's  Ap- 
peal, 57  Conn.  167  ;  39  Am.  &  Eng.  R.  Cas.  689. 
We  think  the  order  of  the  railroad  commissioners  was 
valid,  and  that  there  is  a  clear  right  in  the  public  to  have  it 
enforced. 

2.  The  defendants'   fourth   ground  of  error  is  that  *'the 
proper  and  necessary  parties  are  not  before  the  court  (i),  be- 
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cause  this  proceeding  is  prosecuted  in  the  name  of  the  state's 
attorney  alone,  and  the  railroad  company  is  not 
Proper  ud  t^g  party  plaintiff,  although  the  only  party  in  in- 
ptrtieT'  terest ;  (2)  because  the  town  of  Branford  is 
not  the  party  defendant,  although  the  order  is 
directed  to  the  town,  and  not  to  the  selectmen ;  and  (3)  be- 
cause, since  the  institution  ofthis  action*,  one  of  the  original 
defendants  has  ceased  to  be  a  selectman,  and  another  has 
been  elected  in  his  place." 

The  argument  here  is  that  the  mandamus  commands  noth- 
ing but  the  laying  out  of  a  new  highway,  and  that  the  lay- 
ing out  of  a  highway  is  not  of  public  concern,  but  is  a  matter 
of  private  and  adversary  nature.  Without  intending  to  ad- 
mit the  correctness  of  this  argument,  we  do  not  care  to  dis- 
cuss it.  It  departs  from  the  real  question  in  the  case.  That 
question  is  not  the  laying  out  of  a  highway,  but  the  removal 
of  a  ^rade  crossing.  If  it  be  granted  that  the  laying  out  of 
a  highway  as  a  separate  affair,  disconnected  from  anything 
else,  is  of  an  adversary  or  private  nature,  yet,  where  the  con- 
struction of  a  short  portion  of  new  highway,  by  way  of  alter- 
ation of  an  existing  one,  is  the  necessary  incident  to  the  re- 
moval of  a  grade  crossing,  then  it  becomes  a  public  matter. 
It  ceases  then  to  be  of  a  private  and  advisor}'  nature,  and 
rises  to  a  question  of  public  concern,  in  respect  to  which  the 
state's  attorney  should  properly  act. 

The  protection  of  human  life  is  of  the  highest  public  con- 
cern, and  the  removal  of  grade  crossings  tends  directly  to 
the  protection  of  life.  The  acts  of  the  legislature  are  the 
exercise  of  the  governmental  power  and  duty  to  secure  safe 
highways.  It  is  stated  in  Hi^h  on  Extraordinary  Remedies, 
§  431,  that  "w'hen  the  question  is  one  of  public  right,  and 
the  object  of  the  mandamus  is  to  procure  the  enforcement  of 
a  public  duty,  the  people  are  regarded  as  the  real  party,  and 
the  relator  at  whose  instigation  the  proceedings  are  insti- 
tuted need  not  show  that  he  has  any  special  interest  in  the 
result,  it  being  sufficient  that  he  is  a  citizen,  and,  as  such, 
interested  in  the  execution  of  the  laws."  The  cases  cited 
show  that  this  is  the  rule  when  a  private  citizen  on  his  own 
account,  and  without  the  intervention  of  any  public  officer, 
moves  for  a  writ  of  mandamus.  On  the  other  hand,  some 
cases  hold  that  in  matters  of  public  concern  it  is  for  the  pub- 
lic officer  exclusively  to  apply  for  the  writ.  Mos.  Mand. 
195;  Rex.  V,  Merchant  Tailors'  Co.,  2  Barn.  &  Adol.  115; 
Sanger  v.  Com.  of  Kennebec,  25  Me.  291 ;  People  v.  Tracy, 
I  Den.  (N.  Y.)  617;  Wellington  v.  Petitioners,  16  Pick. 
(Mass.)io5  ;    People  v.  Regents  of  University,  4  Mich.  98; 
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People  V,  Tnspectors  of  State  Prison,  Id,  187  :  Linden  v.  Board 
of  Supervisors,  45  Cal.  *6 ;  Heffner  v.  Com.,  28  Pa.  St.  108. 
While  the  practice  in  this  state  has  not  been  uniform,  it  cer- 
tainly permits  the  state's  attorney  to  prosecute  in  his  own 
name  alone,  i  Swift,  Dig.  578;  State  v,  Hartford  &  N.  H. 
R.  Co.,  29  Conn.  539;  State  v.  Fyler,  48  Conn.  145. 

The  writ  must  be  directed  to  those,  and  those  only,  who 
are  to  obe^  it.     This  is  necessary,  so  that,  in  case  the  com- 
mand is  disobeyed,  it  may  be  certain  who  is  to  be 
proceeded  against  for  the  contempt ;  and  a  disre-  J^rjt'lhonid 
gard  of  this  rule  is  a  sufficient  ground  for  sustain-  be  directed, 
ing  a  motion  to  quash.     High,  Extr.  Rem.  §  542. 
If  the  act  commanded  is  to  be  done  by  a  select  body,  then 
the  writ  should  be  directed  to  the  select  body.     Ang.  &  A. 
Corp.  §  718.     And  where  proceedings  by  mandamus  against 
municipal  officers  to  compel  the  {5erTormance  of  their  official 
duties  nave  been  begun,  a  change  in  the  mepbership  of  the 
office  does  not  so  change  the  parties  as  to  abate  the  proceed- 
ings.    Dill.   Mun.  Corp.  (4th  Ed.)  §  874,  note  3.     So,  too, 
where  a   mandamus  has  been  brought  against  a  municipal 
officer  in  his  official  capacity,  upon  whom  service  of  process 
has  been  made,  it  may  be  continued  against  his  successor 
without  compelling  the  party  aggrieved  to  begin  denovo.  Id. 
(4th  Ed.)  §   184;  High,  Extr.  Rem.  443;  Mos.  Mand.  200; 
Maddox  v,  Graham,  2  Mete.  (Ky.)  56;  Lindsey  v.  Auditor,  3 
Bush,  (Ky.)  231 ;  City  of  Louisville  z/.  Kean,  18  B.  Mon.  (Ky.) 

?,  13;  State  V.  Common  Council  of  Madison,  15  Wis.  33; 
^eople  V,  Supervisors  of  Barnett  Township,  100  111.  332 ; 
Pegram  v.  CommVs.  of  Cleveland  Co.,  65  N.  Car.  115.  There 
is  no  defect  in  respect  to  the  parties. 

3.  The  first  ground  of  error  set  forth  in  the  appellant's 
brief  is  that  **  the  change  of  grade  made  by  the  railroad  com- 
pany after  the  order  will  render  its  enforcement 
useless  and  ineffectual  to  accomplish  the  end  de-  i>«j*"*«««' 
signed."     This  ground  of  error  assumes  certain  ^"mUob 
facts  to  be  in  the  case  which  as  facts  are  not  in  it.  of'pnbiie 
In  their  return  to  the  alternative  writ,  the  defend-  »ftty-"    Br- 
ants, among  other  things,  averred  that  after  the  ^•J   ®'  *'*' 
order  of  the  railroad  commissioners  was  made  the 
railroad  company  had  raised  the  grade  of  its  track  three 
feet  higher  than  it  was  at  the  time  of  the  passing  of  the 
order,  and  "  that  public  convenience  and  necessity  do  not 
require  the  construction  of  the  highways  in  question  so  as  to 
pass  over  the  bridge  as  now  constructed  by  the  railroad 
company,  and  public  convenience  and  necessity  do  require 
that  the  highways  in  question  be  carried  under  the  railroad 
tracks  constructed  at  the  grade  that  it  now  is."    The  state's 
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attorney  demurred  to  this  part  of  the  return,  and'  the  super- 
ior court  sustained  the  demurrer.  Counsel  for  the  appel- 
lants, many  times  in  their  brief  and  in  their  oral  argument, 
speak  of  the  facts  averred  in  this  part  of  their  return,  as 
though  they  were  facts  in  the  case  for  all  purposes,  in  the 
same  way  that  they  would  be  if  they  had  been  established 
bv  evidence  and  found  by  the  court.  They  say  it  is  "ad- 
mitted by  the  demurrer,'*  "  conclusively  admitted,**  etc.,  with 
various  repetitions,  that  public  convenience  and  necessity  do 
not  require  the  lay-out  01  the  pieces  of  new  highway  ordered 
by  the -commissioners.  This  is  a  use  of  the  lacts  alleged  in 
a  pleading  to  which  a  demurrer  has  been  interposed,  en- 
tirely unwarranted  by  law.  "A  demurrer  neither  asserts 
nor  denies  any  matter  of  fact,  but  merely  advances  a  legal 
proposition,  namely,  that  the  pleading  demurred  to  i§  insuf- 
ficient in  the  law. '  Gould,  PI.  chap.  9,  §  2.  A  demurrer 
admits  facts  that  are  well  pleaded,  in  that  it  does  not  deny 
them;  yet  the  admissions -can  be  used  only  for  the  purposes 
of  the  argument  on  the  demurrer.  It  is  not  evidence  for 
the  party  alleging  the  facts  demurred  to.  i  Chit.  PI.  662  ; 
Pease  v.  Phelps,  lo  Conn.  62;  Crogan  v.  Schiele,  53  Conn. 
208,  673.  Ana  when  a  demurrer  is  sustained,  the  facts  al- 
leged in  the  pleading  demurred  to  are  not  in  the  case.  The 
statute  says  that  the  railroad  commissioners,  when  in  their 
opinion  public  safety  requires  an  alteration  in  a  highway, 
mav  order  it,  etc.  The  return  speaks  of  "  public  convenience 
and  necessity.'*  If  this  expression,  "public  convenience  and 
necessity,**  means  something  different  from  "public  safety,*' 
then  the  demurrer  was  properly  sustained,  because  the  re- 
turn was  not  responsive  to  the  writ,  and  did  not  show  any 
excuse  for  disobeying  it.  If,  on  the  other  hand,  the  words 
"  public  convenience  and  necessity  "  in  the  return  mean  the 
same  thing  as  the  words  "public  safety"  in  the  statute,  we 
think  the  demurrer  was  correctly  sustained  for  another 
reason.  Whether  or  not  public  safety  requires  any  change 
of  a  highway  at  a  grade  crossing,  to  the  end  that  such  cross- 
ing may  be  removed,  is  a  question  that  the  legislature  has 
intrusted  solely  to  the  railroad  commissioners  as  an  original 
one,  and  to  the  superior  court  only  by  an  appeal  from  their 
doings.  The  superior  court,  on  the  hearing  of  the  manda- 
^;///j,Tiad  no  authority  to  pass  upon  that  question.  No  appeal 
having  been  taken  from  the  decision  of  the  commissioners, 
that  question  was  res  adjudicata.  The  effort  to  retry  it  by 
the  return  was  clearly  irregular.  But,  if  everything  be 
granted  that  the  appellants  urge,  their  conclusion  would  not 
follow.  The  mandamus  would  not  become  fruitless.  The 
grade  crossing  would  still  be  removed,  only  in  a  little  less 
convenient  manner. 
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4.  The  third  ground  of  error  is  that  "  the  order  and  the 
alternative  and  peremptory  writ  are  each  indefinite  and  un- 
certain," without  the  map  referred  to  therein.  We  assent 
to  everything  said  in  the  argument  to  the  effect 
that  any  order  which  is  to  be  enforced  by  ^  manda-  suffldenfy  of 
mus  should  be  clear  and  certain,  so  that  the  ^^^h*^"* 
respondent  may  know  the  precise  thing  he  is  to 
do.  Obviously  no  greater  certainty  can  be  required  in  the 
alternative  or  peremptory  writ  than  in  the  order  itself.  The 
order  of  the  railroad  commissioners  was  in  the  nature  of  a 
judgment,  in  respect  to  which  the  mandamus  is  an  execution. 
Mandamus  is  final  process.  If  it  was  not  the  duty  of  the 
defendants  to  lay  out  the  designated  portions  of  highway  by 
reason  of  that  order,  it  was  not  made  such  by  reason 
of  anything  contained  in  the  alternative  writ.  Here 
again  the  objection  stated  is  not  the  one  argued.  The  real 
objection  under  this  head  is,  not  that  the  order  is  uncertain, 
but  that  it  was  not  sufficiently  published  to  the  defendants. 
It  is  not  claimed  that  the  order  as  it  exists  in  the  office  of 
the  railroad  commissioners  is  indefinite  or  uncertain.  But 
the  defendants  insist  that  they  are  under  no  duty  to  obey 
that  order  until  a  copy  of  it  with  the  map  was  served  upon 
or  left  with  them ;  that  they  were  under  no  obligation  to 
take  notice  of  anything  on  hie  or  recorded  in  the  office  of 
the  railroad  commissioners.  The  fallacy  of  this  claim  can 
best  be  illustrated  by  an  example.  Take  the  common  case 
of  a  highway  laid  out  by  a  committee  of  the  superior  court. 
A  report  laying  out  the  highway,  containing  a  survey,  and 
often  accompanied  by  a  map,  is  made  to  the  court,  and  is 
incorporated  into  a  decree,  and  recorded,  and  left  on  file  in 
the  office  of  the  clerk  of  the  court.  No  copy  is  required  to 
be  furnished*  to  the  town  or  the  selectmen.  They  would  be 
bound  to  take  notice  of  the  contents  of  such  report,  of  the 
survey  therein,  and  any  map  that  might  be  attached  thereto. 
Putting  the  report  on  file  is,  in  the  eye  of  the  law,  a  per- 
sonal communication  of  its  contents  to  the  town  and  its  select- 
men. If  they  neglected  to  build  the  hig^hway  so  laid  out,  or 
to  open  it  for  public  travel  within  the  time  fixed  in  such  de- 
cree, there  can  be  no  doubt  but  what  it  could  be  enforced  by 
mandamus.  And  it  is  certain  that  the  writ  would  be  di- 
rected to  the  selectmen;  and  it  is  equally  certain  that  the 
selectmen  would  not  be  heard  to  say  that  they  did  not  know 
the  thing  ordered  in  the  committee's  report.  Having  been 
parties  to  the  proceedings,  they  would  be  presumed  to  know 
what  the  report  contained.  If  they  were  ignorant,  it  would 
be  from  their  own  neglect.  Now,  the  actual  case  in  hand  is 
almost  exactly  like  the  one  supposed.     The  town  of  Bran- 
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ford  and  its  selectmen  were  notified  of  the  time  and  place  of 
the  hearing  before  the  railroad  commissioners.  They  were 
parties  to  the  proceedings.  They  were  present,  and  were 
heard.  They  were  notified  of  the  decision.  They  knew  it 
was  on  file  and  recorded  in  the  office  of  the  railroad  com- 
missioners, an  office  no  less  public  than  the  office  of  the 
county  clerk,  and  where  they  could  examine  and  obtain  cop- 
ies of  a  decision  equally  well.  We  think  'they  were  bound 
to  take  notice  of  the  contents  of  that  decision.  As  in  the 
case  supposed  the  selectmen  would  not  be  heard  to  allege 
their  own  ignorance,  we  see  no  good  reason  why  they  should 
be  so  heard  in  the  actual  one.  The  objection,  if  it  snould  be 
made,  that  the  alternative  writ  is  defective  because  it  refers 
to  the  map  as  on  file  in  the  office  of  the  railroad  commission- 
ers, instead  of  having  a  copy  attached,  is  one  of  form,  of 
which  advantage  could  be  taken  only  by  the  motion  to  quash. 
Fuller  V,  Academic  School,  6  Conn.  532. 

5.  The  fifth  ground  of  error  is:     First.     That  the  applica- 
tion is  not  verified  by  an  affidavit.     In  applications  brought 

bj  a  public  officer  for  the  enforcement  of  public 
Iflwikl!'  rights  an  affidavit  is  not  necessary.  State  z\ 
tion.  Bridge  Co.,  3   Har.  (Del.)  312.     Second,  That  the 

superior  court,  after  the  appeal  was  perfected, 
issued  the  peremptory  writ,  and  immediately  recalled  it.  If 
this  was  an  error,  it  was  one  of  practice,  and  one  which  did 
the  defendants  no  injury,  and  so  cannot  be  noticed  here. 
There  is  no  error  in  the  judgment  appealed  from.  The  other 
judges  concurred. 

Abolishment  of  Crade  Crossing — Apportionment  of  Expenses — Mandamus 
to  Enforce  Orders  of  Railroad  Commission. — See  Appeal  of  New  York  & 
New  England  R.  Co.,  (Conn.),  4S  Am.  &  Eng.  R.  tas.  109,  note  112;  Ap- 
peal of  Town  of  Fairfield,  (Conn.),  39  Id,  689. 

Jurisdiction  of  Railroad  Commissioners  to  Regulate  Crossing  Over  Track 
not  Constructed  for  Public  Use. — In  Maine,  railroad  commissioners  have  no 
jurisdiction,  under  Rev.  St.  chap.  18,  §  27,  as  amended  by  Maine  Pub. 
Laws  1889,  chap.  282,  to  regulate  the  crossing  by  a  highway  of  a  railroad 
track,  not  constructed  for  public  use  under  charter  authority.  In  Re 
Railroad  Commissioners,  83  Me.  273. 

Power  of  Railroad  Commissioner  to  Order  Overhead  Crossing  under 
Authority  to  "  Prescribe  the  Details." — Under  a  statute  authorizing  the 
cities  of  Boston  and  Cambridge  to  construct  a  bridge  and  avenue  across 
the  Charles  river,  and  providing  that  "  the  avenue  may  cross  at  grade  any 
railroad  operated  by  steam  and  the  board  of  railroad  commissioners  shall 
upon  the  application  of  either  city  or  any  railroad  corporation  prescribe 
the  details  of  the  crossing,"  the  cities  have  authority  to  lay  out  a  crossing 
at  grade  and  the  city  of  Cambridge  having  laid  out  such  a  crossing,  the 
railroad  commissioners  have  no  power  to  order  an  overhead  crossing. 
City  of  Cambridge  v.  Board  of  Railroad  Commissioners,  153  Mass.  161. 
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ALLEN 

V. 

Mayor,  Etc.,  of  Jersey  City. 

(New  Jersey  Supreme  Courts  July  i6y  iSpi!) 

Location  of  Railroad— Power  to  Cross  Streets.— The  grant  to  a  railroad 
company  by  its  charter  of  power  to  lay  out  and  construct  a  railroad  be- 
tween designated  termini  carries  with  it.  as  an  incident  of  the  grant,  power 
to  cross  streets  and  highways  within  the  location  of  its  road,  without 
anv  special  grant  to  that  effect. 

Authority  of  Municipality  to  Regulate  Use  of  Streets  by  Railroads.— 
A  municipal  corporation,  within  the  limits  of  which  a  railroad  company 
has  located  its  road  under  legislative  authority,  may,  under  the  power  to 
regulate  the  use  of  streets,  pass  ordinances  regulating  the  use  of  streets 
by  railroad  companies  constructing  and  operating  railroads  within  the 
city  under  legislative  franchises,  provided  such  regulations  do  not  unrea- 
sonably interfere  with  the  exercise  of  franchises  conferred  by  the  legisla- 
ture. 

Same— Interference  with  Corporate  Franchise— Unreasonable  Ordinance.  — 
A  city  ordinance  ^hich  prohibits  digging  up  the  surface  of  any  street  ex- 
cept by  permission  of  the  board  of  aldermen  first  had  and  obtained,  as  ap- 
plied to  a  railroad  company  laying  its  track  across  a  street  within  its  lo- 
cated right  of  way,  is  not  a  reasonable  regulation  of  the  company's  exer- 
cise of  its  corporate  franchises.  Such  an  ordinance  in  eflfect  declares  that 
a  right  conferred  by  the  legislature  shall  not  be  exercised  except  by  the 
consent  of  the  city  government,  and  in  that  respect  the  ordinance  is 
illegal  and  void. 

The  plaintiff  in  certiorari  was  arrested  and  prosecuted  be- 
fore  the  first  district  police  court  of  Jersey  City,  upon  a 
complaint  charging  him  with  the  violation  of  a  city  ordin- 
ance "  by  tearing  up  a  portion  of  Jersey  avenue,  a  public 
street  in  Jersey  City,  and  placing  or  causing  to  be  placed 
thereon  a  number  of  iron  rails  and  a  number  of  railroad 
ties,  thus  obstructing  the  free  use  of  said  street  by  the  pub- 
lic." At  the  hearing  before  the  justice  the  defendant  filed  a 
special  plea  of  justification,  as  follows,  viz :  '*  The  defend- 
ant, Paul  Allen,  comes  and  says  that  it  is  true  that  he  did 
commit  the  acts  charged  against  him  in  said  complaint,  but 
that  he  is  not  guilty  of  violating  any  ordinance,  because  he 
says  that  at  the  time,  etc.,  charged  he  was  a  workman  em- 
ployed by  the  New  York,  Lake  Erie  and  Western  Rail- 
road Company,  who  is  the  lawful  lessee  of  the  rail- 
road and  franchises  of  the  Long  Dock  Company,  a  cor- 
poration authorized  to  build  a  railroad  extending  from 
the  eastern  mouth  of  the  Bergen  tunnel  to  the  Hudson 
river,  sixty-six    feet   wide,  with    the  right    to    widen    the 
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same  to  one  hundred  feet.  Said  railroad,  with  such 
right  of  way,  has  existed  since  and  before  the  year 
eighteen  hundred  and  fift}-,  and  said  New  York,  Lake  Erie 
and  Western  Railroad  Company,  •  and  its  predecessors, 
whose  rights  it  has  lawfully  acquired,  has  operated  and  it 
does  now  operate  the  same.  Said  Long  Dock  Company 
owns,  and  its  lessee  has  the  right  to  occupy  and  does  oc- 
cupy, lands  on  each  side  of  every  street  which  said  railroad 
crosses  to  the  width  of  over  two  hundred  feet.  Said  rail- 
road in  its  progress  to  said  river  crosses  several  streets,  and 
among  them  Jersey  avenue,  at  grade,  being  so  originally 
laid  out  and  built;  and  said  New  York,  Lake  Erie  &  West- 
ern Railroad  Company,  having  determined  to  lay  down  an 
additional  track  within  its  said  right  of  way,  the  said  Long 
Dock  Company  consenting  thereto,  crossing  said  streets, 
and  among  them  said  Jersey  avenue,  employed  this  defend- 
ant to  aid  in  so  doing,  and  the  acts  charged  against  him 
were  done  in  the  reasonable  discharge  of  said  employment. 
Said  railroad  crosses  said  streets,  including  Jersey  avenue, 
at  grade,  which  grade  said  defendant  was  mstructed  not  to 
interfere  with,  nor  so  to  lay  down  said  track  as  to  prevent 
or  unnecessarily  obstruct  public  travel,  nor  did  he  nor 
would  he  have  done  so ;  and  defendant  saith  that  the  law 
does  not  require  the  permission  of  the  board  of  aldermen  of 
Jersey  City  before  laying  down  the  additional  track  within 
the  right  of  way  aforesaid,  and  he  admits  that  no  such  per- 
mission has  been  obtained,  and  he  prays  to  be  hence  dis- 
charged with  costs."  The  justice,  in  his  return,  certified  as 
follows  :  **  The  parties  appeared,  and  defendant  (by  coun- 
sel) filed  a  plea,  in  which  he  admits  committing  the  acts 
charged  in  tlie  complaint  aforesaid,  but  says  that  he  is  not 
guilty  of  violating  any  ordinance,  for  reasons  set  out  at 
length  in  said  plea.  No  evidence  was  taken,  but  from  ad- 
missions of  defendant  in  his  pfea  judgment  was  rendered  for 
the  said  mayor  and  aldermen  in  the  sum  of  ten  dollars." 

Argued  before  Depue,  Van  Svckel,  and  Scudder,  JJ. 

Cortlandt  Parker^  for  plaintiff. 

W,  D.  Edzvards,  for  respondent. 

Depue,  J. — The  facts  set  out  in  the  defendant's  plea  are 
conceded,  and  the  object  of  this  litigation  is  to  determine 

the  validity  and  effect  of  the  city  ordinance  as 
p!r^rio«.       against   the  rights,   powers,   and  privileges  con- 

ferred  by  the  legislature  upon  the  railroad  com- 
pany under  whose  rights  the  defendant  justified.  By  an  act 
entitled  "  An  Act  to  incorporate  the  Long  Dock  Company;" 
approved  February  26,  1856,  (Pub.  Laws  1856,  p.  67,)  certain 
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individuals,  owners  of  property  in  Jersey  Cit}*  known  as  the 
'*  Long  Dock  Property,"  were  incorporated.  The  company 
was  authorized  to  receive  conveyances  for  the  Long  Dock 
property ;  to  purchase  and  improve  lands ;  to  estabtish  and 
maintain  a  ferry ;  and,  for  the  purpose  of  improving  prop- 
erty sold  or  purchased  by  them,  to  construct  a  lateral  or 
branch  railroad  to  intersect  any  railroad  "  authorized  or  con- 
structed by  law**  within  the  limits  of  Jersej'  City  or  the  city 
of  Hudson,  with  the  same  powers  and  privileges  as  were 
conferred  upon  the  New  Jersey  Railroad  &  Transportation 
Company  for  locating,  constructing,  and  maintaining  its  rail- 
road by  the  act  incorporating  the  latter  company  and  the 
supplements  thereto,  with  a  restriction  that  such  railroad 
should  not  be  laid  along  any  street  of  Jersey  City  without 
the  consent  of  the  mayor  and  common  council  01  the  city, 
and  that  the  company  should  provide  such  police  and  safe- 
guard as  the  city  government  might  require  w-hen  the  rail- 
road crossed  any  street  upon  a  level  therewith.  The  New 
Jersey  Railroad  and  Transportation  Company,  by  its  char- 
ter, passed  March  7,  1832,  was  authorized  to  lay  out  and 
construct  a  railroad  sixty-six  feet  in  width,  with  as  many 
sets  of  tracks  as  might  be  deemed  necessary.  Har.  Conip. 
376.  The  same  powers  were  conferred  on  the  Long  Dock 
Company  by  its  charter,  i,  e,,  to  lay  out  and  construct  a  rail- 
road sixty-six*  feet  in  width,  and  to  place  thereon  as  many 
sets  of  tracks  as  the  company  might  deem  to  be  necessary. 
The  Paterson  &  Hudson  River  Railroad  Company  was  in- 
corporated January  21,  1831,  with  power  to  construct  and 
operate  a  railroad  from  Paterson  to  the  HudvSon  river.  Id, 
318.  By  sundry  agreements,  leases,  and  validating  acts  of 
the  legislature,  some  of  which  are  referred  to  by  Mr.  Justice 
Bedle  in  his  opinion  in  McGn^gor  v,  Erie  R.  Co.,  35 
N.  J.  Law,  89-95,  the  property,  franchises,  and  priv- 
ileges of  the  Long  Dock  Company  and  the  Paterson  and 
Hudson  River  Railroad  Company  became  vested  in  the 
Erie  Railway  Company,  now  tne  New  York,  Lake  Erie  & 
Western  Railroad  Company.  The  railroad  betw*een  the 
east  end  of  Bergen  tunnel  and  the  Hudson  river  was  built 
by  the  Long  Dock  Company,  and,  in  connection  with  the 
railroad  of  the  Paterson  &  Hudson  River  Company,  forms  a 
continuous  line  of  railway  from  Paterson  to  the  Hudson 
river ;  and,  as  was  held  by  the  court  in  McGregor  v.  Erie  R. 
Co.,  supra,  is  operated  under  the  charter  of  the  latter  com- 

Eany.  The  eleventh  section  of  the  act  incorporating  the 
,ong  Dock  Company  limited  the  continuance  ot  the  act  to 
thirty  years.  By  a  certificate  filed  in  the  secretary  of  state's 
office  on  the  2d  of  January,  1877,  the  company  extended  its 
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corporate  existence  for  an  additional  period  oi  fifty  years, 
pursuant  to  the  act  of  April  21,  1876.  Rev.  Supp.  150.  Be- 
fore the  period  limited  in  its  original  charter  had  elapsed, 
the  company  obtained  a  right  of  way  sixty -six  feet  wide,  and 
built  its  railroad  thereon.  The  act  for  which  the  defendant 
was  prosecuted  was  done  in  laying  an  additional  track 
within  the  said  right  of  way,  crossing  Jersey  avenue. 

The  grant  to  the  company  of  the  power  to  lay  and  con- 
struct its  railroad  carried  with  it  by  implication  authority  to 
cross  with  its  tracks  streets  within  the  location  of 
froBsiitreeu.  ^^^  routc,  without  any  special  grant  to  that  effect. 
Attorney  General  v,  Stevens,  i  N.  J.  Eq.  370; 
Pennsylvania  R.  Co.  v.  New  York  &  L.  B.  R.  Co.,  23  N.  J. 
Eq.  157 ;  2  Dill.  Mun.  Corp.  §  560.  The  only  restriction  the 
charter  of  the  Long  Dock  Company  imposed  with  respect 
to  streets  was  that  the  company  should  not  lay  its  railroad 
along  any  street  without  tne  consent  of  the  municipal  au- 
thorities ;  and  the  only  obligation  was  that  at  a  street  cross- 
ings on  a  level  the  company  should  provide  police  and  safe- 
guards such  as  the  city  government  shoula  require.  The 
railroad  crosses  Jersey  avenue  at  grade,  and  the  case  shows 
that  the  track  was  laid  so  as  not  to  interfere  with,  prevent, 
or  unnecessarily  obstruct  public  travel.  In  laying  its  tracks 
across  a  street  the  company  was  in  the  exercise  of  the  au- 
thority conferred  by  its  charter. 

By  the  charter  of  Jersey  City  power  was  conferred  upon 
the  board  of  aldermen  to  pass,  alter,  or  repeal  ordinances 
for  certain  enumerated  purposes,  among  which  is 
fo^**^  uu"'  included  power  to  declare  what  shall  be  nuisances 
Meofftneta.  ^^  Aots,  Streets,  etc,  and  to  provide  for  the  re- 
moval thereof ;  to  regulate  and  control  the  running 
of  locomotive  engines,  etc.,  and  railroad  cars  through  the 
streets,  etc.;  to  regulate  the  use  of  streets  and  public  places 
by  foot  passengers,  vehicles,  railways,  and  engines;  to  regu- 
late or  prevent  the  use  of  streets  for  any  other  purpose  than 
public  travel;  and  to  provide  for  the  removal  of  any  en- 
croachment  on  streets  or  public  places ;  and  also  to  pre- 
scribe the  penalties  by  a  fine  not  exceeding  $50,  or  by  im- 
prisonment not  exceeding  ten  days,  or  both,  for  the  violation 
of  any  ordinance.    Pub.  Laws  1871,  pp.  1094-1107. 

The  ordinance  in  question  is  entitled  "  An  ordinance  reg- 
ulating the  use  of  streets,  sidewalks,  and  public  grounds." 
The  sixteenth  section  provides  that  "  no  person 
«";;:«::"'  ^hall  *  *  *  put  or  place,  or  cause  ♦  *  * 
to  be  *  *  *  or  placed  into,  upon,  or  within 
any  public  street  *  *  *  any  *  *  *  thing  whatso- 
ever, whereby  the  free  and  unobstructed  use  by  the  public 
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for  lawful  purposes  of  any  and  every  portion  of  such  street 

*  *     *     may  be  in  any  wise  impeded  or  interfered  with, 

*  *  *  or  disturb  or  dig  up,  or  cause  to  be  disturbed  or^ 
dug  up,  the  surface  of  any  public  street  *  *  *  in  such 
manner  that  public  travel  therein,  or  in  any  part  thereof, 
may  be  obstructed  or  impeded,  except  by  permission  of  the 
board  of  aldermen  first  had  and  obtained,  under  a  penalty  of 
not  exceeding  ten  dollars  for  each  offense.'*  This  section,  for 
its  sanction,  is  referable  to  the  provisions  of  the  charter  con- 
ferring upon  the  board  of  aldermen  power  to  regulate  the 
use  of  streets,  and  to  prevent  their  use  for  any  other  purpose 
than  public  travel. 

Under  the  powers  conferred  by  the  city  charter  it  was 
competent  for  the  board  of  aldermen  to  pass  ordinances  reg- 
ulating the  use  of  streets  by  railroad  companies 
constructing  and  operating  railroads  within  the  ^'^/"j^iV 
city  under  legislative  franchises,  provided  such  i^il^n^^ 
regulations  do  not  unreasonably  interfere  with  the  rnnchue. 
exercise  of  franchises  conferred  by  the  legisla- 
ture. State  7A  Mayor,  etc.,  of  Jersey  City,  47  N.  J.  Law, 
286,  26  Am.  &  Eng.  R.  Cas.  400 ;  State  v.  Mayor,  etc.,  of  Ho- 
boken,  41  N.  J.  Law,  71  ;  Trenton  Horse  R.  Co.  v,  Trenton, 
53  N.  J.  Law,  132.  Under  the  power  to  make  reasonable 
regulations  upon  the  subject,  an  ordinance  providing  for 
notice  by  the  company  to  the  street  commissioner  or  other 
executive  officer  of  its  purpose  to  cross  a  street,  that  the 
work  may  be  done  under  the  supervision  of  a  city  official,  or 
that  public  travel  shall  not  be  unnecessarily  impeded,  that 
the  surface  of  the  street  should  be  restored,  and  the  like, 
would  be  within  the  competency  of  the  city  government. 
But  where  the  legislature,  in  the  grant  of  franchises,  has 
prescribed  the  rights  and  privileges  of  such  a  company,  the 
city  government  cannot  qualify  or  abridge  the  force  of  the 
legislative  grant.  As  against  such  a  grant  of  franchises,  be- 
yond reasonable  regulation,  the  city  government,  as  was  said 
by  Mr.  Justice  Reed  in  the  Trenton  Case,  is  powerless  to 
interfere.  The  Long  Dock  Company,  under  its  charter,  had 
power  to  have  a  right  of  way  sixty-six  feet  wide,  and  to  lay 
thereon  as  many  tracks  as  it  might  deem  necessary.  The 
power  to  pass  over  streets  crossing  its  located  route  was  in- 
cident to  the  grant  of  the  right  to  lay  out  and  construct  its 
railroads.  Tne  charter  prescribed  in  what  respects  the 
company's  rights  should  be  subject  to  municipal  control ; 
that  it  should  not  lay  its  railroad  longitudinally  upon  a  street 
without  the  city's  consent,  and  should  protect  grade  cross- 
ings by  police  and  safeguards  such  as  the  city  might  re- 
quire.    The  ordinance  had   no  relevancy  to  the  rights  re- 
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servCLd  to  the  city  in  the  company's  charter,  nor  is  it  simply 
a  regulation  of  the  company's  exercise  of  its  franchises.  As 
applied  to  the  facts  of  this  case  the  ordinance  subjects  the 
company's  right  to  utilize  its  right  of  way  under  its  charter 
to  the  will  of  the  legislative  department  of  the  city  govern- 
ment. The  rights  which  the  legislature  granted  to  the  com- 
pany the  ordinance  in  effect  declared  should  not  be  exer- 
cised except  by  the  consent  of  the  board  of  aldermen.  The 
ordinance,  it  is  true,  imposes  merely  a  moderate  fine,  and 
the  construction  of  the  track  was  not  otherwise  interfered 
with  than  by  arresting  a  workman,  and  imposing  upon  him 
the  fine ;  but  if  the  right  of  the  city  government  to  act  in 
the  premises  is  sustained,  the  construction  of  tracks,  etc.,  on 
streets  may  be  hindered  by  those  delays  which  are  incident 
to  the  proceedings  of  the  legislative  department  of  the  city 
government,  and  terms  may  be  imposea  at  the  will  of  that 
body,  or  consent  be  refused ;  the  execution  of  the  work  may 
be  impeded,  if  not  prevented,  by  the  arrest  of  the  company's 
workmen  ;  and  by  a  change  in  the  ordinance  penalties  by 
fine  and  imprisonment  may  be  imposed  from  time  to  time 
for  the  continuance  of  the  track  after  it  is  laid,  and  the  track 
itself  be  removed  as  an  unlawful  encroachment  upon  the 
public  street,  because  the  board  of  aldermen  has  not  con- 
sented to  its  construction.  As  applied  to  the  facts  of  this 
case,  the  defendant's  justification  was  complete.  The  con- 
victioh  was  illegal  and  should  be  set  aside. 

Location  of  Railroad  Within  City— Power  of  City  Council  to  Regulate  Use 
and  Crossings  of  Streets. — A  railroad  company,  as  a  general  rule,  may 
select  its  own  route,  and,  where  the  charter  does  not  so  provide,  may  ^r, 
the  terminal  points  and  lay  out  its  road  and  acquire  the  right  of  way  and 
other  property  necessary  for  the  construction  of  its  road  on  any  and  every 
part  of  the  line,  whether  within  city  limits  or  without  them,  according  to 
its  own  discretion.  The  lines  thus  selected  may,  without  the  assent  of  the 
city,  cross  streets  ;  and  the  mere  existence  of  a  power  in  the  city  council 
"to  provide  for  the  location,  grade,  and  crossings"  of  railroads  within 
the  city,  and  "  to  change  the  location,  grade,  and  crossings"  of  railroads, 
until  exercised,  is  no  limitation  upon  the  power  of  a  railroad  company  to 
select  its  route,  and  locate  its  road  within  the  city.  Chicago  &  A\.  I.  R. 
Co.  7^  Dunbar,  100  111.  no,  5  Am.  &  Eng.  R.  Cas.  253. 

Road  not  Opened— Right  of  County  to  Grant  Street  Car  Company  Per- 
mission to  Lay  Tracks  Across  Railroad. — Where  a  county  court  declares  a 
road  to  be  open  as  soon  as  certain  fences  are  set  and  other  conditions 
complied  with,  and  the  proposed  road  is  left  with  railroad  tracks,  fences, 
and  embankments  crossing  it  for  eleven  years  thereafter,  and  there  is  no 
proof  that  any  of  the  said  conditions  were  ever  fulfilled,  the  county  au- 
thorities have  no  right  to  grant  a  street  car  company  permission  to  lay  its 
track  along  such  road  without  the  consent  of  the  railroad  company,  and 
the  laying  of  such  track  may  be  enjoined  at  suit  of  the  railroad  company. 
Cincinnati  Southern  R.  Co.  t/.  Chattanooga  Electric  Street  R.  Co.  44  Fed. 
Rep.  470. 

What  is  Public  Street  Within  Meaning  of  Crossing  Law--Street  not  Yet 
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Opened — A  street  laid  out  under  a  statute,  which  provides  that*  streets 
laid  out  in  accordance  therewith,  shall  be  deemed  public,  and  to  be  there- 
after opened,  is,  although  not  open  to  travel,  a  public  street,  within  the 
meaning  of  a  statute  requiring  railroad  companies  crossing  public  streets 
to  so  construct  their  road  as  not  to  impede  the  passage  of  persons  or 
property  along  the  same.  City  of  Chester  v.  Baltimore  &P.  R;  Co.,  140 
*  a.  Ow.  2/5* 


New  York  &  New  England  R.  Co. 

V. 

COMSTOCK,  et  al. 
{Connecticut  Supreme  Court  of  Errors,  March  4^  iSpr) 

Farm  Crossing— Right  of  Land  Owner  to— Right  of  Railroad  to  Close.— A 
railroad  company  has  the  right  to  the  exclusive  possession  of  the  lands 
taken  by  it  for  the  purpose  of  its  right  of  way.  Accordingly  a  land  Owner, 
through  whose  premises  a  railroad  right  of  way  has  been  condemned,' 
cannot  require  that  a  farm  crossing  be  kept  open  in  order  to  facilitate  his 
convenience,  although  it  appears  that  the  land  on  which  the  road  was 
constructed  had  long  been  used  for  a  farm  road  and  that  the  railroad 
company  had  for  several  years  kept  open  such  crossing,  which  did  not  in- 
terfere with  its  use  of  the  right  of  way. 

Action  to  Restrain  Land  Owner  from  Using  Crossing— Statute  as  to  Clos- 
ing Existing  Crossings.— An  action  by  a  railroad  company  for  an  injunction 
to  prevent  an  adjoining  land  owner  from  crossing  its  railroad  track,  is  a 
suit  to  determine  the  legal  right  of  the  company  to  close  an  existing 
crossing  within  the  meaning  of  a  statute  (Laws  Conn.,  1889,  p.  81,  §  2) 
providing  that  "no  railroad  company  shall  remove,  obstruct  or  otherwise 
interfere  with  any  such  crossings  until  the  legal  right  to  do  so  "  shall  have 
been  adjudicated;  "  and  any  railroad  company  claiming  to  be  aggrieved 
by  such  crossing  may  bring  suit  against  the  person  owning  the  land  ad- 
joining it"  to  determine  such  right. 

Appeal  from  Hartford  Superior  Court. 

Action  by  New  York  &  New  England  Railroad  Company 
against  William  G.  Comstock,  Jr.,  and  others,  to  restrain 
them  from  crossing  the  company's  tracks.  Decree  for  de- 
fendants and  plaintiff  appeals. 

E,  D,  Rabbins,  for  appellant. 

Z.  Sperry  and  J,  A,  StoughtoUy  for  appellees. 

LoOMis,  J. — This  is  a  complaint  for  an  injunction  to  pre- 
vent the  defendants  from  crossing  the  railroad  track  of  the 
plaintiff.  The  following  is  a  brief  statement  of  the 
material  facts  contained  in  the  finding:  the  land  in  ^^^ 
question,  now  occupied  by  the  plaintiff's  railroad  tracks,  was 
formerly  owned  by  William  G.  Comstock,  the  father  of  the 
defendants,  who  derived  title  by  deed  from  him,  and  it 
formed  part  of  one  contiguous  tract  of  land,  44  rods  wide, 
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and  extending  easterly  from  Main  street  in  East  Hartford 
about  200  rods.  In  1875  the  Connecticut  Cei^tral  Railroad 
Company  took,  by  condemnation  for  railroad  purposes,  a 
strip  of  land,  including  that  now  in  question,  extending  north- 
erly and  southerly  through  said  entire  tract,  dividing  it  into 
two  nearly  equal  parts,  and  leaving  no  access  to  that  part 
lying  east  of  the  railroad,  except  bv  crossing  the  railroad  ; 
and  when  the  tracks  were  laid  on  the;  strip  of  land  so  con- 
demned the  Connecticut  Central  Railroad  Company  con- 
structed suitable  crossings  at  two  places  where  said  \\  illiam 
G.  Comstock,  Sr.,  had  been  accustomed  to  pass  from  one 
part  of  the  tract  to  the  other,  and  these  crossings  were  main- 
tained by  the  Connecticut  Central  Railroad  Company  as  long 
as  it  continued  to  run  and  operate  the  road,  and  have  since 
been  maintained  by  the  plamtiff  corporation  until  August, 
1888,  and  said  William  G.  Comstock,  Sr.,  while  he  continued 
owner  of  the  tract  was,  and  the  defendants,  since  they  ac- 
quired title  have  been,  accustomed  at  all  times  when  they 
had  occasion  for  farm  purposes  to  cross  the  railroad  upon^ 
the  two  crossings  mentioned  until  the  date  last  referred  to. 
In  October,  1875,  the  Connecticut  Central  Railroad  Com- 
pany mortgaged  its  railroad,  including  this  land,  to  secure 
certain  bonds,  and  in  1887  the  treasurer  of  the  state  fore- 
closed the  mortgage  and  the  title  became  absolute  in  him. 
In  December,  1887,  the  state  treasurer,  by  good  and  suffi- 
cient deed,  conveyed  all  tfie  right,  title  and  interest  that  for- 
merly belonged  to  the  Connecticut  Central  Railroad 
Company  in  said  railroad  and  in  said  land  to  the  plaintiff 
corporation,  which  has  ever  since  owned  and  operated  the 
railroad  over  the  land  in  question.  In  the  year  1888  a  new 
highway  was  laid  out  and  opened  for  public  travel,  extend- 
ing from  Main  street  easterly  along  the  south  line  of  the  de- 
fendants' land,  which  highway  crosses  the  railroad  in  the 
immediate  vicinity  of  the  southerly  crossing  previously  main- 
tained by  the  railroad  companies  for  the  use  of  the  defendants, 
but  since  that  time  it  has  not  been  used  by  these  defendants. 
The  other  farm  crossing  near  the  center  of  the  above  tract 
of  land  remained,  and  was  used  by  the  defendants  as  before 
until  a  short  time  before  the  commencement  of  this  suit, 
when  the  plaintiff  took  up  the  crossing,  and  erected  a  fence 
on  the  sides  of  its  railroad  tracks,  to  prevent  the  defendants 
from  crossing.  But  the  defendants  insisted  upon  their  right 
to  use  the  crossing  near  the  center  of  their  land,  and  tore  down 
the  fence  so  erected  by  the  plaintiff,  and  have  since  continued 
to  use  it  as  before.  In  the  proceedings  to  condemn  the  land 
for  railroad  purposes  no  reference  of  any  kind  was  made  to 
the  farm  roads  which  William   G.  Comstock,  Sr.,  had  been 
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accustomed  to  use  oh  the  land,  nor  to  any  future  use  of  the 
same.  The  court  further  finds  that  **  no  evidence  was  of- 
fered to  prove  that  the  use  of  said  farm  crossing  [referring 
to  the  central  one]  as  it  had  been  heretofore  used  by  the  de- 
fendants was  unreasonable  or  inconsistent  with  the  plaintiff's 
use  of  said  strip  of  land  as  it  has  been  accustomed  to  operate 
its  railroad,  or  that  the  use  of  the  farm  crossing  by  tne  de- 
fendants will  in  the  future  interfere  in  any  way  with  the  use 
of  the  same  land  by  the  plaintiff  corporation  for  railroad 
purposes." 

The  general  question  arising  upon  these   facts  is  whether 
the  defendants  have  a  right  to  have  the  crossing  in  question 
kept  open  and  maintained    for   their   use  ?     Upon 
what  foundation  can  any  such  right  rest  in   this  »•'•»<>•»•«• 
case  ?     The  defendants  do  not  claim  to  have  gfained   ""'^^^  **  l**'! 

•1^^  L         J  r^i  •^..         croMlBg  kept 

a  right  to  cross  by  adverse  user,  for  the  time  is  lUr  opes, 
adequate  to  confer  such  a  right.  Neither  do  they 
claim  a  right  of  way  of  necessity,  for  in  1888  a  highway  was 
laid  out  and  opened  for  public  use  along  the  south  line  of  the 
land  in  question;  and  it  is  obvious  that  any  point  .on  the  en- 
tire tract  may  be  reached  from  this  highway  without  cross- 
ing the  railroad  at  all,  and  the  most  remote  point  is  distant 
only  44  rods.  The  argument  in  behalf  of  the  defendants,  al- 
though stated  in  different  forms,  seems  to  be  based  princi- 
pally upon  the  assumption  that,  when  land  is  taken  under  the 
power  o£  eminent  domain  for  railroad  purposes,  no  exclusivfe 
right  to  the  possession  and  control  is  thereby  vested  in  the 
railroad  compan)',  but  that  there  is  left  in  the  original  land 
owner  not  onl}'  the  fee  subject  to  the  easement,  but  also  a 
right  to  use  the  same  land  in  any  manner  not  inconsistent 
with  the  railroad  purposes  for  which  the  land  was  con- 
demned, and  that  the  question  whether  the  land  owners'  pro- 
[)Osed  use  is  inconsistent  or  not  with  the  use  for  which  the 
and  was  condemned  is  a  question  of  fact  to  be  determined 
by  the  evidence  in  the  particular  case.  The  special  finding 
in  case  at  bar,  that  no  evidence  was  offered  to  show  such  in- 
consistent use,  renders  it  probable  that  the  trial  judge  may 
have  accepted  this  idea  as  the  basis  of  his  judgment  for  the 
defendants. 

The  defendants  cite  Imlay  v.  Union  Branch  R.  Co.,  26 
Conn.  255,  as  supporting  their  contention.  It  does  not  seem 
to  us  to  furnish  such  support.  The  question  in  that  case  was 
whether  the  location  of  a  railroad  upon  a  public  highway 
amounted  to  the  imposition  of  a  new  servitude,  in  addition 
to  and  distinct  from  the  other,  so  that  the  owner  in  fee  was 
entitled  to  compensation  therefor.  The  able  discussion  of 
the  question  by  Storks,  C.  J.,  was  directed  solely  to  the 
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point  that  a  taking  of  land  for  railroad  purposes  was  a  very 
different  thing  from  a  taking  for  highway  purposes,  and  the 
conclusion  reached  was  that  on  that  account  the  landowner 
was  entitled  to  compensation.  In  the  argument  for  the  de- 
fendants in  that  case,  as  in  this,  the  rights  retained  bv  the 
land  owner  after  condemnation  of  his  land  for  railroad  pur- 
poses were  illustrated  by  reference  to  the  rights  of  an  ad- 
joining owner  in  the  highway.  The  opinion  in  that  case 
shows  that  such  an  argument  must  be  misleading.  But  it 
may  be  suggested  that  the  object  of  citing  that  case  was  to 
show  the  principle  there  laid  down  and  applied,  namely, 
**that  when  land  is  condemned  for  a  special  purpose,  on  the 
score  of  public  utility,  the  sequestration  is  limited  to  that 
particular  use.  Land  taken  for  a  highway  is  not  thereby 
convertible  into  a  common ;  as  the  property  is  not  taken,  but 
the  use  only,  the  right  of  the  public  is  limited  tp  the  use — 
the  specific  use — for  which  this  proprietor  has  been  deprived 
of  a  complete  dominion  over  his  own  estate." 

We  have  no  fault  to  find  with  the  principle  here  laid 
down,  but  the  question  recurs,  what  are  the  purposes  for 
which  land  is  condemned  by  a  railroad  company,  as  in  this 
case  ?  To  us  it  seems  obvious  that  there  is  little  analogy  be- 
tween the  case  of  a  highway  and  a  railroad  ;  but  in  most  re- 
spects there  is  contrast,  rather  than  analogy,  for  in  the  case 
of  a  highway  the  use  is  general,  and  open  to  all,  including 
the  adjourning  land  owner  as  part  01  the  public,  but  the 
public  have  no  exclusive  right  to  occupy  any  particular 
part,  or  put  any  permanent  structure  upon  the  way.  It  is 
taken  simply  for  public  travel  over  it,  while,  on  the  other 
hand,  a  takfng  for  railroad  purposes  is  necessarily  peculiar, 
permanent  and  exclusive.  This  scarcely  needs%other  dem- 
onstration than  that  addressed  to  the  eye  from  the  mere 
appearance  of  a  railroad,  with  its  level  grade,  often  far  above 
or  below  the  general  surface  of  the  adjoining  ground,  with 
its  iron  rails  firmly  laid  above  and  upon  the  projecting  cross- 
ties  adapted  solely  to  one  special  mode  01  conveyance,  to 
vehicles  of  immense  weight,  speed,  and  momentum,  and  to 
agencies  for  locomotion  of  the  most  hazardous  kind.  Our 
statutes,  that  require  all  railroad  companies  (under  certain 
qualifications)  to  build  continuous  fences  on  both  sides  of 
their  roads,  imply  that  their  possession  is  exclusive,  and 
that  adjourning  land-owners  have  no  greater  rights  than 
others;  for,  if  the  law  is  as  claimed,  then  the  right  of  the 
land-owner  to  make  entry  on  the  track  would  not  be  con- 
fined to  regular  places,  but  he  might  cross  anywhere  along 
the  line  01  his  land,  and  might  travel  lengthwise  as  well  as 
crosswise,   unless,  indeed,  the   court  should  first  determine 
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as  matter  of  fact,  that  the  proposed  use  would  interfere  with 
the  operation  of  the  railroad. 

It  cannot  be  that  the  question  is  one  of  fact.  If  so,  there 
would  be  no  rule  at  all  that  could  be  relied  upon.  It  would 
vary  as  often  as  a  case  arose  with  the  adjoining  owner.  In 
view  of  the  responsibility  of  railroad  companies  for  safely 
carrying  persons  and  property,  and  the  great  hazard  to 
human  life  and  property  from  obstructions  on  the  track,  the 

f)ower  to  exclude  every  one  from  the  railroad  limits  must  be 
eft,  as  matter  of  law,  absolutely  with  the  officers  of  the  com- 
pany, who  are  immediately  responsible,  subject  only  to  such 
State  supervision  as  may  be  deemed  expedient;  and  such  is 
the  established  doctrine,  as  declared  by  a  general  coticejisus 
of  legal  authority.  Redfield,  C.  J.,  says,  in  giving  the 
opinion  of  the  court  in  Jackson  v,  Rutland  &  B.  R.  Co.,  23 
\  t.  159:  '*  The  right  of  a  railway  company  to  the  exclusive 
possession  of  the  lands  taken  for  the  purposes  of  their  road 
differs  very  essentially  from  that  of  the  public  in  the  land 
taken  for  a  common  highway.  The  railway  company  must, 
from  the  very  nature  of  their  operations,  in  order  to' the  se- 
curity of  their  passengers  and  workmen  and  the  enjoyment 
of  their  road,  have  the  right  at  all  times  to  the  exclusive  oc- 
cupancy of  the  land  taken,  and  to  exclude  all  concurrent 
occupancy  by  the  former  owners  in  any  mode  and  for  any 
purpose.  It  is  obvious  that  the  right  of  the  railway  to  the 
exclusive  occupancy  must  be  for  all  the  purposes  of  the 
roads  much  the  same  as  that  of  an  owner  in  fee."  The 
supreme  court  of  Massachusetts  says  :  "  The  right  acquired 
by  the  corporation,  though  technically  an  easement,  yet  re- 
quires for  Its  enjoyment  a  use  of  the  land  permanent  in  its 
nature,  and  practically  exclusive."  Hazen  v.  Boston  &  M. 
R.  Co.,  2  Gray  (Mass.)  580.  The  supreme  court  of  Vermont 
says :  "  Those  who  control,  manage,  and  operate  the  rail- 
roads in  the  country  should  have  the  full  and  exclusive  pos- 
session and  control  of  the  land  taken  for  the  legitimate  use 
of  the  road  within  the  lines  thereof,  and  embraced  within 
the  fences  that  by  the  laws  of  this  state  the  railroads  are  re- 
quired to  keep  upon  the  sides  of  their  road.  Although  the 
right  of  the  railroad  company  is  but  an  easement,  and  not  a 
fee,  this  does  not  preclude  their  having  the  sole  and  exclu- 
sive possession  of  the  land  while  in  the  exercise  of  that  ease- 
ment. The  fact  that  upon  the  abandonment  and  surrender 
of  their  road  and  charter  the  land  would  revert  to  the  former 
owner  does  not  curtail  their  right  to  its  exclusive  use  if 
necessary.  *  *  *  Everything  that  tends  to  increase  the 
danger  of  travel  upon  our  railroads  public  policy  requires 
should   be  prevented  it  practicable.     *    *    *     The  railroad 
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companies  are  always  liable  to  suffer  severely  in  their  prop- 
erty in  cases  of  accident.  They  are  also,  to  a  certain  extent, 
liable  to  others  for  injuries  resulting  from  such  causes,  and 
to  this  liability  they  should  be  strictly  held.  At  the  same 
time  we  think  they  should  have  such  sole  and  exclusive  con- 
trol of  the  land  within  the  lines  of  their  road  as  shall  enable 
them  so  to  keep  it  as  to  exclude  all  probability  of  any  acci- 
dents resulting  from  any  outside  interference  with  such  pos- 
session." Troy  &  B.  R.  Co.  v.  Potter  42  Vt.  274.  The 
supreme  court  bf  Massachusetts  says,  speaking  of 
the  rights  of  a  railroad  company,  to  the  land  con- 
demned by  it  for  railroad  purposes  :  **  The  mode  of  occu- 
f>ation  and  the  degree  of  exclusiveness  necessar}-  pr  proper 
or  the  convenient  exercise  of  its  franchise  are  within  the 
absolute  discretion  of  the  managers  of  the  corporate  func- 
tions. They  are  the  sole  judges  of  what  is  proper  or  con- 
venient as  means  for  attaining  the  end  and  performing"  the 
service  for  which  the  corporate  franchises  were  granted." 
Proprietors  of  Locks  &  Canals  r*.  Nashua  &  L.  R.  Co.,  104 
Mass.  9.  In  further  confirmation  of  our  position  we  also 
refer  to  Hayden  v,  Skillings,  j^  Me.  413,  29  Am.  &  Eng.  R. 
Cas.  316 ;  Connecticut  &  P.  R.  R.  Co.  v,  Holton,  32  Vt^  43  ; 
Boston  Gas  Light  Co.  v.  Old  Colony  &  N.  R.  Co.,  14  AUen^ 
(Mass.,)  444;  Presbrey  v.  Old  Colony  &  N.  R.  Co.,  103  Mass, 
I  ;  Brainard  v,  Clapp,  jo  Cush.  (Mass.)  6 ;  Fayetteville  &  L. 
R.  R.  Co.  V.  Combs,  51  Ark.  324,  328,  39  Am.  &  Eng.  R.  Cas. 
140;  Williams  v.  Michigan  Cent.  R.  Co.,  2  Mich.  259; 
Burnett  v,  Nashville  &  C.  R.  Co.,  4  Sneed,  (Tenn.)  528; 
Mills,  Em.  Dom.  §  208 ;  Pierce,  R.  R.  156,  160;  3  Wooa,  Ry. 
Law  1544. 

The  suggestion  that  the  right  of  crossing  was  never  con- 
demned by  the  railroad  company  because  the  farm  roads 
previously  existed  at  the  same  place,  and  had  long 
8nffffciitioB  been  in  use  by  the  owner  of  the  land,  hardly  re- 
croLrnff'wM  qwi^^s  a  Separate  answer.  Mr.  Comstock  was 
neTcrcoB.  the  solc  and  absolute  owner  in  fee,  and  in  posses- 
^emoed.  sion   of   One,   and   only  one  entire  estate.     There 

was  no  easement,  no  dominant  and  no  servient 
estate;  and  the  taking  without  exception  or  qualification 
necessarily  took  the  whole  for  railroad  purposes.  The  fact 
that  the  land  had  long  been  used  for  a  farm  road  has  no 
more  materiality  than  would  the  fact  that  a  special  crop 
had  always  been  cultivated  upon  it.  Neither  is  there  any 
legal  significance  in  the  fact  that  the  railroad  company  had 
for  several  years  kept  open  the  crossings  under  the  circum- 
stances  mentioned  in  the  finding. 

Only   one  other  matter  remains  which  it  is  important  to 
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consider,  and  that  is  the  effect  upon  this  action  of  a  statute 
passed  in  1889,  and  found  on  pages  81  and  167  of  the 
oession  Laws  of  that  year.     It  is  entitled  *'  An  act  ^•**  •' 
to  prevent  arbitrary  removal  of  farm  crossings  by  *la\"*re»o^i 
railroad  companies."     The  second  section,  which  offamicroi- 
is  all  that  needs  to  be  considered  in  the  present  •!■»»• 
suit,    is  as  follows :  '*  No  railroad  company  shall 
remove,  obstruct,  or  otherwise  interfere  with  any  such  cross- 
ing,  until  the  legal   right  so  to  do  shall  have   been  finally 
settled  by  a  judgment  or  decree  of  the  superior  court  in  the 
county    where   such    crossing   is  located  ;  and  any  railroad 
company    claiming   to   be  aggrieved  by  such  crossing  may 
bring   its  complamt  against  the  person  or  persons  owning 
the   land   adjoming  such    crossing,  to  said  superior  court, 
which  court  shall  hear  and  determine  the  rights  of  the  par- 
ties, subject  to  the  right  of  appeal  as  in  other  civil  actions. 
Any   railroad  company  which  shall  violate  the  provisions  of 
this  section   shall  forfeit  for  every  such  violation  the  sum  of 
one  hundred  dollars,  which  may  be  recovered  in  an  action 
upon  this  statute  by  any  person  aggrieved  thereby." 

It  seems  manifest  that  one  principal  object  of  this  section 
of  the  statute  was  to  compel  railroad  companies,  in  all  cases 
to-  which  it  is  applicable,  to  bring  a  suit,  and  appeal  to  the 
courts  to  settle  such  controversies,  instead  ot  arbitrarily 
taking  the  remedy  into  their  own  hands,  and  asserting  thcfr 
rights  by  brute  force.  The  plaintiff,  then,  having  brought  a 
proper  suit  before  the  tribunal  named  in  the  statute,  surely 
cannot  be  turned  out  by  the  same  statute  that  requires  it  to 
come  into  court.  Any  objection,  therefore,  founded  upon 
this  statute  renders  it  indispensable  to  show  that  the  present 
suit  is  not  such  a  one  as  the  statute  contemplated.  And 
here  the  only  possible  question  that  can  be  raised  is  whether 
the  statute  is  exclusive  as  to  the  form  of  remedy,  and  re- 
quires an  action  at  law  instead  of  a  proceeding  in  equity. 
But  wh^t  foundation  is  there  for  such  construction  ?  The 
statute  is  silent  as  to  the  form  of  remedy.  It  simply  uses 
the  term  "  complaint,"  which  is  just  as  applicable  to  equity 
as  to  law.  Section  28  of  the  practice  act  in  terms  provided 
that  the  word  ** complaint"  should  be  substituted  not  only 
for  "declaration,"  but  also  for  "petition,"  or  "bill  in 
equity."  There  is  nothing,  then,  in  the  prescribed  mode  of 
coming  into  court  that  would  exclude  the  present  proceed- 
ings. Is  there  any  clue  in  the  action  required  on  the  part  of 
the  court  upon  the  complaint?  The  statute  characterizes  the 
action  on  the  part  of  the  court  as  a  judgment  or  decree. 
The  word  "  decree"  applies  peculiarly  to  the  final  determi- 
nation of  a  court  of  equity,  as  distinguished  from  that  ol  a 
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court  of  law.  This  alone  would  seem  to  justify  us  in  con- 
struing the  statute  as  referring  to  complaints  in  equity  as 
well  as  at  law.  But  it  may  be  suggested  that  the  statute 
also  speaks  of  settling  a  legal  rio^ht;  but  this  is  not  incon- 
sistent with  the  view  we  have  taken,  for  a  legal  right  may 
be  settled  b}'  a  decree  in  equity.  Where,  as  in  the  case  at 
bar,  the  jurisdiction  of  a  court  of  equity  is  invoked  in  aid  of 
a  legal  right  upon  the  ground  of  averting  irreparable  injury, 
the  court  first  determines  the  legal  right,  and,  if  that  is  free 
from  doubt,  and  the  exigency  requires  it,  the  court  will  at 
once  intervene,  and  protect  the  right  by  decree  of  perpetual 
injunction.  Although  a  complaint  in  trespass  was  open  to 
the  plaintiff,  yet  the  injury  was  liable  to  prove  a  recurring 
one,  and  to  be  attended  with  great  loss  of  property  and  of 
life,  so  that  the  use  of  a  preventive  remedy  by  injunction 
was  eminently  proper.  As  the  finding  fails  to  give  the  par- 
ticular date  when  the  railroad  company  obstructed  the 
crossing  by  the  erection  of  a  fence,  it  may  be  well  to  state 
that  no  claim  was  made  that  it  was  after  the  passage  of  th« 
act  last  referred  to,  and  it  will  be  seen  that  the  defendant's 
answer  to  the  amended  complaint  gives  the  date  as  August 
14,  1888,  so  that  there  is  no  foundation  for  any  claim  that 
the  railroad  company  violated  the  statute  by  first  asserting 
its  rights  in  the  manner  indicated.  There  was  error  in  the 
judgment  complained  of,  and  it  is  reversed.  The  other 
judges  concurred. 

Land  Owner's  Right  of  Communication  Across  Railroad — Duty  to  Estab* 
<ish  Farm  Crossings. — In  a  recent  case,  decided  by  the  supreme  court  of 
Canada,  it  was  said  to  be  "  preposterous  "  to  conceive  it  to  be  competent 
for  the  government  to  divide  a  man's  property  by  a  railroad,  and,  leaving 
him  the  several  parts,  to  deprive  him  of  all  right  to  a  crossing  over  or 
under  the  railway,  from  one  part  to  another,  suitable  to  the  full  enjoyment 
of  his  farm  as  severed  into  parts  by  the  railroad,  or  having:  once  provided 
a  necessary  crossing  to  deprive  the  land  of  the  benefit  of  such  crossing. 
Vezina  v.  The  Queen.  17  Can.  Supreme  Ct.  i,  44  Am.  &  Eng.  R.  Cas.  73. 
See  also  Canada  Southern  R.  Co.  v.  Clouse,  13  Can.  Supreme  Ct.  157,  35 
Am.  tS:  Eng.  R.  Cas.  296.  However,  in  this  country,  it  is  conceived  that 
it  is  the  law  that  unless  it  is  made  obligator}'  by  statute,  a  railroad  com- 
pany is  not  under  any  obligation  to  provide  or  construct  farm  crossings 
for  the  benefit  of  land  owners,  whose  property  is  intersected  by  the  rail- 
road. In  nearly  all  the  states  it  is  required  by  statute  that  farm  crossings 
shall  be  made  in  proper  cases,  and  in  some  of  them  cattle  guards  must 
be  placed  at  such  crossings ;  and  where  this  is  required  the  duty  exists 
vvfiether  the  land  was  obtained  by  purchase  or  condemnation.  Clark  ?'. 
Rochester,  L.  &  N.  R.  Co.,  18  Barb.  (N.  Y.)  350.  And  see  generally  upon 
this  subject,  Omaha  &  R.  V.  R.  Co.  v.  Severin  (Neb.),  45  Am.  &  Eng.  R. 
Cas.  122,  note  136;  People  v.  Detroit  G.  H.  &  M.  R  Co.  (Mich.),  42  Id, 
257 ;  and  cases  cited  in  note  44  ft/.  92. 

When  Farm  Crossing  is  Necessary  Within  Meaning  of  Statute.^— In  Dubbs 
-J.  Philadelphia  &  R.  R.  Co.  (Pa.  March  28,  1892),  23  Atl.  Rep.  883,  it  was 
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held  that  the  fact  that  a  farmer,  whose  land  is  intersected  by  a  railroad, 
cannot  pass  over  one  part  of  his  farm  to  another  without  either  crossing 
the  railroad  or  goin^  half  a  mile  out  of  his  way,  makes  the  construction 
of  a  crossing  necessary  within  the  meaning  of  a  statute  (Code  Pa.  Feb. 
19,  1849),  making*  it  the  duty  of  all  railroad  companies,  "  for  the  accom- 
modation of  all  persons  owning  or  possessing  land  through  which  the  rail- 
road may  pass,  *  *  *  to  make  or  cause  to  be  made  a  good  and  suffi- 
cient causeway  or  causeways,  whenever  the  same  may  be  necessary  to  en- 
able the  occupant  or  occupants  of  the  said  land  to  cross  or  pass  over  the 
same  with  wagons,  carts,  and  implements  of  husbandry,  as  occasion  may 
require." 

Right  of  Owner  of  Land  on  One  Side  Only  to  Have  Farm  Crossing. — The 
New  York  Code  of  1850,  chap.  140,  §  44,  provides :  **  Every  corporation 
formed  under  this  act  shall  erect  and  maintain  fences  on  the  sides  of  their 
road  of  the  height  and  strength  of  a  division  fence  required  by  law,  with 
openings  or  gates  or  bars  therein,  and  farm  crossings  of  the  road,  for  the 
use  of  the  proprietors  of  lands  adjoining  such  railroad."  Heldy  that  the 
owner  of  land  adjoining  the  road  on  but  one  side  has  a  right  to  a  cross- 
ing such  as  may  be  necessary  for  him  to  reach  his  property.  Buffalo 
Stone  &  Cement  Co.  v.  Delaware,  L.  &  W.  R.  Co.  (N.  Y.,  Dec.  i,  1891),  29 
N.  E.  Rep.  121.  The  court  said  :  **  Take  the  case  of  a  farm  abutting  on  a 
public  highway,  as  this  one  did.  and  the  corporation,  instead  of  acquiring 
its  right  of  way  some  little  distance  from  the  street,  takes  one  alongside 
of  the  highway,  so  that  one  of  the  exterior  lines  of  the  land  taken  coin- 
cides with  one  of  the  boundary  lines  of  the  farm.  In  such  a  case  the  land 
is  not  divided,  but  the  land  not  taken  is  as  effectually  cut  off  as  though 
land  remained  on  both  sides  of  the  road.  Again — which  is  this  case — 
two  parallel  and  contiguous  railroads  are  built  at  different  times  through 
a  farm.  The  owner  has  a  right  to  a  crossing  over  the  first  road  which  is 
constructed,  but  when  the  second  railroad  is  built  it  is  argued  that  the 
owner  has  no  right  to  compel  that  corporation  to  construct  a  crossing. 
The  statute  is  not  capable  of  any  such  narrow  construction,  its  design 
being  to  compel  such  corporations  to  construct  and  maintain  such  cross- 
ings over  their  lines  as  are  necessary  to  enable  owners  havmg  land  abut- 
ting on  either  or  both  sides  of  the  road  to  reach  and  work  their  proper- 
ties." 

Farm  Crossing  Not  Limited  to  Agricultural  Purposes. — The  New  York  stat- 
ute (Laws  1850,  chap.  140,  $  44)  providing  that  railroad  companies  must 
maintain  farm  crossings  is  not  to  be  limited  to  crossings  solely  for  agricul- 
tural purposes,  but  is  deemed  to  include  crossings  to  remove  the  natural 
products  of  the  land,  such  as  stone,  minerals,  etc.  Buffalo  Stone  &  Cement 
Co.  V.  Delaware,  L.  &  W.  R.  Co.   (N.  Y..  Dec.  i,  189 1).  29  N.  E.  Rep.  121. 

Right  of  County  Commissioners  to  Order  Private  Crossings— Massachusetts 
Statute. — Since  the  Mass.  St.  of  1874,  chap.  372,  §  81  (Pub.  Sts.,  chap.  112, 
§  113),  a  structure,  by  which  the  land  owner  whose  lands  have  been  ap- 
propriated by  a  railroad  company,  may  conveniently  cross  the  tracks  at 
the  same  grade,  or  over  or  under  the  same,  may  be  ordered,  if  the  county 
•commissioners  judge  it  reasonable  for  his  security  and  benefit.  Boston 
&  Providence  K.  Corp.  v.  Doherty.  154  Mass.  314. 

Duty  of  Lessee  of  Railroad  to  Maintain  Farm  Crossing. — Where  a  rail- 
way company  organized  under  the  laws  of  the  state  leases  its  prop- 
erty to  a  foreign  company,  and  by  a  covenant  in  that  lease  the  latter  ex- 
pressly agrees  to  perform  all  things  in  connection  with  the  road  which 
the  lessor  might  be  re<^uired  by  law  to  perform,  the  lessee  must  maintain 
farm  crossings,  as  required  by  Laws  1850,  chap.  140,  $  44.  Buffalo  Stone 
&' Cement  Co.  v.  Delaware,  (,.  &  W.  R.  Co.  (N.  Y.,  Dec.  i,  1891),  29  N.  E. 
Rep.  121. 
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Extinguishment  of  Crossing  by  Railroad— Permission  of  Land  Owner— Evi- 
dence.—On  the  issue  whether  a  right  of  way  across  the  plaintiff's  railroad 
tracks  enjoved  by  the  defendant  had  been  extinguished  by  his  license  to 
the  plaintiff  to  close  up  the  way  conditioned  upon  another  suitable  way 
being  furnished  to  the  defendant,  which  condition  the  plaintifl  had  per- 
formed, the  plaintifl,  against  the  defendant's  objection,  offered  evidence 
that,  on  account  of  the  great  increase  of  the  plaintiff's  business  the  con- 
dition of  affairs  had  become  such  that  it  was  not  safe  for  the  operation  of 
the  road  to  continue  such  way  ;  and  that  additional  accommodations, 
which,  if  built  on  the  plaintiff's  land,  would  necessarily  extend  across  and 
close  up  the  w^ay,  were  absolutely  necessary  for  the  accommodation  of  the 
traveling  public.  Held,  that  the  evidence  was  properly  admitted.  Bos- 
ton &  Providence  R.  Corp.  v,  Doherty,  154  Mass.  314. 


State  ex  rcL  Grady. 

V. 

Chicago,  Madison  &  Northern  R.  Co. 

(ZP   Wisconsin  2jp.) 

Farm  Crossings— Mandamus  to  Compel  Construction— Effect  of  Statute 
Imposing  Penalty. — Where  a  statute  makes  it  the  absolute  duty  of  a  rail- 
road company  to  construct  farm  crossings,  a  railroad  company  can  be  com- 
pelled by  mandamus  to  comply  with  this  duty,  unless  it  can  show  a  valid 
excuse  tor  not  doing  so.  The  fact  that  the  statute  imposes  a  penalty 
upon  the  company  for  neglecting  to  make  proper  crossings,  and  gives  the 
occupants  of  a  farm  the  right  to  recover  the  same,  does  not  deprive  them 
of  the  remedy  by  mandamus. 

Direction  of  Writ  of  Mandamus  to  Railroad  Company  in  Corporate 
Name.— In  a  proceeding  hw  mandamus  against  a  railroad  company,  it  is 
proper  to  direct  a  writ  to  tne  company  in  its  corporate  name. 

Appeal  from  Green  Circuit  Court. 

B,  Diinwiddie,  for  appellant. 

P.  y.  Clawson  and  B,  J,  Steifens,  for  resoondent. 

Cole,  C.  J. — The  relator  is  the  owner  of  a  farm  across 
which  the  defendant  company  has  constructed  its  railway 
CMeiuted.  ^^ack,  dividing  the  farm  into  two  separate  parcels. 
The  company  has  been  operating  its  road,  running 
daily  trains  of  cars  over  the  same,  for  more  than  a  year,  but 
has  neglected  to  construct  suitable  farm  crossings  for  the 
convenience  of  the  relator  in  passing  with  his  teams  and 
stock  from  one  part  of  his  premises  to  the  other;  and  this 
application  is  for  a  mandamus  to  compel  the  company 
to  construct  proper  crossings.  On  motion,  the  alterna- 
tive \yrit  was  quashed,  and  the  appeal  is  from  the  order 
quashing  the  writ.  In  support  of  the  decision  of  the  circuit 
court,  it  is  argued  that  the  petition  dqes  not  state  facts  show- 
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ing  that  the  relator  is  entitled  to  the  relief  demanded ;  in 
other  words,  that  it  fails  to  show  that  it  is  the  dyty  of  the 
company^to  construct  such  farm  crossings.  This  is  a  mis- 
take as  to  the  duty  which  the  statute  imposes  on  the  com- 
pany. Chapter  193,  Laws  1881,  which  amends  section  1810 
of  the  Revised  Statutes,  provides,  in  effect,  that  every  rail- 
road corporation  operating  any  railroad  shall  erect  fences 
on  both  sides  of  its  road  of  the  height  prescribed,  with 
openings  or  gaps  or  bars  therein,  and  suitable  and  con- 
venient farm  crossings  of  the  road  for  the  use  of  the  occu- 
pant of  the  lands  adjoining. 

Thus,  it  will  be  seen,  the  statute  imposes  a  distinct  and 
absolute  legal  duty  upon  the  company  to  construct  these 
farm  crossings.  The  language  of  the  statute  is  ii,nd«mM  to 
clear  and  specific,  and  cannot  be  made  plainer  by  compel  con- 
illustration  or  argument.  It  is  imperative  or  •traction  of 
mandatory,  requiring  the  corporation  to  perform  «"*"*"»• 
its  legal  duty.  It  is  said  it  appears  from  the  petition  that 
there  is  a  public  highway  which  runs  along  on  the  east  side 
of  the  relator's  farm,  andf  connects  the  two  portions  thereof, 
and  that  where  the  railway  crosses  this  highway  a  bridge 
has  been  built  o,ver  a  deep  cut,  which,  it  is  claimed,  answers 
every  purpose  of  a  farm  crossing.  VVe  can  make  no  such 
an  inference  from  the  matters  stated  in  the  petition,  nor  hold 
that  the  bridge  meets  the  requirements  01  the  statute,  and 
relieves  the  company  from  the  duty  of  constructing  any 
other  farm  crossmg.  It  is  possible  that  the  company  can 
show  by  evidence  that  this  bridge  on  the  highway  fully 
answers  the  end  and  object  of  the  statute,  but  we  cannot 
presume  that  it  does.  On  the  contrary,  as  the  statute  in  ab- 
solute terms,  makes  it  the  duty  of  the  company  to  construct 
farm  crossings  for  the  use  of  the  occupants  of  the  adjoining 
lands,  the  company  is  under  obligation  to  show  some  valid 
excuse  for  neglecting  to  perform  its  duty.  We  therefore 
hold,  as  the  duty  of  the  company  was  absolute  and  clear  to 
make  the  proper  farm  crossings,  unless  there  is  some  other 
objection  to  granting  the  writ,  it  was  error  to  quash  it  on  the 
facts  stated. 

Again,  it  is  said  the  court  always  refuses  to  grant  a  writ  of 
mandamus  where  the  party  has  another  adequate  legal  remedy. 
But  has  the  relator  such  a  remedy.'^  Section  181 3 
provides,  where  a  railroad  corporation  neglects  to  ^j*  •'  *■[ 
construct  farm  crossings  proper  for  the  use  of  the  titj.**  ^*' 
lands  over  which  its  road  is  operated,  the  owner 
or  occupant  may  give  the  corporation  written  notice  to  con- 
struct such  necessary  farm  crossings,  and  if  the  company, 
after  being  so  notified,  neglects  for  three  months  to  construct 
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the  crossings,  it  shall  be  liable  to  pay  the  owner  or  occupant 
.  $10  for  each  and  every  locomotive  that  may  thereafter  pass 
through  the  lands  until  the  farm  crossing  is  made.  This 
provision  enables  the  owner  to  sue  the  corporation  and  re- 
cover damages  or  penalties  for  its  failure  to  perform  its 
legal  duty  ;  but  that  will  not  secure  the  construction  of  the 
necessary  farm  crossing,  nor  will  it  afford  an  adequate  rem- 
ed^^  The  writ  of  mandamus  would  seem  to  be  the  most 
efficient,  if  not  the  only  adequate,  means  for  compelling  the 
corporation  to  do  its  legal  duty.  It  is  true,  in  Town  of 
Jamestown  v,  Chicago,  B.  &  N.  K.  Co.,  69  Wis.  648,  32  Am. 
&  Eng.  R.  Cas.  263,  and  City  of  Oshkosh  v,  Milwaukee  &  L. 
W.  R.  Co.,  74  Wis.  534,  3p  Am.  &  Eng.  R.  Cas.  681,  a  bill  in 
equity  for  a  mandatory  mjunction  was  sustained  to  compel 
a  corporation  to  restore  a  highway  or  street  to  its  former 
condition  of  usefulness.  Perhaps  that  remedy  might  have 
been  resorted  to  in  the  present  case,  but,  though  a  party  may 
have  redress  in  equity,  that  of  itself  is  not  a  conclusive  ob- 
jection to  granting  the  writ  of  mandamus.  It  may  possibly, 
and  would,  influence  the  court  in  the  exercise  of'  the  discre- 
tion which  it  possesses  in  granting  the  writ  under  the  facts 
and  circumstances  of  the  particular  case,  but  does  not  affect 
its  right  or  jurisdiction.  Nor  does  the  fact  that  the  party  is 
liable  to  indictment  and  punishment  for  his  omission  to  do 
the  act  to  compel  the  performance  of  which  the  writ  is 
sought  constitute  any  objection  to  granting  the  writ.  People 
V,  Mayor,  etc.,  of  N. Y .,  10  Wend.  (N.  Y.^  593;  Shortt,  Inform. 
Prohib.  &  Mand.  235.  It  seems  to  us  clear  that  mandamus  is 
the  only  legal  remedy  to  which  the  relator  can  resort  in  this 
case  to  enforce  his  rights  to  compel  the  corporation  to  per- 
form the  duty  which  the  law  imposes.  The  fact  that  the 
company  is  liable  to  pay  $10  for  each  and  every  locomotive 
which  passes  over  the  land  while  it  neglects,  after  notice  for 
three  months,  to  construct  the  proper  farm  crossing,  consti- 
tutes no  reason  for  denying  the  right.  That  does  not  take 
away  the  remedy,  and  does  not  profess  to  be  exclusive  of 
other  means  of  redress. 

The  learned  counsel  for  the  company  says,  to  entitle  a 
person  to  the  writ  two  things  must  concur :  (i)  A  clear  right 
to  have  the  act  done  to  compel  the  doing  of  which  the  writ  is 
sought ;  and  (2)  that  there  is  no  other  adequate  legal  remedy  by 
which  the  performance  of  the  specific  duty  can  be  enforced ; 
and  that  the  discharge  of  the  duty  is  not  discretionary. 
These  conditions  concur  in  the  present  case.  The  relator 
certainly  has  a  clear  legal  right  to  have  the  farm  crossings 
constructed  for  his  use  in  cultivating  the  farm,  and  there  is 
no  other  adequate  legal  remedy  to  compel  the  company  to 
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do  that  act.  If  it  shall  appear  on  the  hearing  of  the  answer 
of  the  corporation  that  the  making  of  the  farm  crossing  is 
unnecessary  because  of  the  existence  of  a  highway  on  the 
cast  ^ide  or  the  farm  and  the  bridge  over  the  cut  furnishing 
all  needful  facilities  for  passing  from  one  part  of  the  premises 
to  the  other,  or  that  the  construction  of  a  farm  crossing 
would  be  impracticable  on  account  of  the  situation  of  the  land, 
these  facts  can  be  made  to  appear  on  the  hearing.  But, 
upon  the  matters  set  forth  in  the  petition,  nothing  is  shown 
which  excuses  the  company  from  performing  its  statutory 
dut\\ 

The  writ  is  directed  to  the  corporation  in  its  corporate 
name,  and  it  is  insisted  that  it  is  misdirected  ;  but  we  are  in- 
clined to  hold  the  direction  good.  Of  course,  the  j^i^^^^^^  ^f 
corporation  must,  act  through  its  officers  and  ^rit  u  cor. 
agents,  but  whose  duty  it  is  to  see  to  the  con-  ponteMmt. 
struction  of  farm  crossings  may  not  be  known. 
We  hold  the  direction  is  sufficient.  It  follows  from  these 
views  that  the  order  of  the  circuit  court  quashing  the  writ 
must  be  reversed,  and  the  cause  be  remanded  for  further  pro- 
ceedings according  to  law. 

Farm  Crossing— Action  to  Compel  Construction — Objection  to  Remedy.— 
In  an  action  against  a  railroad  company  to  compel  the  construction  of  a 
farm  crossing,  an  objection  that  mandamus  is  the  appropriate  remedy, 
when  not  taken  by  the  answer  or  on  the  trial,  will  not  be  considered  on 
appeal.  Buffalo  Stone  &  Cement  Co.  v,  Delaware,  L.  &  W.  R.  Co.  (N.  Y., 
Dec.  i«  1891),  29  N.  E.  Rep.  121. 


New  York  &  New  England  R.  Co. 

V. 

City  of  Waterbury. 

{Connecticut  Supreme  Court  of  Errors^  January  5,  i8gi^ 

Laying  out  Highway  Across  Railroad — Damages— Expense  of  Crossing. — 
Where  the  charter  of  a  railroad  company  may  be  altered  at  the  pleasure 
of  the  legislature,  such  company,  across  whose  track  a  highway  is  laid  out, 
is  not  entitled  to  have  taken  into  account,  in  the  estimation  of  its  damages, 
the  expense  of  bridging  the  highway,  one  half  of  which  is  by  statute  im- 
p)osed  upon  the  company,  the  other  half  to  be  paid  by  the  town,  city  or 
borough  constructing  tne  highway.  Comp>ensation  for  expenses  arising 
through  such  statutory  imposition  is  not  a  legal  element  of  damages. 

Case  reserved  from  New  Haven  Superior  Court. 

Application  by  the  New  York  &  New  England  Railroad 
Company  for  a  reassessment  of  damages  for  the  taking  of 
land  for  a  highway  by  the  city  of  \Vat«rbury. 
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E,  D,  RobbinSy  for  plaintiff. 
G,  E.  Terry ^  for  defendant. 

Seymour,  J. — The  legislature  in  the  year  1883  passed  an 
act  "  concerning  the  crossing  of  railroads  by  highways."  It 
#.      ♦ «  ^      provided  in  one  of  its  sections  that  **  whenever  a 

Cam  luted.        '^  1  •     1  ^  •  r  ■  •     1 

new  highway  or  a  new  portion  01  a  highway 
should  thereafter  be  constructed  across  a  railroad,  such  high- 
way or  portion  of  highway  shall  pass  over  or  under  the  rail- 
road, as  the  railroad  commissioners  shall  direct.  The 
company  or  trustee  operating  such  railroad  shall  construct 
such  crossing  to  the  approval  of  the  railroad  commissioners, 
and  may  take  land  for  the  purposes  of  this  section,  in  the 
manner  now  provided  by  law  for  the  taking  of  land  by  rail- 
road companies.  One-half  the  expense  of  such  crossing  shall 
be  borne  by  the  company  or  trustee  constructing  the  same, 
and  the  other  half  thereof  shall  be  paid  to  said  company  or 
trustee  by  the  town,  city  or  borough  which  constructs  said 
highway  or  portion  of  highway."  Gen.  St.  §  3481.  After 
the  passage  of  this  act  the  board  of  road  commissioners  of 
the  City  of  Waterbury,  upon  due  notice  to  and  after  hearing 
all  owners  of  land  proposed  to  be  taken  thereby,  laid  out  a 
highway  in  said  city,  called  "Fifth  Street"  which  lay-out 
crosses  the  track  of  the  applicant,  and  includes  and  takes 
therefor  land  in  which  it  has  the  estate  in  fee.  By  direction 
of  the  railroad  commissioners  the  highway  was  made  to  pass 
under  the  railroad.  The  railroad  company  constructed  the 
crossing  to  the  approval  of  said  commissioners  at  an  expense 
of  $7,755.19.  One-half  of  this  sum  has  been  paid  by  the  city, 
but  the  railroad  company  has  demanded  the  other  half,  and 
claims  to  be  entitled  thereto.  On  July  11, 1887,  the  board  of 
compensation  of  Waterbury  assessed  and  determined  that 
the  city  pay  to  the  railroad  company,  in  full  of  all  damages 
over  and  above  all  benefits  accruing  to  the  applicant  from 
the  said  lay-out  and  extension  of  Fifth  street,  the  sum  of  $198, 
and  made  its  report  accordingly  to  the  court  of  common 
council  of  the  city.  The  report  was  accepted  and  duly  re- 
corded, and  said  assessment  of  benefits  and  damages  was 
confirmed  and  adopted  by  the  court  of  common  council,  and 
approved  by  the  mayor  of  the  city.  Thereupon  the  railroad 
company  brought  its  application  in  due  form  for  a  reassess- 
ment of  damages.  The  superior  court  finds  that  if  said  one- 
half  of  the  cost  of  conveying  the  railroad  over  the  highway 
which  has  not  been  paid  to  the  railroad  company  by  the  city 
is  to  be  taken  into  account  and  allowed  in  estimating  the 
damage  to  which  the  company  is  entitled,  the  damages  are 
$4,027.59 ;  otherwise,  the  damages  are  $250.    The  question 
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what  judgment  shall  be  rendered  upon  the  facts  of  the  case 
is  reserved  for  the  advice  of  this  court. 

The  contention  of  the  railroad  company  is  that  it  is  entitled 
to  claim  and  receive  as  part  of  its  damages  for  the  taking  of 
its  land  for  the  highway,  compensation  for  the  coauntion  of 
entire  expense  which  it  was  compelled  to  incur  in  compauj.*"^ 
constructing  the  crossing  as  directed  by  the  rail- 
road  commissioners.  It  insists  that  the  statute  dividing  the 
expense  is  not  applicable  to  this  case,  and  that  to  apply  it 
and  enforce  it  would  be  in  violation  of  the  provision  of  our 
constitution  that  the  property  of  no  person  shall  be  taken  for 
public  use  without  just  compensation  therefor. 

The  statute  was  passed,  as  is  well  known,  as  part  of  a 
general  plan  to  diminish  the  number  of  grade  crossings.  Of 
course  the  legislature  did  not  contemplate,  when  ^^  .„eof 
it  provided  that  one-half  the  expense  01  construct-  erowfnrnot 
ing  crossings  under  its  provisions  should  be  borne  an  element  of 
by  the  railroad  company,  that  it  in  turn  could  re-  ^»"«»w- 
cover  such  half  from  the  town,  city  or  borough  constructing 
the  highway,  under  a  claim  for  damages  consequent  upon 
the  exercise  of  the  right  of  eminent  domain  in  taking  land  of 
the  railroad  for  highway  purposes.  The  applicant  neverthe- 
less claims  that  the  entire  expense  of  constructing  the  cross- 
ing  is  damage  incident  to  the  taking  of  its  land  by  the 
condemnation  proceedings,  to  which  it  is  entitled  as  just 
compensation.  It  argues  that,  inasmuch  as  the  law  compels 
it  to  build  the  bridge  and  pay  one-half  of  the  expense  of  so 
building,  therefore  Waterbury  must  pay  such  one-half  of  the 
expense,  in  addition  to  its  own  share,  as  just  compensation 
for  taking  the  land.  The  charter  of  the  New  York  &  New 
England  Railroad  Company  is  not  what  is  called  a  "  close 
charter,"  but  is  subject  to  legislative  amendment.  All 
general  laws  and  mere  matters  of  police  regulation  affecting 
corporations  are  binding  without  their  assent.  New  Haven 
&  D.  Co.  V.  Chapman,  38  Conn.  71.  The  act  in  question  has 
the  effect  of  an  alteration  of  the  charter  of  a  company,  pre- 
viously incorporated  by  a  charter  which  did  not  impose  the 
duty,  but  which  contained  a  provision  that  it  might  be  altered 
at  the  pleasure  of  the  legislature.  Bulkley  v.  New  York  & 
N.  H.  R,  Co.,  27  Conn.  479.  It  was  held  in  English  v.  North- 
ampton  Co.,  32  Conn.  240,  that,  under  the  power  to  amend  a 
charter,  the  general  assembly  had  a  right  to  impose  upon  the 
defendant  any  additional  condition  or  burden  connected 
with  the  grant  which  they  might  justly  have  imposed 
originally.  In  that  case  the  defendant's  charter  empowered 
it  to  construct  and  use  a  railroad  terminating  in  the  city  of 
New  Haven,  and   provided    that   the  construction   and   use 
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of  that  part  of  the  road  within  the  limits  of  the  city- 
should  be  subject  to  such  regulations  as  the  common 
council  should  prescribe.  After  the  defendant  had  con- 
structed its  road  and  built  bridges  over  the  same  within  the 
city  and  to  its  acceptance,  the  legislature  passed  an  act 
authorizing  the  common  council  to  order  the  bridges  widened 
in  such  manner  as  public  convenience  might  require,  and  to 
enforce  the  order.  It  was  contended  by  the  defendant  that 
the  act  was  unconstitutional,  as  impairing  the  obligation  of 
the  contract  of  the  state,  and  as  taking  its  property  without 
compensation  therefor.  But  the  court  held  the  contrary, 
and  sustained  the  statute.  This  court  said  in  City  of  Bridge- 
port V.  New  York  &  N.  H.  R.  Co.,  36  Conn.  269:  "  There 
have  been  many  decisions  where  new  highways  have  been 
laid  across  railroads,  and  the  railroad  company  have  claimed 
damages  for  increased  liability  to  accidents  at  the  crossings, 
or  for  increased  expense  of  ringing  the  bell,  or  for  liability  to 
be  ordered  by  the  commissioners  to  build  a  bridge  over  the 
track,  or  to  keep  gates  or  flagmen.  All  such  claims  for 
damages,  and  all  claims  that  were  not  direct  and  immediate 
burdens,  have  been  uniformly  holden  too  contihgent  and  re- 
mote to  be  the  basis  of  an  assessment  for  damages."  There 
can  be  no  doubt  of  the  right  of  the  legislature  to  require 
railroad  companies  to  bridge  their  crossings  of  existing  high- 
ways  at  their  own  expense.  The  case  of  English  z;.  North- 
ampton Co.,  supra,  fully  recognizes  that  right,  and  it  is  ex- 
pressly held  in  Appeal  of  New  York  &  N.  ^.  R.  Co.,  58  Conn. 
532,  45  Am.  &  Eng.  R.  Cas.  109.  In  the  latter  case  this  court 
says  "  that  such  crossings  are  public  nuisances,  dangerous  to 
human  life,  and  no  man  has  a  vested  interest  in  the  creation 
or  continuance  of  such  a  nuisance.  In  the  exercise  of  the 
power  of  protecting  human  life  the  legislature  may  at  any 
time,  and  without  notice,  abate  it,  or  prevent  its  existence.'* 
The  same  right  is  strongly  affirmed  in  People  v,  Boston  &  A. 
R.  Co.,  70  >f!  Y.  569. 

The  applicant  argues  that  the  law  being  so  that,  if  a 
factory  building  must  be  raised  or  lowered,  shored  up  or 
moved,  in  consequence  of  the  taking  of  land  of  a  manufactur- 
ing company  for  a  highway,  such  companjr  must  be  paid 
enough  to  make  good  the  expense  so  necessitated,  therefore 
the  same  rule  must  be  adopted  in  respect  to  the  construction 
of  the  bridge  in  this  case,  required  by  the  law.  But  the 
cases  stand  upon  a  very  different  footing.  In  one  the  damage 
is  the  direct,  natural,  unavoidable  result  of  the  taking.  In 
the  other  the  damage  is  in  no  way  directly  or  naturally  con- 
nected with  the  taking,  but  artificially,  and  by  means  of  a 
statute  which  has  respect  to  the  safety  of  the  public,  and  not 
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to  the  damage  of  the  party  whose  property  is  taken,  or  to 
the  benefit  ot  the  party  who  takes  it. 

The  question  before  us  is  an  interesting  one,  and  not 
entirely  free  from  difficulties.  The  statute  requires  the  ap- 
plicant to  construct  a  bridge  over  the  highway  which  is  laid 
out  across  its  track.  Now,  because  it  owned  the  land  taken 
for  the  highway  crossing  in  fee,  and  it  was  therefore  taken 
under  the  exercise  of  the  right  of  eminent  domain,  can  the 
applicant  demand,  b}^  way  of  just  compensation,  that  the  one- 
half  of  the  expense,  which  the  law  requires  him  to  pay,  shall 
be  paid  back  to  him  by  the  respondent  ?  We  think  not. 
Compensation  for  expense  arising  through  such  statutory 
obligation  is  not  a  legal  element  of  damage.  There  is  no 
right  to  compensation  for  what  the  law  says  shall  be  done  at 
the  expense  of  the  railroad  company.  It  is  not  a  taking  of 
property  to  compel  it  to  pay  one-half  the  expense  of  building 
a  bridge  to  protect  the  public,  nor.  damage  incident  to  the 
taking  of  property  within  the  true  meaning  of  the  words. 
We  cannot  hold  that  a  duty  which  the  state  has  most  justly 
imposed  upon  the  applicant  as  its  share  towards  the  protec- 
tion of  life  should  be  turned  into  an  element  of  damage,  for 
which  compensation  must  be  made  when  circumstances  arise 
which  create  the  duty.  We  are  well  aware  that  there  are 
decisions  that,  where  highways  cross  a  railroad,  the  expense 
of  cattle-guards,  signs,  and  planking  is  an  element  of  damage 
which. must  be  paid  for.  Different  states  have  decided  differ- 
ently upon  this  point.  Mills,  Em.  Dora.  §  33.  Perhaps  it  is 
impossible  to  discriminate  between  those  cases  where  com- 
pensation has  been  awarded  and  the  case  at  bar.  But  the 
precise  question  here  involved  is  substantiall)'^  novel,  and,  at 
the  risk  ot  antagonizing  the  rule,  if  it  exists,  of  allowing  com- 
pensation for  the  expense  of  erecting  statutory  safeguards, 
we  must  decide  this  case  upon  the  principles  we  have  stated. 
The  superior  court  is  advised  to  assess  damages  in  favor  of 
the  applicant  to  the  amount  of  $250,  and  to  render  judgment 
accordingly.     The  other  judges  concur. 

Laying  out  Highway  Across  Railroad  Tracic— Damages  to  which  Company  is 
Entitledi — See  Kansas  Central  R.  Co.  v.  Board,  etc.,  of  Jackson  County, 
(Kan.),  46  Am.  &  Eng.  R.  Cas.  26;  State  ex  reL  St.  Paul,  M.  &  M.  R.  Co. 
v,  Shardlow,  (Minn.),  45  Id,  106;  State  ex  rel,  St.  Paul,  M.  &  M.  R.  Co.  v. 
District  Court,  (Minn.),  42  Id.  241,  note  247;  State  z/.  Chicago,  B.  &  Q.  R. 
Co.  (Neb.),  42  Id.  248,  note  253. 
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Kentucky  Central  R.  Co. 
Commonwealth. 

{Kentucky  Court  of  Appeals^  February  4,  iSp2,) 

Statute  Requiring  Watcliman  at  Crossing— Constitutional  Law. — A  statute 
requiring  a  particular  railroad  company  to  keep  a  watchman  at  a  certain 
turnpike  crossing,  is  not  invalid  on  the  ground  that  it  is  partial  or  dis- 
criminating legislation. 

Appeal  from  Fayette  Circuit  Court. 

Indictment  against  the  Kentucky  Central  Railway  Com- 
pany  for  failing  to  keep  a  watchman  at  a  turnpike  crossing. 
From  a  conviction  defendant  appeals. 

Breckenridge  &  Shelby  for  appellant. 

W,  y.  Hcndrick  and  R,  Reid Rogers,  for  the  Commonwealth. 

Pryor,  J. — The  legislature  passed  an  Act  imposing  a  pen- 
alty  on  the  appellant  in  the  event  it  failed  to  keep  a  watch- 
€u«  iut«d.  "^^"  where  its  track  crosses  the  Lexington  and  Cyn- 
thiana  turnpike  ;  the  Act  also  requiring  a  perform- 
ance of  this  duty.  The  company  neglected  or  refused  to 
comply  with  this  statute,  and  on  a  hearing,  when  the  law 
and  facts  were  submitted  to  the  court,  (the  company  having 
been  indicted,)  the  penalty  was  enforced.  The  case  is 
brought  here  by  the  company,  on  the  ground  that  such  leg- 
islation is  partial,  and  discriminates  against  its  road  and  in 
favor  of  like  roads  in  the  state. 

There  is  no  plainer  proposition  than  the  power  of  the  leg- 
islature to  regulate  corporations  such  as  that  of  the  appeU 
lant,  in  order  to  provide  for  the  public  safety. 
AM  Tiiid  u  Flagmen  may  be  required  to  be  stationed  at  dan- 
"ulriT^  gerous  places  or  crossings,  when  it  is  deemed 
necessary  to  the  security  of  those  traveling,  either 
upon  the  highway  where  the  railroad  crosses  it  or  on  the 
train.  It  is  a  police  regulation  that  is  never  surrendered  by 
the  state ;  and  for  a  violation  of  such  laws,  enacted  for  the 
benefit  of  the  public,  and  to  insure  safety  in  travel,  the  com- 
pany  will  be  liable  both  in  civil  and  penal  proceedings.  Coolej- , 
Const.  Lim.  (3d  Ed.)  p.  716.  The  legislature  cannot  be  said 
to  be  partial,  as  the  danger  attending  travel  at  the  particular 
place  may  require  more  care  and  watchfulness  than  at  points 
on  the  same  or  on  other  roads.     It  is  only  where  the  danger 
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exists  that  such  regulations  for  the  public  security  may  be 
exercised.  It  is  said  that  the  regulation  is  unreasonable. 
This  may  be,  but,  if  so,  we  find  no  evidence  in  the  record  show- 
ing such  a  state  of  case,  and,  in  the  absence  of  such  testimony, 
the  legislative  judgment  must  prevail.     Judgment  affirmed. 

Watchman  at  Crossing — Object  of  City  Ordinance  Requiring. — The  ob- 
ject of  a  city  ordinance,  in  requiring  railroads  to  station  a  watchman  at 
street  crossings  used  by  them,  is  to  prevent  travelers  from  going  on  the 
crossing  when  trains  are  approaching,  and  not  to  give  warning  of  danger 
when  it  is  too  late  to  avoid  it.  Dickson  v.  Missouri  Pacilic  R.  Co.,  104 
Mo.  491. 

Failure  to  Station  Watchman  at  Crossing — Contributory  Negligence  of 
Traveler — Proximate  Cause. — In  Dickson  v.  Missouri  Pacific  R.  Co.,  104 
Mo.  491,  it  is  held  that  an  instruction,  in  an  action  against  a  railroad  for 
personal  injuries,  which  tells  the  jury,  that,  if  they  found  the  injury  was 
caused  by  the  failure  of  defendant  to  station  a  watchman  at  the  crossing 
in  question,  the  defendant  was  liable,  unless  the  plaintiff  was  guilty  of  neg- 
ligence, directly  contributory  to  the  accident,  is  not  erroneous  because  it 
does  not  require  that  the  absence  of  the  watchman  must  have  been  the 
direct  and  proximate  cause  of  the  accident. 

Negligence  of  Flagman — Evidence  as  to  How  Flagman  Occupied  His  Time. — 
In  Chicago,  R.  I.  &,P.  R.  Co.  v.  Clough,  (111.,  May  7, 1891),  29  N.  E.  Rep.  184, 
(affirming,  on  rehearing,  45  Am.  &  Eng.  R.  Cas.  137),  the  supreme  court  of 
Illinois  held  that  the  admission  of  evidence  that  the  flagman  at  a  cross- 
ing, in  addition  to  watching  the  crossing,  was  in  the  habit  of  cleaning  the 
switchmen's  lamps  for  pay,  is  harmless  error,  where  it  is  conceded  that  he 
knew  of  the  approach  of  the  train  that  caused  the  injury,  and  the  jury  spe- 
cially found  that  he  first  gave  the  plaintiff  a  signal  to  cross  the  track  and 
afterwards  gave  him  a  signal  to  stop,  but  too  late  to  avoid  the  injury,  since 
the  specific  acts  of  negligence  proved  were  sufficient  to  justify  a  judgment 
for  the  plaintiff. 


DUVALL 

V, 

Baltimore  &  Ohio  R.  Co. 

{J3  Maryland,  //tf.) 

Injury  at  Crossing— Horse  Frightened  by  Escape  of  Steam.— A  railroad 
company  is  not  liable  for  injuries  sustained  at  a  crossing  by  a  traveler  on 
the  highway  thrown  from  her  horse,  which  was  frightened  at  a  sudden  es- 
cape of  steam  from  an  automatic  safety  valve,  attached  to  a  locomotive, 
rightfully  standing  on  the  track  near  the  crossing,  although  there  was  no 
one  on  the  engine  at  the  time,  it  being  shown  that  the  locomotive  when 
built  was  gauged  to  blow  off  at  a  certain  pressure  and  that  neither  the  en- 
gineer nor  the  fireman  had  any  control  over  the  valve. 

Failure  to  Use  "Muffler"  to  Suppress  Noises  of  Escaping  Steam-— The 
failure  of  the  railroad  company  to  use  a  "  mufiier."  a  contrivance  devised 
to  suppress  the  noise  of  escaping  steam,  will  not  render  it  liable  for  such 
an  injury,  although  it  appears  that  such  device  is  in  general  use  on  rail- 
road locomotives. 
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Appeal  from  Carroll  Circuit  Court. 

Jos,  D.  Brooks,  Wm.  A.  McKeldip,  and  H,  M,  Clabaugh  for 
appellant. 

John  K.  Cowen,  for  appellee. 

Robinson,  J. — We  agree  with  the  court  below  that  there 
is  no  evidence  in  this  case  from  which  the  jury  could  fairly 
and  reasonably  find  neg-ligence  on  the  part  of  the 
of  iir^iiff«iiee  defendant  company.  The  freight  train  was  stand- 
ing on  the  tracK  at  Mount  Airy  station,  near  a  pub- 
lic crossing,  waiting  for  telegraphic  orders  to  move.  The 
plaintifif,  on  horseback,  rode  up  to  the  crossing,  saw  the  en- 
gine on  the  track,  and  saw  the  flaeman  standing  by  the  side 
of  the  crossing,  with  his  flag  furled,  thus  indicating  there 
was  no  danger  to  be  apprehended  from  the  movement  of  the 
trains  to  persons  desiring  to  cross  the  track ;  and  while  the 
plaintiff  was  in  the  act  o?  crossing  the  track  there  was  a  sud- 
den escape  of  steam  from  an  automatic  safety-valve  attached 
to  the  engine,  in  consequence  of  which  her  horse  was  fright- 
ened, and  she  was  thrown  on  the  ground  and  injured. 
The  defendant's  engines  are  gauged  to  carry  a  certain  pres- 
sure of  steam  before  they  are  put  on  the  road,  and  when  the 
pressure  reaches  this  point  the  steam  escapes  through  the 
safety-valve,  acting  automatically,  and  neither  the  fireman 
nor  engineer  have  any  control  over  it.     This,  in  short,  is  the 

f)laintiff's  case,  and  if  so,  there  is  no  evidence,  it  seems  to  us, 
rom  which  negligence  can  fairly  be  imputed  to  the  defend* 
ant.  Its  train  was  lawfully  on  its  traclc — this  cannot  be  dis- 
puted ;  and  the  noise  which  frightened  the  plaintiff's  horse 
was  caused  by  the  escape  of  steam  through  an  automatic 
valve — an  attachment  which  it  had  the  right  to  use  in  operat- 
ing  its  engine.  But  then  it  is  said  the  plaintiff  had  the  right 
to  cross  the  defendant's  track.  This  is  true,  and  the  case 
then  is  one  in  which  two  parties  have  equal  rights,  in  the  ex- 
ercise of  which  injury  may  result  to  one  of  them  with  or 
without  liability,  according  to  the  conduct  of  each.  It  was 
no  doubt  the  duty  of  the  defendant  in  the  management  of  its 
train  and  engine  to  exercise  reasonable  care  and  prudence  to 
avoid  injury  to  the  plaintiff  and  to  others  crossing  its  track; 
but  to  hold  the  defendant  liable  there  must  be  some  evidence 
of  negligence. 

Now,  it  was  argued  there  was  negligence  in  permitting 
the  pressure  of  steam  to  reach  a  point  at  which  it  escapes 
through  the  safety-valve  while  the  train  was  stand- 
PrMBvre  of  ippr  on  its  track  near  a  public  crossing,  but  to  this 
exeensiTe.  ^^  caunot  agree.  Here  was  an  engine  attached 
to  twenty-eight  freight-cars,  going  up  a  high  grade, 
requiring  a  full  pressure  of  steam.     It  had  reached  the  sta- 
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tion,  waiting  to  move  at  a  moment's  notice.  To  have  slack- 
ened the  fire  (and  this  was  the  only  wav  by  which  the  pres- 
sure could  have  been  reduced)  would  have  been  to  deprive 
the  engine  of  a  pressure  of  steam  absolutely  necessary  to  its 
movements.  The  pressure  of  steam,  undfer  such  circum- 
stances, must  be  left  to  the  judgment  and  discretion  of  the 
engineer.  It  is  a  mistake  to  assume  that  the  point  at  which 
the  steam  escapes  is  the  danger  point ;  on  the  contrary,  it  is 
one  far  below  the  danger  point;  it  is  one  at  which  from  an 
abundance  of  caution  the  steam  is  permitted  to  escape  in  or- 
der to  avoid  all  possible  risks.  When  the  train  reaches  a 
station  and  is  waitmg  for  orders  to  move,  the  pressure  must 
necessarily  increase,  and  the  noise  caused  bv  the  escape  of 
steam  through  an  automatic  safety-valve  must,  under  such 
circumstances,  be  considered  as  a  noise  necessarily  incident 
to  the  movement  and  operation  of  the  engine.  But  then  it  is 
said  there  was  no  one  at  the  time  on  the  engine.  How  could 
this  affect  the  question?  The  point  at  which  the  steam  es- 
capes  is  fixed  before  the  engine  leaves  the  company's  shops, 
and  over  it  neither  the  engineer  nor  firemen  have  any  con- 
trol. So  it  seems  to  us  there  is  no  evidence  here  to  prove 
that  the  defendant  did  anything  which  it  ought  not  to  have 
done,  or  omitted  to  do  anything  which,  under  the  circum- 
stances, it  ought  to  have  done. 

We  agree  also  with  the  ruling  of  the  court  in  regard  to 
the  evidence  offered  in  the  first  exception.  Here  the  plaintiff 
offered  to  prove  by  the  witness  that  there  was  an 
appliance  in  general  use  on  railroads  known  as  a  ETidencea* 
"  muffler,"  by  which  the  noise  caused  by  the  es-  i^n^*^.' 
cape  of  steam  through  a  safety-valve  is  to  a  certain 
extent  suppressed.  This  evidence  was  offered  for  the  pur- 
pose of  proving  negligence  on  the  part  of  the  defendant  in 
not  using  such  an  appliance.  Now,  the  duty  of  a  railroad  to 
its  passengers,  for  tne  safe  carriage  of  whom  it  is  bound  to 
exercise  the  highest  degree  of  care,  may  require  it  to  adopt 
such  approved  appliances  as  have  been  tounci  after  a  fair  and 
thbrough  trial  to  contribute  to  the  safety  of  railroad  opera- 
tions, and  which  can  be  practically  used.  But  we  are  not 
now  dealing  with  an  injury  to  a  passenger,  but  to  a  person 
attempting  to  cross  the  defendant's  track,  and  towards  whom 
it  was  the  duty  of  the  defendant  to  exercise  reasonable  care 
and  prudence  to  avoid  injury.  The  noise  which  frightened 
the  plaintiff's  horse  was  caused  by  the  escape  01  steam 
through  a  safety-valve  attached  to  the  engine — an  appliance 
in  ordinary  use,  and  attached  to  all  the  defendant's  engines; 
and  we  are  not  prepared  to  hold  that  it  was  the  duty  of  the 
defendant  towards  persons  crossing  its  tracks  to  use  every. 
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possible  contrivance  that  human  ingenuity  might  devise  for 
the  purpose  of  suppressing  noises  caused  by  the  escape  of 
steam  or  from  the  movement  of  trains.  We  have  been  re- 
ferred to  no  case  which  goes  to  this  extent,  nor  do  we  think 
that  such  a  contention  can  be  supported  on  any  sound  prin- 
ciple.    We  must  therefore  affirm  the  judgment  below. 

Horses  Frightened  by  Noises  from  Locomotives— Liability  of  Company. — 

The  right  of  a  railroad  company  to  operate  its  road  includes  the  right  to 
maive  all  the  noises  incident  to  the  movement  and  workmg  of  its  engines, 
as  the  escape  of  steam,  and  to  give  proper  and  usual  admonitions  of  dan- 
ger by  blowing  the  whistle,  ringing  the  bell,  etc.  Accordingly,  a  person 
whose  horse,  m  a  buggy  at  a  public  crossing,  becoming  frightened  at  the 
noises  or  movements  of  a  train,  runs  away  and  is  injured,  has  no  cause  of 
action  against  the  railroad  company,  unless  the  acts  of  its  servants,  which 
caused  the  fright  of  the  animal,  were  negligent  or  wanton  and  malicious, 
and  were  done  in  discharge  of  their  business  for  the  company.  Stanton 
V.  Louisville  &  N.  R.  Co.,  91  Ala.,  382.  If,  however,  the  employes  of  the 
company  acted  negligently  or  wantonly  in  making  the  noises,  the  com- 
pany will  be  liable.  Indianapolis  Union  R.  Co.  v.  Boettcher  (Ind..  Oct. 
15,  1891),  28  N.  E.  Rep.  551.  Thus,  a  Texas  case  was  an  action  against  a 
railroad  company  for  injuries  sustained  by  plaintiff's  wife  from  the  run- 
ning away  of  horses  attached  to  a  four  horse  wagon  in  which  she  was 
riding.  There  was  evidence  that  plaintiff,  who  was  driving  his  wife  along 
a  highway  towards  the  crossing  of  defendant's  railroad,  hearing  the  whis- 
tle of  an  approaching  engine,  left  the  wagon  in  her  charge,  and  ran  ahead 
to  turn  back  from  the  railroad  cattle  which  his  sons  were  driving,  having 
accomplished  which  he  returned,  and  took  hold  of  one  of  the  horses. 
After  reaching  a  point  from  which  the  horses  could  be  readily  seen,  the 
engineer  blew  several  loud  and  sharp  whistles,  before  and  after  reaching 
the  crossing,  frightening  the  horses,  and  causing  them  to  run  away. 
Plaintiff  testified  that  the  horses  became  frightened  at  the  first  whistle, 
and  that  their  fright  could  be  seen  by  those  in  charge  of  the  train.  The 
fireman,  who  was  on  the  tender,  and  some  of  the  passengers  saw  their 
fright  before  the  whistles  were  blown  the  second  time,  and  the  engineer 
did  not  testify  as  to  whether  he  saw  them  or  not.  //i?Ze/,  that  a  verdict 
for  plaintiff  was  warranted,  on  the  ground  that  the  engineer  negligently 
and  wantonly  blew  the  whistle  when  it  was  unnecessary.  Gulf  C.  &  S.  r . 
R.  Co.  V.  Box  (Tex.,  Oct.  20,  1891),  17  S.  W.  Rep.  375.  And  it  is  negli- 
gence for  the  servants  of  a  railroad  company  unnecessarily  to  permit  the 
escape  of  steam  from  and  the  unusual  noises  by  an  engine  in  their  charge 
so  as  to  frighten  a  person's  horse.  Indianapolis  Union  R.  Co.  v.  Boettcher 
(Ind.,  Oct.  15,  1891),  28  N.  E.  Rep.  551.  Especially  after  informing  the 
traveller  that  it  is  safe  to  cross  the  track,  although  such  steam  and  noises 
proceeded  from  the  automatic  operation  of  the  engine.  Keech  v,  Rome, 
W.  c<t  O.  R.  Co..  59  Hun  (N.  Y.),  617. 

In  an  Iowa  case  it  appeared  that  the  plaintiff  was  lawfully  upon  the 
defendant's  depot  grounds,  unloading  corn  into  a  crib,  which  was  near 
two  highway  crossings,  when  the  defendant's  engine  passed  without  sig- 
naling and  frightened  the  plaintiff's  team,  causing  them  to  run  away  and 
injure  the  plaintiff.  A  statute  provided  that  no  railroad  engine  should  ap- 
proach a  highway  crossing  without  giving  a  signal,  and  made  the  neglect  . 
to  give  such  signal  a  misdemeanor.  It  was  held  that  the  defendant  was 
liable,  although  the  plaintiff  was  not  attempting  to  use  the  crossing.  Lon- 
era^ren  v,  Illinois  Central  R.  Co,  (Iowa,  Oct.  10,  1891),  49  N.  W.  Rep.  852. 
And,  in  a  New  Hampshire  case,  where  it  was  held  that  a  railroad  com- 
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pany  was  liable  for  injuries  caused  by  plaintiff 's  horses  being  frightened  by 
a  locomotive  blowing  off  steam,  >^hich  approached  without  giving  any 
signal,  it  was  said  that  the  fact  that  the  escape  of  steam  from  the  locomo- 
tive was  regulated  by  an  automatic  valve,  was  no  justification  for  allowing 
the  steam  to  escape,  and  it  was  a  question  of  facts  for  the  jury  whether 
the  company  was  negligent  in  permitting  the  escape  of  the  steam.  Prfisby 
t'.  Grand  Trunk  R.  Co.  (N.  H.,  July  31,  1891),  22  Atl.  Rep.  554. 

In  Illinois  the  negligence  of  a  railroad  company  in  omitting  to  whistle 
or  ring  a  bell  when  approaching  a  crossing  as  required  by  statute  has  been 
held  not  to  render  the  company  liable  to  a  farmer  who  is  plowing  in  his 
field  near  the  crossing,  and  who  is  injured  through  his  horse  taking  fright 
at  the  train,  since  the  statutory  requirement  is  only  intended  for  the  benefit 
of  travelers  on  the  highway.  Williams  v.  Chicago  &  A.  R.  Co.,  135  111.  491. 
And  a  Texas  statute  (Rev.  St.  art.  4245),  authorizing  a  recovery  for  animals 
run  over  by  a  railroad  train,  has  been  held  not  to  apply  to  a  case  where  ani- 
mals are  injured  not  by  actual  collision  with  a  locomotive  or  car,  but 
through  fright  caused  by  a  train.  St.  Louis  A.  &  T.  R.  Co.  v,  Felton, 
(Tex.  App.,  Dec.  12,  1889),  14  S.  W.  Rep.  1072. 

In  an  action  for  injuries  received,  owing  to  a  horse  becoming  frightened 
at  noises  made  by  an  engine,  it  is  proper  to  show  the  amount  of  travel 
across  the  railroad  at  the  place  of  the  accident,  as  bearing  on  the  defend- 
ant's negligence.  Indianapolis  U.  R.  Co.  v,  Boettcher  (Ind.),  28  N.  E. 
Rep.  551. 

And  see  generally,  as  to  the  liability  of  railroad  companies  for  injuries 
caused  by  horses  becoming  frightened  owing  to  noises  and  obstructions 
at  crossings,  Ohio  &  M.  R.  Co.  v.  Trowbri^e  (Ind.),  45  Am.  &  Eng.  R. 
Cas.  200,  note  205 ;  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Hall  (Ark.),  42  Id.  208 ; 
Abbott  V.  Kalbus  (Wis.),  39  Id.  594,  note  597,  598;  Bailey  v.  Hartford 
AC.  V.  R.  Co.  (Conn.),  37  Id.  483,  note  488  ;  Pense  v.  Chicago,  R.  I.  &  P. 
R.  Co.  (Iowa),  42  Id.  126;  Pittsburg,  C.  &  St.  L.  R.  Co.  «/.  Kitley  (Ind.). 
37  /</.  511 ;  Brown  v.  Eastern  &  M.  R.  Co.  (Eng.),  37  Id.  558. 

HorsesTrightened  by  Car  Left  near  Crossing — Gentleness  of  Teami — In  an 
action  against  a  railroad  company  for  alleged  negligence  in  leaving  a 
freight  car  so  near  a  crossmg  that  it  frightened  plaintifl's  horses  and 
caused  them  to  throw  him  out  of  his  buggy,  the  jury  rendered  a  general 
verdict  for  the  defendant,  and'  specially  found  that  plaintiff's  team  was 
not  one  of  ordinary  gentleness.  The  court  had  instructed  the  jury  that 
plaintiff's  right  to  recover  depended  on  the  fact  that  his  team  was  one  of 
ordinary  gentleness,  and  this  instruction  was  not  excepted  to.  Held,  that 
alleged  errors  in  giving  other  instructions  and  submitting  other  interroga- 
tories to  the  jury  were  not  prejudicial,  since,  under  such  instruction  and 
special  finding,  the  plaintiff  could  not  recover.  Fiske  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (Iowa.  June  8,  1891),  48  N.  W.  Rep.  1081. 


Pennsylvania  Co. 

V. 

Langendorff. 

{Ohio  Supreme  Court,  May  j,  iSgi.) 

Contributory  Negligence— Exposure  of  Person  to  Save  Life— Question  for 
Jury. — It  is  not  ne&;ligence  per  se  for  one  to  voluntarily  risk  his  own  safety 
or  life  in  attempting  to  rescue  another  from  impending  danger.  The 
question  whether  one  so  acting  should  be  charged  with  contributory  neg- 


3l8  PENNSYLVANIA   CO.   V,    LANGENDORFF.  [VOL.  49 

ligence  in  an  action  brought  by  him  to  recover  damages  for  injuries  re- 
ceived in  attempting  the  rescue,  is  one  of  mixed  law  and  fact,  and  should 
be  submitted  to  the  jury  upon  the  evidence,  with  proper  instructions  from 
the  court. 

Same — Same. — While  one  who  rashly  and  unnecessarily  exposes  himself 
to  danger  cannot  recover  damages  for  injuries  thus  brought  on  himself, 
yet,  where  another  is  in  great  and  imminent  danger,  one  who  attempts  a 
rescue  may  be  warranted  by  surrounding  circumstances  in  exposing  his 
limbs  or  life  to  a  very  high  degree  of  danger ;  and  in  such  cases  he  should 
not  be  charged  with  the  consequences  of  errors  of  judgment  resulting 
from  the  excitement  and  confusion  of  the  moment. 

Same — Proximate  Cause  oflnjury.—  In  such  cases,  if  the  rescuer  does 
not  rashly  and  unnecessarily  expose  himself  to  danger,  and  is  injured,  the 
injury  should  be  attributed  to  the  party  that  negligently  or  wrongfully  ex- 
posed to  danger  the  person  who  required  assistance. 

Error  to  Lucas  Circuit  Court. 

The  defendant  in  error  recovered  a  judgment  against  the 
plaintiff  in  error  in  the  court  of  common  pleas  of  Lucas 
county  for  damages  resulting  from  an  injury  received  by 
him  while  rescuing  a  child  of  tender  years,  who  had  fallen 
in  front  of  an  advancing  freight  train  of  the  plaintiff  in  error. 
This  judgment  was  afiirnied  by  the  circuit  court,  and  there- 
upon these  proceedings  were  brought  to  obtain  a  reversal  of 
the  judgments  of  both  courts.  Any  further  statement  of 
facts  necessary  to  understand  the  questions  decided  will  be 
found  in  the  opinion. 

£.  IV.  Tolertotiy  for  plaintiff  in  error. 

Bissell  &  Gorrilly  for  defendant  in  error. 

Bradbury,  J. — The  defendant  in  error,  in  June,  1885, 
while  passing  along  one  of  the  streets  in  East  Toledo,  stopped 
Cam  tuted  ^^  ^  point  where  the  track  of  the  railway  of  the 
plaintiff  in  error  crossed  the  street,  and  engaged 
in  conversation  with  a  woman  who  had  in  charge  two  chiU 
dren,  one  an  infant  in  arms,  the  other  a  girl  about  four  years 
old.  The  plaintiff  in  error  had  constructed  a  safety  gate  at 
this  point,  and  during  the  greater  part  of  the  day  kept  there 
a  watchman  to  close  the  same  when  trains  were  approach- 
ing, as  a  warning  to  travelers.  The  accident  that  caused  the 
injury  occurred  about  7  o'clock  in  the  evening,  or  a  little 
later,  but  while  it  was  yet  light.  The  watchman  had  finished 
his  day's  labor  and  gone  away,  and  the  gate  was  raised  (or 
openV  though  the  street  was,  perhaps,  as  extensivel)'  used  at 
that  nour  as  at  any  other  part  of  the  day.  A  local  freight 
train  was  past  due,  and  approaching  at  a  higher  rate  of  speed 
than  that  prescribed  by  the  ordinances  of  the  city.  The  de- 
fendant in  error  and  the  nurse  were  engaged  in  conversation 
at  a  point  from  which  the  approaching  train  was  in  view  for 
a   considerable   distance,   though  exactly  how  far  away  it 
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could  be  seen  is  left  in  some  doubt.  The  little  girl,  while 
tiie  nurse  and  defendant  in  error  were  conversing,  wandered 
across  the  railroad  track,  and,  seeing  or  hearing  the  ap- 
proaching train,  became  excited  by  the  sight  or  noise  or 
both,  and  by  clapping  her  hands  and  other  manifestations 
of  surprise  and  delight,  attracted  the  attention  of  her  nurse 
certainly,  and,  probably,  that  of  the  defendant  in  error  also. 
The  nurse  excitedly  called  the  child  to  her,  and  while  cross- 
ing the  railroad  track  in  obedience  to  the  call  it  tripped  and  fell 
in  front  of  the  rapidly  approaching  train,  whereupon  the  de- 
fendant in  error,  observing  its  imminent  peril,  sprang  to  its  res- 
cue, caught  it  in  his  arms,  and  leaped  onward,  but  was  struck 
by  the  locomotive  before  he  could  pass  beyond  its  reach, 
and  received  the  injuries  of  which  he  complains.  That  the 
safety  gate  was  raised,  and  the  watchman  absent,  was  not 
disputed  at  the  trial,  so  far  as  the  record  discloses ;  and  the 
evidence  is  amply  sufficient  to  warrant  the  jury  in  finding 
that  the  train  was  being  run  at  an  unlawful  rate  of  speed,  so 
that  in  both  these  particulars  the  negligence  of  the  Vailroad 
company  was  established.  It  is  contended,  however,  that 
the  negligence  of  the  railroad  company  should  have  related 
to  the  party  injured,  and  that  the  jury,  in  passing  upon  the 
case  of  the  defendant  in  error,  should  not  have  taken  into 
consideration  the  rights  of  the  rescued  child,  but  should  have 
confined  itself  to  considering  the  relations  existing  between 
him  and  the  railroad  company  ;  and  in  this  connection  the 
plaintiff  in  error  requested  the  court  of  common  pleas  to 
charge  the  jury  as  follows :  **  The  plaintiff's  right  to  recover 
depends  entirely  upon  the  fact  that  the  defendant  was  guilty 
of  negligence  in  its  relations  to  this  plaintiff.  The  jury,  in  dej 
liberating  upon  your  verdict,  must  not  consider  the  rights 
of  the  child.  This  action  has  nothing  to  do  with  her  rights. 
The  sole  questions  here  are  was  the  defendant  guilty  of  neg- 
ligence wnich  caused  the  plaintiff's  injuries,  and  was  the 
plaintiff  himself  guilty  of  contributory  negligence  ?" 

This  request  was  properly  refused.     Negligence  does  not 
usually  relate  to  any  one  in  particular,  and  does  not  in  an}' 
case  so  relate  unless  there  is  some  special  duty- 
owing  to  the  individual  affected  by  the  negligent  compaijto 
act  or  omission.     In  the  case  under  review  the  the piAinuir. 
railroad  company  owed  no  special  duty  to  either 
the  rescuer  or  the  rescued  that  it  would  not  have  owed  to  any 
individuals  similarly  situated.     The  obligation  was  to  the 
public  generally;  and  anv  person  who,  without  fault  on  his 
part,  received  an  injury  in  consequence  of  its  failure  to  dis- 
charge this  obligation,  may  recover  from  it  compensation 
therefor.     No  otner  relation  is  necessary,  where  the  obliga- 


320  PENNSYLVANIA   CO.   V,  LANGENDORFF.  [VOL.  49 

tion  is  to  the  public,  than  that  the  one  by  its  negligence  has 
caused  injury  to  the  other  without  the  lattcr's  fault.  It  is 
also  objectionable  in  another  particular — that  of  requiring 
the  jury  to  ignore  the  rights  01  the  child.  It  is  true  that  the 
child  in  its  relations  to  the  railroad  company  might  have  a 
right  of  action  for  injuries  received  by  it,  and  yet  no  right 
accrue  to  the  defendant  in  error  for  those  received  by  him 
in  the  same  accident.  The  circumstance  that  the  child  had 
a  right  of  action  could  not  be  conclusive  that  the  defendant 
in  error  had  one  also,  though  tlje  same  blow  of  the  locomo- 
tive injured  both,  for  the  negligence  of  the  latter  might  con- 
tribute to  the  result  in  a  manner  to  defeat  his  recover}^ 
while  no  negligence  could  be  imputed  to  the  child.  If  it 
was  the  object  of  this  request  to  impress  upon  the  minds  of 
the  jury  the  proposition  above  stated,  that  the  rights  of  act- 
ion of  the  child  and  its  rescuer  against  the  railroad  com- 
pany were  distinct,  the  language  selected  was  not  well 
chosen.  The  phrase  :  "  The  jury,  in  deliberating  on  your 
verdict,  must  not  consider  the  rights  of  the  child.  This 
action  has  nothing  to  do  with  her  rights," — was  well  adapted 
to  mislead  the  jury  into  the  belief  that  the  imminent  danger 
of  the  child,  and  its  right  to  be  rescued  therefrom,  were  to 
be  excluded  from  their  consideration.  This  view  would 
have  defeated  the  recovery,  for  the  very  ground  upon  which 
the  defendant  in  error  founded  his  claim  was  that  the  im- 
minent peril  of  the  child  warranted  the  risk  he  assumed  in 
undertaking  its  rescue. 

This  brings  us  to  the  consideration  of  the  main  question. 
Plaintiff  in  error  contends  that  it  was  negligence  per  se  for 

the  defendant  in  error  to  throw  himself  in  front 
*^*rwL'to  mtI  ^^  ^  moving  train  in  his  effort  to  rescue  the  child 
ufe  not  itr  ^^.^'^  danger.  The  petition  of  the  plaintiff  below 
ligenceperM.  discloses  that  he  received  the  injury  of  which  he 

complained  by  voluntary  passing  in  front  of  a 
moving  train  to  rescue  a  child  who  had  fallen  in  front  of  it ; 
therefore,  if  such  an  act  is  negligence  per  se,  the  petition  dis- 
closed  that  the  negligence  of  the  plaintiff  below  contributed 
to  the  injurj%  and  he  was  not  entitled  to  maintain  an  action 
therefor.  The  same  question  was  raised  by  an  exception 
taken  to  the  following  part  of  the  charge  of  the  court :  **  It 
appears  that  the  plamtiff  was  struck  by  the  engine  and  in- 
jured while  in  the  act  of  passing  across  the  track  and  rescu- 
ing a  little  child  from  danger  and  saving  its  life.  To  hold 
the  railroad  company  responsible  in  damages  for  this  injury 
it  must  be  shown  (i)  that  the  child  was  in  danger  of  being 
run  over  and  injured  by  the  approaching  engine,  and  that 
such  danger  was  caused  or  created  by  the  negligence  of  the 
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railroad  company  ;  and  (2)  that  in  making  the  effort  to  rescue 
the  child  the  plaintiff  was  not  guilty  of  contributory  negli- 
gence.  These  are  questions  01  fact  which  it  will  be  your 
duty  to  determine  from  the  evidence.  *  *  *  If  you  find 
that  the  peril  to  which  the  child  was  exposed  was  caused  b}^ 
such  negligence  of  the  company,  you  will  then  inquire 
whether  the  plaintiff,  in  passing  across  the  track  and  at- 
tempting  to  rescue  the  child,  was  guilty  of  contributory 
negligence.  The  law  will  not  impute  negligence  to  an  effort 
to  preserve  human  life,  unless  made  under  such  circumstances 
as  to  constitute  rashness  in  the  judgment  of  prudent  persons. 
*  *  *  If  he  believed,  and  had  good  reason  to  believe,  that 
he  could  save  the  life  of  the  child  without  serious  injury  to 
himself,  the  law  will  not  impute  to  him  blame  for  making  the 
effort." 

Plaintiff  in  error  insists  that  the  court  of  common  pleas, 
instead  of  leaving  the  question,  as  it  did,  to  the  jury,  to  say 
whether  the  act  of  the  defendant  in  error,  under  all  the  cir- 
cumstances, and  according  to  the  rules  laid  down  by  the 
court,  was  or  was  not  negligent,  should  have  told  them  that 
to  pass  in  front  of  a  rapidly  moving  train,  as  it  was  admitted 
the  defendant  in  error  did,  even  to  rescue  from  danger  a 
child  of  tender  years,  was  in  law  an  act  of  negligence  that 
defeated  his  right  of  recovery.  It  is  said  that  the  defendant 
in  error  voluntarily  assumed  the  risk,  that  the  danger  at- 
tending his  act  was  apparent ;  and  that,  however  commend- 
able his  conduct  may' have  been  when  viewed  from  the 
standpoint  of  humanity,  the  law  will  grant  no  relief  for  an 
injury  thus  brought  upon  himself.  It  is  apparent  that  the 
defendant  in  irror  was  under  no  legal  obligation  to  rescue 
the  child.  If  he  had  chosen  to  stand  by  and  permit  the  ap- 
proaching train  to  run  over  and  kill  the  child,  he  would  have 
violated  no  rule  of  law,  civil  or  criminal.  Therefore,  what 
he  did  in  the  matter  was  a  voluntary  act  in  the  sense  of  that 
term  that  he  was  under  no  legal  obligation  to  perform  it. 
That,  however,  is  not  a  conclusive  test  of  the  question.  To 
entitle  one  to  relief  for  the  consequences  of  the  negligence 
of  another  it  is  by  no' means  necessary  that  the  party  injured 
should  have  been  at  the  time  in  the  discharge  of  any  duty 
whatever.  His  rights  in  this  respect  are  perfect  when  he  is 
in  the  performance  of  any  lawful  act,  and  even,  in  some  in- 
stances and  in  some  states,  when  the  act  is  in  some  respects 
not  strictly  lawful.  The  act  of  the  defendant  in  error  was 
not  only  lawful,  but  it  was  highly  commendable  ;  nor  was  he 
ip  any  legal  sense  responsible  for  the  emergency  that  called 
for  such  prompt  decision  and  rapid  execution.  The  negli- 
gence of  the  railroad  company  in  having  no  watchman  at 

49  A.  &  E.  R.  Gas. — 21 
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this  public  crossing,  and  the  unlawful  rate  of  speed  at  which 
the  train  was  running  towards  it,  to  which  may,  perhaps,  be 
added  that*  of  the  nurse  in  charge  of  the  child,  were  the 
causes  of  its  extreme  danger.  There  was  but  the  fraction 
of  a  minute  in  which  to  resolve  and  act,  or  action  would 
come  too  late.  Under  these  circumstances  it  would  be  un- 
reasonable to  require  a  deliberate  judgment  from  one  in  a 
position  to  afford  relief.  To  require  one  so  situated  to  stop 
and  weigh  the  danger  to  himself  of  an  attempt  to  rescue 
another,  and  compare  it  with  that  overhanging  the  person  to 
be  rescued,  would  be  in  effect  to  deny  thp  right  of  rescue 
altogether  if  the  danger  was  imminent.  The  attendant  cir- 
cumstances must  be  regarded  ;  the  alarm,  the  excitement 
and  confusion  usually  present  on  such  occasions ;  the  uncer- 
tainty as  to  the  proper  move  to  be  made ;  the  promptness 
required  ;  and  the  liability  to  mistake  as  to  what  is  best  to  be 
done  suggests  that  much  latitude  of  judgment  should  be 
allowed  to  those  who  are  thus  forced  by  the  strongest  cjic 
tates  of  humanity  to  decide  and  act  in  sudden  emergencies. 
And  the  doctrine  that  one  who,  under  those  or  similar  cir- 
cumstances, springs  to  the  rescue  of  another,  thereby  encoun- 
tcring  even  great  danger  to  himself,  is  guilty  of  negligence 
per  se,  is  neither  supported  by  principle  nor  authority. 

In  Evansville  &C.  R.Co.  t/.  Hiatt,i7  Ind.  io2,languageisused 
by  the.  judge  in  deciding  the  case,  which,  to  some  extent,  sup- 
ports the  doctrine,  but  the  decision  was  not  placed 

fiamg       i  iif  lift  ' 

ritiMrsTiewed  "P^"  that  ground,and  what  the  learned  judge  said 
in  that  connection  may  be  regarded  as  obitur 
dictum.  The  doctrine  is  repudiated  by  the  text-writers  and 
all  the  other  cases  that  come  to  our  notice.'  In  Eckert  v. 
Long  Island  R.  Co.,  43  N.  Y.  502,  it  was  held  that  *'  the  law 
has  so  high  a  regard  for  human  life  that  it  will  not  impute 
negligence  to  an  effort  to  preserve  it,  unless  made  under  cir- 
cumstances constituting  rashness  in  the  judgment  of  prudent 
persons."  In  that  case  the  rescuer  lost  nisTife  in  throwing  a 
small  child  from  the  track  of  an  approaching  train,  and  a 
judgment  in  favor  of  his  administrator  for  damages  resulting 
from  his  death  was  affirmed  by  the  court  of  appeals.  The 
resemblance  between  that  case  and  the  one  before  us  is  very 
striking.  This  doctrine  has  received  the  sanction  of  the 
courts  of  last  resort  in  Massachusetts  and  Missouri.  Linne- 
han  I/.  Sampson,  126  Mass.  506;  Donahoe  v,  Wabash, 
St.  L.  &  P.  R.  Co.,  83  Mo.  560;  Beach,  Contrib.  Neg. 
P-  45»  §  15;  Whart.  Neg.  §  314;  Pierce,  R.  R.  329.  The 
doctrine  that  one  is  not  necessarily  chargeable  with  con- 
tributory negligence  because  he  adopted  a  course  of  action 
that  imperiled  his  safety,  or  even  his  life,  finds  support  in 
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Other  courts.  Carroll  v.  Minnesota  Valley  R.  Co.,  14  Minn. 
57  (Gil.  42);  Pennsylvania  Co.  v.  Roney,  89  Ind.  453,  12  Am. 
&  Eng.  R.  Cas.  223 ;  Cottrill  z/.  Chicago,  M.  &  St.  P.  R.  Co., 
47  Wis.  634. 

We  think  the  court  of  common  pleas  did  not  err  in  leaving  it 
to  the  jury  to  determine  from  all  the  circumstances  surround- 
ings the  defendant  in  error  at  the  time  he  sprang:  ^    ^, 

^1  111  y  ^         ^    QoMtioB  was 

to  the  rescue  whether  the  act  was  rash  or  not,  and  properly  urt 
in  saying  to  them  that,  if  they  found  it  was  not  tojnry. 
rash,  then  it  did  not  constitute  contributory  negligence.  It 
is  difficult,  if  not  impossible,  to  lay  down  in  advance  a  rule 
by  which  to  determme  the  extent  to  which  one  may  risk  his 
safety  or  his  life  in  emergencies  of  this  character,  and  not  be 
charged  with  rashness ;  but  the  emergency  may  be  such  as 
to  warrant  the  assumption  of  a  high  degree  of  risk,  and  one 
so  situated  may  rightfully  expect  nis  acts  to  be  construed  in 
the  light  afforded  by  all  the  circumstances  that  impelled  him 
to  their  commission,  and  that  he  would  not  be  charged  with 
contributing  to  his  own  injury,  so  as  to  defeat  a  right  of 
action,  because  the  result  showed  that  the  risk  he  assumed 
was  greater  than  in  the  excitement  of  the  moment  he  had 
contemplated,  or  in  some  other  respect  his  judgment  had 
been  faulty.     Judgment  affirmed. 

Exposure  of  Person  in  Attempt  to  Save  LHe  is  Not  Contributory  Negli- 
gencet — See  Condiff  v,  Kansas  City,  Ft.  S.  &  G.  R.  Co.  (Kan.),  48  Am.  & 
Eng.  R.  Cas.,  417,  note  423. 


Delaware,  Lackawanna  &  Western  R.  Co. 

V. 

Converse. 

(/jp  United  States^  46Q,) 

Negligence — Questions  of  Law  and  Fact — Witlidrawing  Case  from  Jury^ — 
In  actions  founded  upon  negligence,  the  court  may  withdraw  the  case 
from  the  jury  and  direct  a  verdict  for  the  plaintiff  or  defendant,  as  the 
case  may  be,  when  the  undisputed  evidence  is  so  conclusive  that  the  court 
would  be  compelled  to  set  aside  a  verdict  returned  in  opposition  to  it. 

Injury  at  Crossing— Flying  Switch — Negligence  per  se. — The  severing  of  a 
train  of  cars  in  the  night  time,  leaving  a  part  of  them,  uncontrolled  except 
by  ordinary  brakes,  to  run  across  a  public  highway  at  grade  without  some 
warning  by  a  flagman,  or  by  bell  or  whistle,  or  in  some  other  effective 
way,  that  they  were  approaching,  is  such  a  disregard  of  the  rights  of  a 
person  using  the  highway,  who  is  injured  in  attempting  to  drive  across 
the  track  after  the  passage  of  the  first  section  of  the  train,  that  the 
court  is  justified  in  saying,  as  a  matter  of  law,  that  it  constituted  negli- 
gence on  the  part  of  the  company,  for  which  such  traveler  could  recover, 
unless  he  had  been  guilty  of  contributory  negligence. 
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Contributory  Negligence— Instructions— When  Findings  of  Jury  will  not  be 
Disturbed. — Where  tne  jury  passes  upon  the  issue  of  the  contributory  neg- 
ligence of  a  person  crossing  a  railroad  track  at  a  highway,  and  finds,  on 
conflicting  evidence,  that  he  was  not  negligent,  this  finding  will  not  be 
disturbed  where  the  court  has  charged  that  it  was  plaintill's  duty  to  stop. 
look,  and  listen,  at  a  safe  distance  from  the  track,  for  approaching  trains  ; 
that  if,  after  crossing  the  first  and  second  tracks,  the  plaintiff,  by  the  ex- 
ercise of  great  care,  could  have  discovered  the  approach  of  cars  on  the 
third  track,  he  was  guilty  of  negligence  in  not  stopping  short  of  that 
track ;  and  that,  if  the  plaintiff's  view  was  obstructed,  he  was  negligent  if 
he  did  not  stand  up  in  his  carriage,  if,  by  so  doing,  he  could  have  seen 
over  the  obstruction. 

Evidence  as  to  Existence  of  Highway.— Evidence  that  the  highway  at  the 
crossing  in  question  had  existed  for  more  than  thirty  years,  and  was  es- 
tablished before  the  railroad,  was  not  incompetent  to  show  that  the  com- 
pany could  not  have  been  ignorant  of  the  fact  that  at  the  crossing  in  ques- 
tion there  was  a' public  highway. 

Evidence  as  to  Plaintiffs  Prior  Negligence. — In  an  action  for  injuries  at  a 
railroad  crossing,  evidence  as  to  the  manner  in  which  the  plaintiff  had 
crossed  the  tracks  a  few  hours  before  the  accident,  to  show  negligence  on 
his  part,  is  irrelevant. 

Evidence  As  to  Admission  of  Watchman  as  to  Speed  of  Train. — Evidence 
that  the  company's  watchman  at  the  crossing  had  admitted,  on  the  night 
of  the  adcident,  that  the  rear  section  of  the  train  was  ^oing  at  about  fifteen 
miles  an  hour,  was  admissible  to  impeach  his  credibility,  where,  upon  his 
cross-exammation,  he  denied  making  such  a  statement. 

In  error  to  the  Circuit  Court  of  the  United  States  for 
the  district  of  New  Jersey. 

The  object  of  this  action  is  to  recover  damages  for  injuries, 
in  person  and  property,  alleged  to  have  been  sustained  by 
the  defendant  in  error  (who  was  the  plaintiff  below)  in  con- 
sequence of  the  negligent  njanner  in  which  the  cars  of  the 
plaintiff  in  error  were  operated  on  the  occasion  when  such 
injuries  were  received.  The  jury  returned  a  verdict  against 
the  railroad  company  for  $14,000.  That  amount  being  re- 
,garded  by  the  court  as  excessive,  the  plaintiff  remitted  all  of 
it  except  $7,500,  and  judgment  was  entered  for  the  latter 
sum. 

While  there  was  some  conflict  in  the  evidence  relating  to 
certain  matters,  the  following  facts  were  clearly  established  : 
The  plaintiff,  at  the  time  of  the  injuries  in  question,  and  for 
ten  years  previous  thereto,  was  the  county  physician  of 
Hudson  county,  N.  J.  In  the  discharge  of  his  duties,  he 
went  daily  from  Jersey  City  to  the  county  farm,  on  which 
were  located  a  penitentiary,  insane  asylum,  and  almshouse 
belonging  to  the  county,  and  which  were  reached  by  a  pub- 
lic road  crossing  the  Boonton  branch  of  the  Delaware,  Lack- 
awana  &  Western  Railroad  at  Secaucus  station  in  the  vicin- 
ity of  the  county  farm.  That  road,  commonly  called  the 
"  county  road,"  is  built  through   meadow   lands,  which  are 
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unoccupied,  except  as  they  have  been  appropriated  and  used 
for  the  purposes  of  the  railroad  company.  There  is,  sub- 
stantially, no  travel  upon  it  except  by  those  going  to  and 
from  the  county  farm.  About  a  half-dozen  wagons  or  vehi- 
cles on  an  average  pass  over  the  crossing  every  night.  The 
road  is  from  twenty-five  to  thirty  feet  in  width,  and  macada- 
mized, and  without  a  fence  upon  either  side  of  it.  At  the  cros- 
sing in  question  there  are  two  main  tracks  of  the  railroad, 
one  called  the  "  east-bound  "  and  the  other  the  **  west-bound  ** 
track;  and  five  other  tracks — two  on  the  south  side  of  the 
east-bound  track,  and  three  on  the  north  side  of  the  \^est- 
bound  track. 

The  plaintiff,  on  the  13th  day  of  March,  1886,  went  from 
Jersey  City  to  the  county  farm  over  this  county  road,  in  a 
four-wheel  buggy  or  phaeton,  having  a  top  or  hood  that 
could  be  let  down  or  raised.  He  reached  the  county  farm, 
crossing  the  railroad  tracks  at  Secaucus  station,  between  six 
and  seven  o'clock  in  the  evening  of  that  day,  and  started 
back  to  Jersey  City  about  8  o'clock.  As  he  approached  the 
station  on  his  return,  sitting  in  his  buggy,  with  the  top  up, 
and  moving  at  an  easy  gait,  he  observed,  about  fifteen  min- 
utes after  8  o'clock,  at  a  distance  of  100  feet  or  less,  a  train 
of  freight-cars,  drawn  by  a  locomotive  engine,  coming  on 
the  defendant's  road  from  the  west.  The  train,  just  before 
reaching  the  point  where  the  county  road  crossed  the  rail- 
road tracks,  was  severed  by  the  direction  of  those  in  charge 
of  it ;  the  engine,  with  the  twelve  cars  next  to  it,  going  ahead 
over  a  switch  into  the  railroad  yard,  while  the  other  cars, 
twelve  in  number,  with  a  caboose  attached  to  them,  making 
what  is  called  a  "running  switch,"  were  left  to  follow,  by 
their  own  momentum,  without  being  controlled  otherwise 
than  by  ordinary  brakes.  When  the  engine  and  cars- consti- 
tuting the  first 'section  of  the  train  passed  the  county  road 
there  was  a  gap  between  the  two  sections  of  the  severed 
train,  the  rear  sectioh  being  about  ninety  feet  behind  the 
other,  and  passing  across  the  count}^  road  at  the  rate  of  about 
ten  miles  an  hour.  The  plaintiff  attempted  to  cross  the  rail- 
road tracks  as  soon  as  the  engine  and  the  cars  attached  to  it 
had  cleared  the  county  road.  There  were  neither  gates, 
lights,  nor  flagmen  at  the  crossing.  There  was  no  light  on 
the  front  car  of  the  rear  section  gl  thirteen  cars  when  they 
reached  the  crossing.  The  only  light  upon  the  cars  of  that 
section  when  they  reached  the  crossing  was  in  the  caboose. 
Before  reaching  the  crossing,  a  brakeman  on  the  rear  section 
had  a  lantern  that  was  placed  on  the  platform  at  the  rear 
end  of  the  first  car  of  that  section,  which  platform  was,  how- 
ever, two  feet  below  the  roof  of  the  car.     This  light  was  ex- 
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tinguished  by  the  wind  before  the  rear  section  of  the  train 
reached  the  crossing.  After  the  plaintiff  got  on  the  railroad 
tracks  with  his  buggy,  but  before  reaching  the  east-bound 
main  track,  he  discovered  the  cars  constituting  the  rear  sec- 
tion of  the  train,  distant  but  a  few  feet,  coming  down  upon 
him,  and  too  close  to  be  avoided.  The  train  hit  his  buggy, 
entirely  destroying  it,  and  seriously,  if  not  permanently,  in- 
juring him. 

Upon  substantially  these  facts,  about  which  there  could 
not  be  any  dispute,  tne  court  instructed  the  jury  as  matter 
of  law  that  the  railroad  company  was  negligent  in  respect  to 
its  duty  to  persons  traveling  upon  the  public  road  in  ques- 
tion; and  that  the  plaintiff  was  entitled  to  recover  damages 
for  any  injuries  sustained  by  him  as  the  result  of  such  negli- 
gence, unless  it  appeared  that  he  contributed  to  such  injuries 
by  his  own  carelessness. 

It  is  contended  that  the  court  erred  in  not  submitting  to 
the  jury  the  issue  as  to  defendant's  negligence. 

y.  Z>.  Bedle,  for  plaintiff  in  error. 

y.  B.  Vredenbttrgh,  for  defendant  in  error. 

Harlan,  J. — Undoubtedly,  questions  of  negligence,  in  ac- 
tions like  the  present  one,  are  ordinarily  for  the  jur}',  under 

proper  directions  as  to  the  principles  of  law  by  which 
When  ques-  they  should  be  controlled.  But  it  is  well  settled  that 
tioB  of  neirii-  the  court  may  withdraw  a  case  from  them  alto- 
wuhdniwii'**  gether,  and  direct  a  verdict  for  the  plaintiff  or  the 
fromjurj.       defendant,  as  the  one  or  the  other  may  be  proper, 

where  the  evidence  is  undisputed,  or  is  of  such 
conclusive  character  that  the  court,  in  the  exercise  of  a 
sound  judicial  discretion,  would  be  compelled  to  set  aside  a 
verdict  returned  in  opposition  to  it.  Phoenix  Mut.  L.  Ins. 
Co.  V,  Doster,  106  U.  S.  30,  32;  Griggs  v,  Houston,  104  U. 
S.  553,  8  Am.  &  Eng.  R.  Cas.  359;  Randall  %k  Baltimore  & 
O.  R.  Co.,  109  U.  S.  478,  482,  15  Am.  &  Eng.  R.  Cas.  243; 
County  of  Anderson  v.  Beal,  113  U.  S.  227,  241  ;  Schofield  v, 
Chicago,  M.  &  St.  P.  R.  Co.,  114  U.  S.  615,  618,  19  Am.  & 
Eng.  K.  Cas.  353.  "  It  would  be  an  idle  proceeding,"  this 
court  said  in  North  Pa.  R.  Co.  z\  Commercial  Bank,  123  U. 
S.  T2^7,  733,  "  to  submit  the  evidence  to  the  jury  when  they 
could  justly  find  only  in  one  way."  In  the  present  case,  it 
was  incumbent  on  the  plaintiff,  as  a  condition  of  his  right  to 
recover,  to  prove  that  the  defendant  was  guilty  of  negli- 
gence^  resulting  in  his  being  injured,  and,  that  issue  being  in 
his  favor,  he  was  entitled  to  a  verdict,  unless  it  appeared 
that  his  own  negligence  substantially  contributed  to  his  in- 
jury.    If  the  evidence  was  so  conclusive  against  the  defend- 
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ant  upon  the  question  of  its  negligence  that  the  jury  could 
not  reasonably  find  to  the  contrary,  it  was  competent  for  the 
court,  within  the  doctrines  of  the  cases  above  cited,  to  so  in- 
struct them,  leaving  the  jury  to  determine  the  question  of 
the  plaintiff's  negligence,  in  ..respect  to  which  the  evidence 
was  conflicting. 

The  inquiry,  therefore,  is  whether  the  court  erred  in  hold- 
ing, as  matter  of  law,  under  the  evidence,  that  the  defendant 
was  guilty  of  negligence.  Upon  this  question  we 
entertain  no  doubt.  While  tnose  using  a  public  Making  njing 
highway  are  under  a  duty  to  keep  out  of  the  way  of  »'^^<'»>»t 
railroad  cars  crossing  it,  and  to  exercise  to  that  neJfUKeoM  ** 
end  such  care  as  the  circumstances  make  neces-  p€r  m. 
sary,  the  railroad  company,  in  moving  cars  upon 
its  road,  is  bound  to  observe  like  care  towards  those  Xvho, 
while  traveling  upon  such  highways,  whether  on  foot  or  in 
vehicles,  are  obliged  to  pass  over  its  tracks.  The  right  of  a 
railroad  company  to  the  use  ol  its  tracks  for  the  movement 
of  engines  and  cars  is  no  greater  in  the  eye  of  the  law  than 
the  right  of  an  individual  to  travel  over  a  highway  ex- 
tending across  such  tracks.  The  former  is  granted  subject 
to  the  condition,  necessarily  implied,  that  it  shall  be  so  used 
as  not  unreasonably  to  interfere  with  or  abridge  the  latter. 
The  obligation  to  use  one's  property  in  such  a  manner  as  not 
to  injure  that  of  others  rests  equally  upon  corporations  and 
individuals.  The  duty  of  railroad  companies  whose  tracks 
cross  public  highways  at  grade  to  give  warning  to  those 
travelling  upon  them  has  been  under  consideration  in  many 
adjudged  cases.  When  the  subject  is  regulated  by  stat- 
ute it  may  not  be  difficult,  in  a  particular  case,  to  determine 
whether  the  railroad  company  has  performed  its  duty  in 
that  regard  to  the  public.  If  there  be  no  statute  prescribing 
in  what  mode  the  necessary  warning  shall  be  given  when  a 
train  of  cars  is  approaching  a  public  highway  crossing  a  rail- 
road track  at  grade,  the  question  of  negligence  must  be  de- 
termined by  the  special  circumstances  of  each  case.  In  some 
localities,  in  thickly  settled  communities,  greater  vigilance 
and  more  safeguards  are  required  upon  the  part  of  the  rail- 
road company  than  would  be  necessary  in  other  localities. 
What  would  be  due  care  in  one  locality  might  be  negligence 
in  another.  A  very  high  degree  of  caution  and  circumspec- 
tion is  required  under  some  circumstances.  Without  at- 
tempting to  formulate  a  general  rule  applicable  in  every  case 
of  injury  to  person  or  property,  it  is  sufficient  here  to  say 
that  the  severing  of  defendant's  train  of  cars  in  the  night- 
time, leaving  a  part  of  them,  uncontrolled  otherwise  than  by 
ordinary  brakes,  to  run  across  a  public  highway  at  grade, 
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without  some  warning  by  a  flagman,  or  by  bell  or  whistle, 
or  in  some  other  effective  mode,  that  thev  were  approaching, 
was  in  such  obvious  disregard  of  the  rights  of  persons  using 
that  highway  that  the  court  was  justified  in  saying,  as  matter 
of  law,  not  simply  that  such  facts  were  evidence  of  negli- 
gence, but  constituted  negligence  upon  the  part  of  the  com- 
pany. It  was  justified  in  so  instructing  the  jur\%  because 
every  one  knows,  and  therefore  the  court  below  knew,  that 
such  use  of  the  defendant's  tracks  where  they  crossed  the 
county  road  unnecessarily  endangered  the  safetj  of  any  one 
who  at  the  time  crossed  the  railroad  tracks  while  travellings 
on  that  highway.  The  county  road  upon  which  the  plaintiff 
was  travelling  was  not,  it  is  true,  much  used  by  the  general 
ublic  ;  but  that  fact  only  affects  the  degree  of  care  the  de- 
endant  was  bound  to  observe,  and  does  not  establish  a  right 
to  have  its  cars  approach  the  crossing  where  the  plaintiff 
was  hurt,  and  over  which  the  public  were  entitled  to  pass,  as 
if  there  were  no  highway  there  at  all.  The^  court,  in  our 
judgment,  did  not  err  in  nolding  as  matter  of  'law,  upon  the 
undisputed  facts  in  the  case,  that  the  defendant  was  guilty  of 
ncg-ligence  in  the  particulars  to  which  we  have  adverted. 

The  next  question  is  as  to  the  instructions  relating  to  the 
alleged  contributory  negligence  upon  the  part  of  the  plaint- 
iff. In  Baltimore  &  P.  R.  Co.  v,  Jones,  95  U.  S. 
iBttrnetioD^  ^^^^  ^^2,  it  was  Said  that,  where  the  damage  was 
■tory^niu-*'  occasioucd  entirely  by  the  negligence  or  improper 
genee.  conduct  of  the  Company,  the  plaintiff  is  entitled  to 

recover ;  but  that,  where  "  the  plaintiff  himself  so 
far  Contributed  to  the  misfortune  by  his  own  negligence  or 
want  of  ordinary  care  and  caution  that,  but  for  such  negli- 
gence or  want  of  care  and  caution  on  his  part,  the  misfort- 
une would  not  have  happened,**  he  could  not  recover.  So, 
in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Houston,  Id,  697,  702,  which 
was  an  action  for  damages  against  a  railroad  company  upon 
the  ground  of  negligence,  it  was  said  :  "  The  failure  of  the 
engineer  to  sound  the  whistle  or  ring  the  bell,  if  such  were 
the  fact,  did  not  relieve  the  deceased  from  the  necessity  of 
taking  ordinary  precautions  for  her  safety.  Negligence  of 
the  company's  employes  in  those  particulars  was  no  excuse 
for  negligence  on  her  part.  She  was  bound  to  listen  and  to 
look  before  attempting  to  cross  the  railroad  track,  in  order 
to  avoid  an  approaching  train,  and  not  to  walk  carelessly  in- 
to the  place  of  possible  danger.  Had  she  used  her  senses 
she  could  not  have  failed  both  to  hear  and  to  see  the  train 
which  was  coming.  If  she  omitted  to  use  them,  and  walked 
thoughtlessly  upon  the  track,  she  was  guilty  of  culpable  neg- 
ligence, and  so  far  contributed  to  her  injuries  as  to  deprive 
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her  of  any  right  to  complain  of  others.**  Again,  in  Kane  v. 
Northern  Cent.  R.  Co.,  128  U.  S.  91,94,  which  was  an  action 
by  an  employe  of  a  railway  company  to  recover  damages  for 
personal  injuries  alleged  to  result  from  its  negligence,  this 
court  said  *'  that  an  employe  is  guilty  of  contributory  negli- 
gence which  will  defeat  his  right  to  recover  for  injuries  sus- 
tained in  the  course  of  his  employment  where  such  injuries 
substantially  resulted  from  dangers  so  obvious  and  threaten- 
ing that  a  reasonably  prudent  man,  under  similar  circum- 
stances, would  have  avoided  them  if  in  his  power  to  do  so.** 
See,  also,  District  of  Columbia  v,  McElligott,  117  U.  S.  621, 
633.  These  principles  are  applicable  to  the  issue  in  this  case 
as  to  contributory  negligence. 

The  jury  were  told  that  while  it  was  the  duty  of  the  rail- 
road company  to  exercise  great  care  to  warn  travelers  on  a 
public  highway  of  approaching  trains,  it  was  an  equally  im- 
perative duty  m  travelers  to  exercise  the  same  degree  of^care 
to  avoid  and  keep  off  the  railroad  tracks  when  trains  are 
approaching  the  crossing ;  that,  if  the  plaintiff  advanced  to 
and  upon  the  tracks  of  the  railroad  without  the  exercise  of 
such  care  to  discover  the  approach  of  trains,  or  attempted 
intentionally  to  pass  in  front  of  a  train  within  dangerous 
proximity,  he  was  guilty  of  negligence ;  that  when  at  a  safe 
distance  from  the  tracks,  where  the  opportunity  of  seeing 
was  best,  it  was  his  duty,  especially  in  view  of  the  dangerous 
character  of  this  crossing,  to  stop,  look  up  and  down  the 
road,  and  listen  for  trains;  and  that,  if  he  did  not  so  stop, 
lo(5k,  and  listen,  he  was  guilty  of  carelessness;  that  if,  after 
crossing, the  first  or  second  track,  the  plaintiff,  by  the  exer- 
cise of  such  care,  could  have  discovered  the  approach  of  the 
train  which  struck  him,  he  was  guilty  of  carelessness  in  not 
discovering  it,  and  stopping  short  01  the  east-bound  track ; 
that  the  jury  must  judge  01  the  plaintiff's  opportunity  of  see- 
ing whether  standing  cars  were  in  theway,  and,  if.they  were, 
whether  he  could  have  seen  over  them  by  standing  up  in  his 
carriage;  that  if  he  could  he  should  have  stood  up;  that  of 
all  this  the  jury  must  judge  ;  an^  that,  if  they  found  from 
the  evidence  that  the  plaintiff  was  guilty  of  such  negligence, 
he  could  not  recover. 

Whatever  objections  the  plaintiff  may  have  urged  against 
these  instructions,  sureh^  the  defendant,  upon  the  issue  as  to 
the  plaintiff's  negligence,  was  not  prejudiced-  by  what  was 
thus  said  by  the  court  to  the  jury.  The  jury  have  found 
that  the  plaintiff  was  not  guilty  of  contributory  negligence. 
That  question  was  properly  submitted  to  them  upon  all  the 
evidence,  which  was  contradictory ;  and,  as  no  error  of  law 
in  reference  thereto  was  committed  to  the  prejudice  of  the 
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defendant,  we  have  no  authority  to  review  their  finding  in 
that  respect.  Parsons  v,  Bedford,  3  Pet.  (U.  S.)  433,  447 ; 
New  York  Cent.  &  H.  R.  R.  Co.  v.  Fraloflf,  loo  U.  S.  24,  31. 
It  is  assigned  for  error  that  the  court  allowed  the  plaint- 
iff, against  the  objection  of  the  defendant,  to  prove  that 
the  highway  in  question  was  established  before 
Proof  aito     the  railroad  was  constructed.We  do  not  presume 

wghwiy!  *^'  ^^^^  ^^^^  ^^^^  ^^^^  ^^  ^^^  important  in  the  case. 
When  the  witness  was  askea  whether  the  public 
highway  was  there  before  the  railroad,  the  court  properly 
observed  that  the  responsibility  of  the  defendant  was  not 
increased  or  diminished,  whether  the  fact  was  one  way  or 
the  other.  But  it  permitted  the  witness  to  be  asked  whether 
the  county  road  was  an  old  and  well-established  highway. 
The  question  was  then  changed  into  an  irtquiry  simply  as  to 
how  long  that  highway  had  been  established.  The  witness 
answered  that  he  went  over  it  in  1857.  The  object  of  this 
proof  was,  as  we  suppose,  to  show  that  the  defendant  could 
not  be  ignorant  of  the  fact  that  at  the  crossing  in  question 
there  was  a  public  highway.  In  that  view  the  evidence, 
though  not  important,  was  not  incompetent.  There  was  no 
.dispute  as  to  the  existence  of  the  county  road  as  a  public 
highway,  and  what  the  witness  said,  even  if  incompetent  as 
evidence,  could  not  possibly  have  affected  the  result. 

Another  error  assigned  is  the  refusal  of  the  court  to  allow 
proof  by  the  defendant  of  the  fact  that  the  manner  in  whick 
the  plaintiff  crossed  the  railroad  tracks  between  6 
CvideBfe  an  and  7  o*clock  in  the  evening,  on  his  way  from  Jen- 
to  prior  neffii-^  sey  City  to  the  county  farm,  showed  negligence 
tiff.***  ***""  upo'^  his  part.  Plainly,  this  evidence  was  irrele- 
vant. It  aid  not  in  any  wise  illustrate  the  issue  as 
to  whether  the  defendant  was  guilty  of  negligence,  or 
whether  the  plaintiff  was  guilty  oicontributory  negligence 
two  hours  later  in  the  evening,  when  the  plaintiff,  returning 
from  the  county  farm,  attempted  to  cross  the  railroad 
tracks. 

At  the  trial  below  the  plaintiff  recalled  a  witness,  Stewart, 
in  rebuttal,  and  was  permitted,  against  the  objection  of  the 
defendant,  to  propound  this  question :  "  Did  Mr. 
Simi*T***f  O^"^"  ^^^1  yo"  ^hat  night  what  speed,  in  his 
watchnAii.  *  judgment,  the  train  that  hit  the  doctor  was  mov- 
ing at  the  time  it  hit  him?"  The  answer  was 
**  Yes;  he  said  about  sixteen  miles  an  hour,  positively.*'  The 
action  of  the  court  in  permitting  this  question  and  answer  is 
assigned  for  error.  O'Brien  was  the  defendant's  night 
yard-master  at  the  station,  and  had  testified  in  chief  for 
defendant    that    the    rear    section    of   the    train,    when  it 
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crossed  the  county  road,  was  going  about  10  miles  an 
hour.  He  denied,  upon  cross-examination,  that  he  said 
to  Stewart,  the  night  of  the  accident,  that  the  rear  section 
of  the  train  was  moving  at  the  rate  of  15  miles  an  hour,  or 
that  he  used  words  to  that  effect.  The  object  of  the  evi- 
dence to  which  the  defendant  objected  was  to  impeach  the 
credibility  of  O'Brien.  It  was  competent  for  that  purpose  ; 
but,  if  it  was  not,  the  admission  of  it  is  not  ground  for  rever- 
sal. Whether  the  train,  when  it  struck  the  plaintiff's  buggy, 
was  going  at  the  rate  of  10  or  16  miles  an  hour,  the  court 
rightly  held  the  defendant  guilty  of  negligence,  leaving  to 
the  jury  to  determine  upon  the  evidence  the  question  of 
plaintiffs  contributory  negligence. 

We  perceive  no  error  in  the  judgment,  and  it  is  affirmed. 

Fiyingor  Running  Switches  across  Highways— Kicking  Cars.— See  Ferguson 
"d.  Wisconsin  Cent.  R.  Co.  (Wis.)  19. Am.  &  Eng.  R.  Cas.  285,  note  291  ; 
White  V.  Fitchburg  R.  Co.  (Mass.)  18  Id.  140,  note  144;  Lehigh  &  W.  B. 
Coal  Co.  V.  Lear  (Pa.)  32  Id.  74,  Howard  v,  St.  Paul,  M.  &  M.  R.  Co. 
(Minn.)  19  Id.  283. 

In  Alabama  &  V.  R.  Co.  v.  Summers,  68  Miss.  566,  it  was  held  that  it  is 
negligence  per  se  for  a  railroad  company  to  make  a  flying  switch  across 
the  streets  of  a  town  along  which  persons  are  constantly  accustomed  to 
walk.  And  in  Schindler  v.  Milwaukee,  L.  S.&W.  R.Co.,  87  Mich.  400,  it  was 
held  that  a  finding  that  the  railroad  company  was  guilty  of  gross  negli- 
gence in  running  over  a  person  at  a  crossing,  is  supported  by  evidence 
that  the  company's  employes  operating  a  freight  train,  shunted  three  cars 
Without  any  one  thereon  past  the  crossing,  without  any  signal  or  w^arning, 
and  that  they  knew  that  the  driver  of  a  team  was  j^proaching  the  cross- 
ing- 

If,  in  a  populous  town,  a  detached  car  is  negligently  sent  on  a  flying- 
switch,  running  rapidly  in  violation  of  law,  and  over  a  public  crossing,  and 
one  on  the  crossing  is  injured  by  it,  proof  of  contributory  negligence  not 
being  clear,  it  is  error  for  the  court  to  instruct  the  jury  to  find  for  the 
defendant.     Fulmer  v.  Illinois  Central  R.  Co.,  68  Miss.  355. 

Failure  of  Person  Crossing  Track  to  Guard  against  Flying  Switch— Con- 
tributory Negligence. — A  woman,  carrying  a  large  buiMle  of  clothing  on 
her  head,  was  walking  south  along  an  unused  dummy  track  in  Vicksburg, 
whereon  many  persons  were  accustomed  to  walk.  Parallel  with  this  on 
one  side  was  a  public  street,  and  on  the  other  defendant's  railroad.  A 
locomotive  and  five  cars  met  and  passed  her,  going  north  on  the  main 
line.  They  then  stopp)ed  and  ran  back,  two  cars  being  diverted  by  a 
'  running  or  flying-switch  "  to  a  side-track,  which  curved  and  crossed  the 
dummy  line  and  adjacent  street  south  of  where  she  then  was.  As  the 
train  repassed  her,  the  engineer  and  others  made  great  efforts  to  warn  her 
of  the  danger  of  the  detached  cars  rapidly  approaching  behind  her,  but, 
because  of  the  bundle  on  her  head,  these  efforts  were  unavailing,  and  as 
she  reached  the  crossing  the  cars  struck  and  injured  her.  Held,  proper 
to  instruct  that,  if  these  facts  existed,  defendant  was  guilty  of  negligence, 
and  to  submit  to  the  jury  whether,  under  the  circumstances,  the  woman 
acted  with  reasonable  prudence.  Alabama  &  V.  R.  Co.  v.  Summers, 
(A  Miss.  566. 
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Grostick 

V, 

Detroit,  Lansing  &  Northern  R.  Co. 

(Michigan  Supreme  Courts  March  /<$*,  i8g2.) 

Injury  at  Crossing — Contributory  Negligence — Failure  to  Look. — One  who 

drives  upon  a  railroad  crossing  without  looking  in  the  direction  of  an  ap> 
proaching  train,  although  at  any  point  within  150  feet  of  such  crossing  his 
view  of  the  track  was  unobstructed  for  a  long  distance,  is  guilty  of  such 
negligence  that  no  recoveiy  can  be  had  for  his  death  owing  to  his  being 
strucic  by  the  train,  irrespective  of  any  negligence  on  the  part  of  the  com- 
pany in  running  the  train  at  excessive  speed  or  neglecting  to  give  proper 
signals. 

McGraff,  J.,  dissenting. 

Error  fo  Livingston  Circuit  Court. 

Action  to  recover  damages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  husband.  Verdict  and  judgment  for  plaint- 
iff.    Defendant  brings  error. 

Charles  B,  Lothrop,  for  appellant. 

\\\  H,  H,  Russelly  for  appellee. 

Long,  J. — The  plaintiff  had  a  verdict  and  judgment  in  the 
court  below  for  $18,143.50.     The  action  was  brought  in  the 
circuit  court  for  Livingston  county  for  the  negli- 
*^^**  gent   killing  of  August  Grostick,  plaintiff's  hus- 

band, on  tne  afternoon  of  October  19,  1889,  on  a  highway 
crossing  just  west  of  the  station  at  Howell,  on  defendants 
road.  The  negligence  alleged  in  the  declaration  is  that  the 
defendant  failed  to  sound  its  whistle  or  ring  its  bell  continu- 
ously for  at  least  forty  rods  before  reaching  the  crossing,  ran 
over  the  crossing  at  a  great  rate  of  speed,  the  crossing  being 
a  dangerous  one ;  and  the  employment  of  careless  and  in- 
competent servants.  The  station  at  Howell  is  in  the  south- 
ern part  of  the  town,  at  the  extremity  of  a  street  known  as 
**  Cross  street."  Defendant's  road  runs  at  right  angles  with 
this  street.  Next  west  of  Cross  street  is  one  which  ends  at 
an  elevator,  and  does  not  cross  the  railroad  track ;  and  the 
street  next  west  of  this  is  known  as  the  **  Pinckney  road  "  or 
**  East  street  "  and  crosses  the  railroad  track,  and  is  the  one 
upon  which  plaintiff's  husband  was  killed.  There  is  another 
street  still  west  of  this,  crossing  the  railroad,  called  "  Walnut 
street."  The  railroad  runs  nearly  straight  from  the  station, 
crossing  these  streets ;  and  in  crossing  Walnut  street  turns 
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more  to  the  west,  and  at  a  distance  of  several  hundred  feet 
from  Walnut  street,  enters  what  is  known  as  the"Jewett 
Cut."  The  distance  from  Pinckney  road,  or  East  street,  to 
the  end  or  mouth  of  Jewett  cut  is  1,150  feet.  East  street 
crosses  the  railroad  at  an  elevation  of  seven  or  eight  feet 
above  the  natural  surface  of  the  ground,  and  from  that  point 
westward  to  the  mouth  of  Jewett  cut  the  railroad  is  upon  an 
embankment  of  at  least  that  height  the  entire  distance.  At 
a  point  120  feet  north  of  the  railroad  crossing  on  East  street 
is  the  first  house  on  the  west  side  of  that  street  or  obstruc- 
tion to  the  sight  for  the  entire  distance  around  the  railroad 
track  to  the  mouth  of  Jewett  cut.  Plaintiff's  intestate,  about 
half-past  three  o'clock  .in  the  afternoon  of  the  day  upon 
which  he  was  killed,  was  going  from  the  village  of  Howell 
forward  along  East  street,  or  Pinckney  road,  driving  a  span 
of  horses  attached  to  a  lumber  wagon.  He  was  alone  and 
riding  upon  a  seat  upon  the  wagon  box.  When  he  had 
passed  Mr.  Sexton's  house,  120  feet  north  of  the  railroad 
track,  he  could  see  the  whole  distance  to  the  mouth  of  Jew- 
ett cut,  as  there  was  nothing  to  obstruct  his  view,  and  the 
track  being  elevated  above  the  natural  surface  of  the  ground. 
Passing  from  Sexton's  house  to  the  track,  there  was  no  point 
at  which  he  could  not  have  seen  the  entire  length  of  the  rail- 
road track  to  the  mouth  of  Jewett  cut.  There  was  some  ob- 
struction to  his  view  to  the  eastward,  and  he  could  not  see 
the  station  of  the  defendant  company  until  he  had  nearly 
approached  the  track,  although  plaintiff's  counsel,  in  his 
brief,  admits  that  the  deceased  could  have  seen  eastward 
along  this  track  towards  the  station  when  within  120  feet  of 
the  crossing.  The  train  by  which  the  deceased  was  struck 
was  coming  from  the  west,  running  at  considerable  speed,  a 
little  behind  time,  the  time  varying  from  five  to  fifteen  min- 
utes, as  testified  by  different  witnesses.  According  to  the  testi- 
mony of  plaintiffs  witnesses  the  train  was  running  from 
twenty-five  to  thirty  miles  an  hour.  There  was  testimony 
showing  that  the  bell  was  not  rung  nor  whistle  sounded  for 
this  highway  crossing. 

Upon  the  part  of  the  defendant,  it  was  contended  that  the 
bell  was  a  steam  bell  ringer,  rung  continuously  from  station 
to  station.  Many  persons  upon  the  platform  of  the  depot, 
who  were  waiting  for  the  train  and  listened  for  its  ap- 
proach, testified  that  they  heard  the  whistle  blown  Just 
as  the  train  was  entering  Jewett  cut  from  the  west.  This 
is  called  the  "  station  whistle."  There  is  no  contention  but 
that  this  whistle  was  sounded.  This  point  was  some  1,400 
feet  west  of  the  Pinckney  road  crossing.  The  witnesses 
testified  that  the  deceased  was  driving  along  on  a  slow  trot, 
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and  some  of  them  say  that  he  appeared  looking  to  the  east. 
He  was  familiar  with  this  crossing.  As  his  horses  reached 
the  track  the  engine  struck  them  and  Mr.  Grostick  and  his 
horses  were  instantly  killed.  The  engineer  ol  the  engine 
was  upon  the  south  side  of  the  cab,  and  did  not  see  the 
deceased,  on  account  of  the  dome  and  sand  box  and  other 
things  upon  the  engine.  The  fireman  was  on  the  north  side  of 
the  cab,  and  a  part  of  the  way  from  Jewett  cut  he  was  occu- 
pied in  attending  to  his  fires.  He  says  he  saw  the  man  ap- 
proach slowly,  but  did  not  anticipate  danger,  and  thought 
he  would  stop,  until,  when  he  was  within  twenty-five  feet  of 
the  track,  he  says  he  saw  him  start  up  his  horses,  when  he 
(the  fireman)  at  once  called  to  the  engineer  "  Whoa !  whoa !" 
upon  which  the  engineer  applied  the  airbrakes  and  reversed 
the  engine.  The  train  was  a  heavy  one,  consisting  of  five 
cars,  engine  and  tender,  and  being  304  feet  in  length. 

The  only  question  which  I  shall  discuss  is  whether  there 
was  any  evidence  to  go  to  the  jury  showing  or  tending  to 
*  show  that  the  deceased  was  exercising  due  care 
Defeated  wm  \^  attempting  to  cross  the  railroad  track  in  the 
coltVibutor  n^anner  and  under  the  circumstances  here  stated. 
neiriif«Bc:e!^  It  has  been  repeatedly  held  by  this  court  that  a 
person  about  to  cross  a  railroad  track  is  bound  to 
recognize  the  danger,  and  to  make  use  of  the  senses  of  hear- 
ing and  sight,  and  to  ascertain,  before  attempting  to  cross, 
whether  the  train  is  in  dangerous  proximity.  If  he  neglects 
to  do  this,  and  ventures  blindly  upon  the  track,  it  must  be 
at  his  own  risk;  and  such  conduct  will  be  pronounced  negli- 
gence by  the  courts,  as  matter  of  law.  Lake  Shore  &  M.  S. 
K.  Co.  7'.  Miller,  25  Mich.  274;  Pzolla  v.  Michigan  Cent.  R. 
Co.,  54  Mich.  273 ;  Rhoades  v,  Chicago  &  G.  T.  R.  Co.,  58 
Mich.  263,  21  Am.  &  Eng.  R.  Cas.  659.  It  was  said  in  Potter 
V,  Flint  &  P.  M.  R.  Co.,  62  Mich.  22 :  "  It  is  the  duty  of  all 
highway  travelers  approaching  a  railroad  crossing  to  keep  a 
due  lookout,  and  if  they  do  not  choose  to  heed  what  they 
ought  to  heed,  they  must  bear  the  gonsequences."  In  Myn- 
ning  T'.  Detroit,  L.  &  N.  R.  Co.,  64  Mich.  93,  28  Am.  &  Eng. 
R.  Cas.  665,  it  was  said  by  thiscourt:  **  A  railroad  track  is  a 
warning  of  danger  to  those  who  go  upon  it,  and  persons 
about  to  cross  are  bound  to  recognize  the  danger,^and  to 
make  use  of  the  sense  of  hearing  as  well  as  of  sight,  and  if 
either  cannot  be  rendered  available  the  obligation  to  use  the 
other  is  the  stronger,  to  ascertain  before  attempting  to  cross 
whether  the  train  is  in  dangerous  proximity ;  and  if  they 
neglect  to  do  this,  and  venture  blindly  or  carelessl}'  upon  the 
track,  it  must  be  at  their  own  risk.  Such  conduct  is  of  itself 
negligence.'*     This  same  doctrine  is  laid  down  by  thiscourt 
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in  Haas  v.  Grand  Rapids  &  I.  R.  Co.,  47  Mich.  401,  8  Am.  & 
Eng.  R.  Cas.  268 ;  Matta  v.  Chicago  &  W.  M.  R;  Co.,  69 
Mich.  109,  32  Am.  &  Eng.  R.  Cas.  71;  Freeman  v,  Duluth 
S.  S.  &  A.  R.  Co.,  74  Mich.  86,  37  Am.  &  Eng.  R.  Cas.  501  ; 
Gebhard  v.  Detroit,  G.  H.  &  M.  R.  Co.,  79  Mich.  586;  Brady 
V.  Toledo,  A.  A.  &  N.  M.  R.  Co.,  81  Mich.  616;  Guta  7/.  Lake 
Shore  &  M.  S.  R.  Co.,  81  Mich.  291 ;  Underhill  v.  Chicago  & 
G.  T.  R.  Co.,  81  Mich.  43;  Apsey  v,  Detroit,  L.&  N.  R.  Co., 
83  Mich.  432. 

The  trial  court  left  the  question  of  contributor^'  negligence 
of  the  plaintiff  to  the  jury  as  a  question  of  fact  lor  tneir  de- 
termination, stating  to  them :  "  It  becomes  a  ques- 
tion of  fact  for  you  to  determine  whether  or  not  Verdict Bhoiiid 
negligence  exists  on  his  part  in  attempting  to  cross  Jf/e*ctedfor 
or  whether  he  acted,  under  the  circumstances,  as  defendant, 
a  man  of  reasonable  caution  and  prudence  would 
have  acted  under  like  circumstances.     If  you  find  from  the 
evidence  that  he  did  not  look  and  listen,  and  had  no  notice 
by  sight  or  hearing,  and  if  you  find  that    no  whistle  was 
twice  sounded,  no  bell  rung,  that  he  had  no  notice  by  sound 
of  rumbling  tpain  or  smoke,  and  ventured  to  cross,  and  that 
while  crossing  his  danger  was  seen  or  known  by  the  em- 
ployes of  the  defendant  at  a  sufficient  distance  from  the  road 
crossing  to  enable  them  to  slacken  the  speed  of  the  train,  or 
even  stop  it,  and  that  it  was  not  done,  that  would  be  gross 
negligence  on  the  part  of  the  defendant  in  running  its  train, 
and  it  would  not  be  thereby  excused  from  liability." 

Under  the  circumstances  here  stated,  the  court  was  in  error 
in  thus  directing  the  jury.  The  deceased  was  a  man  fifty 
years  of  age,  of  good  health,  sound  in  mind  and  body,  his  hear- 
ing and  sight  not  defective.  He  had  lived  just  east  of  Howell 
for  many  years,  and  was  thoroughly  familiar  with  this  cross- 
ing. Applying  these  facts  to  the  rules  of  law  heretofore  laid 
down  by  this  court  in  the  cases  above  cited,  we  think  it  was 
the  duty  of  the  court  to  have  directed  a  verdict  in  favor  of 
the  defendant.  The  burden  was  upon  the  plaintiff  to  show, 
not  only  that  the  defendant  was  guilty  of  negligence  in  the 
premises — a  point  which  we  do  not  deem  necessary  to  dis- 
cuss— but  that  her  intestate  was  exercising  due  cafe  in  ap- 
proaching this  crossing.  Under  the  conceded  facts  in  this 
case,  when  he  was  within  120  feet  of  the  track,' he  Jiad  a  clear 
unobstructed  view  of  the  track,  every  foot  of  the  distance  to 
the  mouth  of  Jewett  cut  until  he  passed  upon  the  track.  Ap- 
parently he  was  looking  eastward,  and  giving  no  heed  what- 
ever to  a  train  approaching  from  the  west.  According  to 
the  testimony,  he  exercised  no  care  whatever,  but  drove  his 
team  along  without  looking  westward  until  he  was  struck 
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and  killed.  This  was  such  carelessness  that  his  administra- 
trix should  not,  as  a  matter  of  law,  be  permitted  to  recover. 

We  need  not  discuss  the  other  questions  raised.  Upon  the 
ground  here  stated,  the  judgment  below  must  be  reversed, 
and  a  new  trial  granted. 

Morse,  C.  J.,  and  Long  and  Grant,  JJ.,  concurred. 

McGrath,  J.  {dissentingy  Plaintiff's  intestate  was  killed 
by  an  east-bound  passenger  train  while  he  was  attempting 
to  cross  defendant's  tracks  with  his  team  at  a  street  running 
north  and  south  at  right  angles  with  defendant's  tracks  636 
feet  west  of  the  station  at  Howell,  known  as  **  East  Street." 
The  accompanying  diagram  will  indicate  the  surroundings. 


d 

[] 


a 


a — Depot. 

b — Engine  house. 

c — Elevator, 

d — Dwelling  house. 

^ — Mouth  of  cut. 

/I— Dwelling  house. 


Decedent  was  driving  south  at  about  four  o'clock  in  the 
afternoon  of  Oct.  19,  1889.  The  pilot  of  the  engfne  struck 
between  the  horses  and  the  front  wheels  of  the  wagon,  in- 
stantly  killing  Grostick  and  both  horses.  The  defendant's 
right  of  way  is  filled  in  at  this  point  from  six  to  eight  feet, 
and  the  highway  approaches  are  about  eighteen  feet  in 
width.  The  east-bound  train  emerged  from  a  cut  which  is 
about  eighteen  feet  deep  at  the  point,  E.,  about  11 50  feet 
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west  of  East  street.  The  westerly  end  of  the  cut  is  3024  feet 
westerly  from  the  station,  and  about  200  feet  north  of  the 
station  line,  so  that  the  train  is  upon  a  curve  from  the  time 
it  enters  the  cut  until  just  before  reaching  East  street.  A 
number  of  witnesses  testified  that  the  train  was  eighteen 
minutes  late  at  Fowlerville,  and  that  the  train  was  moving 
at  a  very  high  rate  of  speed.  Those  who  do  undertake  to 
fix  the  rate  give  it  as  from  twenty  to  forty-five  miles  an  hour. 
The  conductor  says  that  they  made  the  run  from  Fowler- 
ville to  Howell,  eight  and  one-half  miles,  in  thirteen  minutes, 
and  made  up  three  minutes  of  lost  time.  Nineteen  witnesses 
say  that  they  heard  the  station  whistle  as  the  train  approached. 
Tne  engineer,  fireman,  and  conductor  say  that  the  whistle 
was  given  at  the  entrance  to  the  cut,  3024  feet  west  from  the 
station.  Of  these  witnesses,  nine  were  at  or  near  the  station 
looking  for  and  expecting  the  train,  and  several  of  them  say 
that  they  saw  the  steam  escape  as  the  whistle  was  s^iven. 
Seven  of  them,  including  the  conductor,  engineer,  and  fire- 
man, were  on  the  train.  Five  witnesses  heard  no  whistle, 
and  fifteen  witnesses  heard  no  crossing  whistle  and  no  bell, 
and  the  majority  of  them  are  positive  that  neither  whistle 
nor  bell  was  sounded.  The  fireman  said  that  he  supposed 
that  the  decedent  was  going  to  stop  his  team,  but,  noticing 
that  he  did  not,  he  (witness)  called  out  "  Whoa !"  to  the  eiu 
gineer,  who  said  that  he  reversed  just  as  he  struck  the 
horses,  and  the  train  was  stopped  opposite  the  elevator. 
Several  witnesses  testified  that  they  heard  the  roar  of  the 
train,  and  a  number  of  others  said  that  the  train  made  no 
noise.  One  witness,  who  was  on  East  street,  thirty-five  rods 
south  of  the  track,  says:  "  I  was  with  Mrs.  Ackley  on  that 
day.  As  we  were  coming  in  town,  about  thirty  or  thirty- 
five  rods  of  the  crossing,  we  saw  a  train  coming ;  and  we 
hadn't  any  more  than  said  it  when  the  train  came  and  struck 
them.  I  did  not  hear  any  whistle  or  any  bell.  If  there  had 
been  a  whistle  blown  or  a  bell  rung  I  think  I  could  have 
heard  it.  The  train  came  in  very  fast,  and  made  no  noise 
whatever.  I  would  not  have  heard  it  if  I  hadn't  seen  it.*'  Mrs. 
Ackley  says  :  "  Miss  Carlton  was  with  me,  coming  north. 
We  were  riding  along  leisurely  and  looked  up,  and 
saw  the  train  coming.  All  we  noticed  we  saw  a  team 
coming  upon  the  railroad — a  dark  colored  team — and  the 
engine  struck  the  team  just  as  I  saw  the  train.  I  did  not 
hear  any  whistles  nor  any  bell.  I  was  about  thirty  rods 
south  of  the  crossing,  on  the  Pinckney  road.  If  the  whistles 
had  been  blown,  it  seems  as  if  I  could  have  heard  it.  My 
hearing  is  perfectly  good.  I  can't  give  the  exact  time,  it 
was  between  three  and  four.    The  train  was  coming,  at  the 
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time  it  struck  the  team,  at  a  good  speed.  I  was,  I  think,  about 
thirty  rods  south  of  the  planing  mill.  I  looked  up  and 
saw  the  train  coming.  1  heard  no  whistle  and  no  noise 
of  any  kind.  I  didn't  hear  the  roaring  of  the  train  at  all.  I 
heard  nothing.  We  heard  no  whistle  until  after  the  gentle- 
man was  struck.  After  the  horses  were  thrown  over,  they 
whistled  and  rung  the  bell;  and  we  heard  that,  just  before 
coming  in  the  depot."  At  the  rate  of  speed  that  the  con- 
ductor stated  that  the  train  made  between  Fowlerville  and 
Howell  it  would  take  the  train  about  twenty  seconds  to  make 
the  distance  between  the  mouth  of  the  cut  and  East  street. 
The  testimony  was  that  decedent  had  been  driving  at  a  "dog 
trot,'*  but  that  the  horses  came  to  a  walk  before  reaching  the 
track.  The  horses  were  five  and  six  years  of  age,  and  worth 
from  $450  to  $500 ;  and  the  testimony  is  that  they  approached 
and  entered  upon  the  track  as  though  they  heard  nothing. 
One  witness,  who  was  at  the  time  of  the  collision  north  of 
decedent,  on  East  street,  said  that  decedent's  back  was 
towards  the  witness.  Two  witnesses  say  that  when  struck, 
and  just  before  going  on  the  track,  decedent  was  looking 
east,  as  though  expecting  a  train.  One  witness,  who  lived 
north  of  the  track,  on  East  street,  but  whose  place  of  busi- 
ness was  south  of  the  track,  on  East  street,  said  that  on  hear- 
ing the  whistle,  while  approaching  the  track  from  the  north, 
it  was  difficult  to  tell  from  which  direction  the  train  was  ap- 
proaching. There  was  no  obstruction  west  of  East  street, 
on  the  north  side ;  and  when  at  Sutton's  house,  which  is  126 
feet  from  the  tracks,  the  train  could  be  seen  as  it  emerged 
from  the  cut.  But,  coming  south  on  East  street  there  were 
obstructions — the  Sutton  house,  the  elevator,  the  engine 
house,  and  the  station — which  partially  obstructed  the  view 
to  the  east  after  reachmg  Sutton's  house  until  defendant's 
right  of  way  was  reached.  Plaintiff  had  judgment,  and  de- 
fendant appeals;  and  it  is  urged  that,  as  plaintiff  could  have 
seen  the  at)proaching  train  if  he  had  but  looked,  consequently 
he  is  guilty  of  contributory  negligence,  and  that  the  trial 
court  should  have  directed  a  verdict  for  defendant. 

Section  3375  of  the  statutes  provides  that"  a  bell  of  at  least 
thirty  pounds'  weight,  and  a  steam-whistle,  shall  be  placed  on 
each  locomotive  engine,  and  said  whistle  shall  be  twice  sharply 
sounded  at  least  fortv  rods  before  the  crossingf  is  reachea, 
and  after  sounding  of  the  whistle  the  bell  shall  be  rung 
continuously  until  the  crossing  is  passed,  under  a  penalty  of 
one  hundred  dollars  for  every  neglect ;  provided,  that  at 
street  crossings  within  the  Kmits  of  incorporated  cities  or 
villages  the  sounding  of  the  whistle  may  be  omitted,  unless 
required  by  the  common  council  or  board  of  trustees  of  such 
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city  or  village ;  and  the  company  shall  also  be  liable  for  all 
damages  which  shall  be  sustained  by  any  person  by  reason 
of  such  neglect. 

I.  The  rule  is  well  established  that  to  warrant  the  court, 
in  any  case,  in  instructing  the  jury  that  the  plaintiff  was 
guilty  of  negligence,  the  case  must  be  so  clear 
against  him  as  to  warrant  no  other  inference.  <i«wtioB  of 
Detroit  &M.R.  Co.  z/.  Van  Steinburff,  17  Mich.  ^^•JiJS'"^',/ 
99 :  My nning  v.  Detroit,  L.  &  N.  R.  Co.,  67  Mich,  b^*,  xttCL 
6yy,  As  was  said  in  Teipel  v.  Hilsendegen,  44  jbfj. 
Mich.  462,  '*  The  judge  takes  the  case  from  the 
jury  when  it  is  susceptible  of  but  one  just  opinion."  In 
Billings  V,  Breinig,  45  Mich.  65,  Justice  Graves,  speaking  of 
the  showing  as  to  the  exercise  of  due  care  on  the  plaintiff's 
part,  says :  "  But  it  was  not  required  that  this  should  be 
made  out  by  direct  evidence.  If  the  occurrence  itself  and 
the  surrounding  circumstances,  after  due  allowance  for  con- 
flicting considerations,  were  capable  of  breeding  an  infer- 
ence of  it,  and  the  jury  might  draw  it,  in  the  proper  exercise 
of  their  function,  it  was  sufficient."  In  the  Carver  Case,  61 
Mich.  593,  Justice  Champlin  says :  **  In  determining  the 
preliminary  question  of  law,  it  is  not  the  province  of  the 
court  to  pass  upon  the  weight  ot  the  evidence,  for  the 
sufficiency  and  weight  of  evidence,  and  the  effect  to  be 
given  thereto,  is  a  question  exclusively  for  the  jury ;  and 
it  follows  that  it  is  only  where  there  is  no  legal  evidence 
which,  if  believed,  will  establish  a  fact  material  to  the  plaint- 
iff's case,  that  the  trial  judge  can  take  the  case  from  the 
jury."  *  In  Harris  v.  Township  of  Clinton,  64  Mich.  452, 
Champlin,  J.,  says:  "Upon  this  issue  there  are  two  reason- 
able but  different  views  which  might  be  taken,  and  there- 
fore the  question  should  have  been  submitted  to  the  jury." 
When  a  case  is  taken  from  the  jury,  it  cannot  be  authorized 
unless  upon  the  strongest  case  made  by  any  of  the  witnesses. 
Courts  cannot  usurp  the  functions  of  the  jury.  The  case 
must  be  absolutely  free  from  conflict  before  it  can  be  taken 
from  the  jury.  Marcott's  Case,  47  Mich.  7,  4  Am.  &  Eng.  R. 
Cas.  548. 

In  the  Breckenfelder  Case,  79  Mich.  563,  Justice  Champlin 
says :  "  The  only  nee^ligence  or  want  of  care  that  can  be  im- 
puted to  him  is  that  he  did  not  look  west,  to  see  if  cars  were 
approaching,  before  stepping  upon  the  track.  Had  he  done 
so,  he  would  have  seen  the  box-cars  coming,  and  so  near 
that  he  could  not  get  across  safely.  He  was  neither  deaf 
nor  blind,  and  was  in  possession  01  the  ordinary  faculties  of 
mankind.  He  was  familiar  with  railroads,  and  had  crossed 
the  road  at  Adams  street  for  years.     He  had  seen  the  train 
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pass  west.  It  was  passing  him,  goine  east  as  he  was  cross- 
ing from  the  west  to  the  east  side  of  Adams  street,  and  had 
cleared  the  street  as  he  had  reached  the  sidewalk.  Was  it  a 
natural  conclusion,  under  such  circumstances,  for  a  man  of 
ordinary  prudence  to  form,  that  he  might  safely  cross  the 
track  upon  the  sidewalk  as  soon  as  the  receding  train 
allowed  him  to  do  so,  and  he  was  justified,  as  a  prudent  man, 
to  act  upon  such  conclusion,  without  looking  to  see  if  there 
would  be  danger  from  other  cars  following  closely  after  the 
receding  train  ?  *  *  *  It  was  for  the  jury  tosay  whether 
he  took  that  care  and  caution,  under  all  the  circumstances 
w^hich  surrounded  him,  that  a  prudent  man,  exercising  or- 
dinary caution,  should  have  exercised.** 

In  the  Little  Case,  78  Mich.  207,  Justice  Campbell  says: 
"  The  car  in  question  had  a  few  minutes  before  gone  down 
the  west  track,  and  being  behind  time,  or  for  some  other 
reason,  passed  at  a  much  raster  rate  than  usual.  *  *  *  He 
had  also  a  right  to  expect  that  the  cars  would  not  be  run  in 
any  unusual  way  or  carelessly.  *  *  *  Defendant  intro- 
duced no  testimony  at  all ;  and,  in  order  to  convict  plaintiff 
of  negligence,  it  was  necessary  to  assume  that  he  must  have 
heard  what  other  unimpeached  witnesses  did  not  hear,  or 
seen  what  they  did  not  see.  To  assume,  in  the  face  of  testi- 
mony to  the  contrary,  that  there  were  bells  that  made  such 
a  noise  as  should  have  given  warning  of  their  coming  to  all 
persons,  or  that  the  noises  of  the  street  must  have  no  effect 
m  deadening  the  noise  of  the  car  in  its  approach,  is  to  go 
beyond  the  province  of  the  court,  and  prevent  the  jary  from 
passing  on  pertinent  facts.  That  plaintiff  took  some  precau- 
tions is  shown  affirmatively.  It  was  for  the  jury  to  say 
whether,  under  all  the  circumstances,  he  was  so  remiss  that 
failure  to  actually  hear  or  see  the  car  in  its  approach,  so  as 
to  avoid  it,  is  his  own  fault,  so  as  to  make  him  responsible  for 
his  own  hurt." 

In  Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  Justice  Cooley 
says :  **  In  determining  this  question,  we  must  look  at  the 
case  as  it  appears  from  the  plaintiff's  own  testimony,  unqual- 
ified by  any  which  was  offered  on  the  part  of  the  defendants, 
and  must  concede  to  him  anything  which  he  could  fairly 
claim  upon  that  evidence.  He  had  a  right  to  ask  the  jury  to 
believe  the  case  as  he  presented  it ;  and  however  improbable 
some  portions  of  his  testimony  may  appear  to  us,  we  cannot 
say  that  the  jury  might  not  have  given  it  full  credence.  It 
is  for  them  and  not  tor  the  court  to  compare  and  weigh  evi- 
dence. For  the  purpose  of  any  positive  instructions  which 
one  party  may  demand  upon  the  evidence,  he  must  concede 
all  that  his  opponent  may  claim  for  it.    He  must  therefore  con- 
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cede  in  the  present  case  that  the  train  came  in  without  sound- 
ing any  other  signal  than  the  whistle  which  called  the  station  ; 
that  it  approached  the  station  at  a  velocity  which  was  unusual. 

*  *  *  As  a  general  rule,  it  cannot  be  doubted  that  the 
question  of  negligence  is  a  question  of  fact,  and  not  of  law. 

*  *  *  Negligence,  as  I  understand  it,  consists  in  a  w^ant 
of  reasonable  care,  which  would  be  exercised  by  a  person  of 
ordinary  prudence  under  all  the  existing  circumstances,  in 
view  of  the  probable  danger  of  injury.  The  injury  is  there- 
fore one  which  must  take  into  consideration  all  these  circum- 
stances, and  it  must  measure  the  prudence  of  the  party's 
conduct  by  a  standard  of  behavior  likely  to  have  been 
adopted  by  other  persons  of  common  prudence.  The  case, 
however,  must  be  a  very  clear  one  which  would  justify  the 
court  in  taking  upon  itself  this  responsibility  ;  for  when  the 
judge  decides  that  a  want  of  due  care  is  not  shown,  he  neces- 
sarily fixes  in  his  own  mind  the  standard  of  ordinary  pru- 
dence, and,  measuring  the  plaintiff's  conduct  by  that,  turns 
him  out  of  court  upon  his  opinion  of  what  a  reasonably  pru- 
dent man  ought  to  have  done  under  the  circumstances.  He 
thus  makes  his  own  opinion  of  what  would  be  generally  re- 
garded as  prudence  a  definite  rule  of  law.  It  is  quite  pos- 
sible that  if  the  same  question  of  prudence  were  submitted  to 
a  jury  collected  from  the  occupations  of  society  and  perhaps 
better  competent  to  judge  of  the  common  opinion,  he  might 
find  them  aiffering  with  him  as  to  the  ordinary  standard  of 
proper  care.  The  next  judge,  trying  a  similar  case,  may 
also  be  of  a  different  opmion,  andf,  because  the  case  is  not 
clear,  hold  that  to  be  a  question  of  fact  which  the  first  has 
ruled  to  be  one  of  law.  Indeed,  I  think  the  cases  are  not  so 
numerous  as  has  been  sometimes  supposed  in  which  a  judge 
could  feel  at  liberty  to  take  the  question  of  the  plaintiff's 
negligence  away  from  the  jury.  The  judge,  it  is  said,  in  one 
case,  is  not  bound  to  submit  to  a  jury  the  propriety  of  a  par- 
ticular course,  when  it  is  perfectly  notorious  that  all  prudent 
men  conduct  their  own  affairs  differently.  The  uniformity 
of  the  conduct  of  business  men  becomes  a  rule  of  law.  *  *  * 
It  is  a  mistake,  therefore,  to  say,  as  is  sometimes  said,  that, 
when  the  facts  are  undisputed,  the  question  of  negligence  is 
necessarily  one  of  law.  This  is  generally  true  of  that  class 
of  cases  where  a  party  has  failed  in  the  performance  of  a 
clear  legal  duty.  When  the  question  arises  upon  a  state  of 
facts  on  which  reasonable  men  may  arrive  at  different  con- 
clusions, the  fact  of  negligence  cannot  be  determined  until 
one  or  the  other  of  those  conclusions  have  been  drawn  by 
the  jur3\  The  inferences  to  be  drawn  from  the  evidence 
must  either  be  certain  and  incontrovertible,  or  they  cannot 
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be  decided  upon  by  the  court.  Negligence  cannot  be  con- 
clusively established  by  a  state  of  facts  upon  which  fair 
minded  men  may  well  aiffer." 

2.  If  the  circumstances  are  such  that  reasonable  minds  might 
draw  difierent  conclusions  respecting  the  fault  of  the  injured 

f)arty,  the  plaintiff  is  entitled  to  go  to  the  jury  upon  the 
acts.  Brezee  v.  Powers,  80  Mich.  182;  Teipel  v,  Hilsende- 
gtUf  supra;  Roux  v.  Blodgett  &  D.  Lumber  Co.,  85  Mich. 
519;  Swaboda's  Case,  40  Mich.  424;  Hagen  v,  Chicago,  D. 
&  C.  G.  T.  J.  R.  Co.,  86  Mich.  615  ;  Adams  ^^  Iron  Cliffs  Co., 
78  Mich.  271  ;  Luke  v.  Wheat  Min.  Co.,  71  Mich.  364,  Bil- 
lings 7\  Breinig,  supra  ;  Van  Steinburgh's  Case,  supra. 

3.  It  is  not  necessary  that  the  absence  of  contributory  neg- 
ligence should  be  shown  beyond  cavil  or  question.  Teipel 
V.  Hilsendegen,  supra ;  Billings  v.  Breinig,  supra. 

4.  Nor  is  it  the  law  of  this  state  that,  under  all  circum- 
stances, it  is  absolutely  necessary  for  a  person  approaching 

a  railroad  crossing  to  look  both  ways,  and  to  listen 
Dotjof  for  approaching  trains.    "It  is  generally  required, 

to*iookMid  ^"^  ^^  ^^  "^^  ^  ^"^^  of  universal  application.  Every 
Uaten.  casc  must  depend  upon  its  own  circumstances; 

and  it  would  be  unreasonable  to  apply  such  rule 
under  all  circumstances,  without  regard  to  the  condition  of 
things  at  the  time.  He  is  only  required  to  take  such  pre- 
caution as  an  ordinarily  prudent  men  would  under  like  cir- 
cumstances, and  whether  or  not  he  did  use  such  care  is  gen- 
erally a  question  for  the  jury."  Cooper's  Case,  66  Mich.  266, 
306;  Richmond's  Case,  87  iClich.  374;  Breckenfelder's  Case, 
supra ;  Helbig*s  Case,  85  Mich.  359.  The  le^al  presumption  is 
that  a  person  killed  at  a  railroad  crossing  did  stop  to  look  and 
listen,  and  will  prevail,  in  the  absence  of  direct  testimony  on 
the  subject.  Mynning  v.  Detroit,  L.  &  N.  R.,  64  Mich.  93, 
28  Am  &  Eng.  K.  Cas.  665.  As  was  said  in  Johnson  v.  Hud- 
son  River  R.  Co.,  20  N.  Y.  65  :  **  The  natural  instinct  of  self- 
preservation,  in  the  case  of  a  sober  and  prudent  man,  stands 
m  the  place  of  positive  evidence.** 

5.  As  bearing  upon  the  question  of  contributory  negligence 
the  right  of  one  person  to  rely  in  some  measure  upon  the  as- 
sumption that  another  will  do  his  duty  has  been  re- 

BiKht  of  peatedly  recognized  by  this  court.  Van  Steinburgh*s 
trtTeUrto  Case.  17  Mich.  99;  Williams*  Case,  31  Mich.  276; 
Zmllnju,  Miller's  Case,  46  Mich.  532,  6  Am.  &  Eng.  R.  Cas. 
doitsduy.  89;  Staal's  Case,  57  Mich.  244;  Dickinson's  Case, 
53  Mich.  47,  21  Am.  &  Eng.  R.  Cas.  456;  Guggen- 
heim's  Case,  57  Mich.  488,  66  Mich.  157 ;  Klanowski's  Case, 
57  Mich.  528,  21  Am.  &  Eng.  R.  Cas.  648;  Harris*  Case,  64 
Mich.    447 ;     Little's    Case,    78     Mich.    207  ;     Richmond's 
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Case,   87  Mich.   374;  Kinney   v.   Folkerts,  78  Mich.  697,84 
Mich.  619. 

In  the  Van  Steinburg  Case,  Justice  Cooley  says :  "More- 
over, if  the  danger  depends  at  all  upon  the  action  of  any 
other  person  under  a  given  set  of  circumstances,  the  pru- 
dence of  the  party  injured  must  be  estimated,  in  view  of 
what  he  had  a  right  to  expect  from  such  other  person  ;  and 
he  is  not  to  be  considered  tjamable  if  the  injury  has  resulted 
from  the  action  of  another,  which   he  could  not  reasonably 
have  anticipated.     *    *     *  *'     In  the  Williams  Case,  Justice 
Campbell  says  :  "  A  passenger  along  the  sidewalk  of  a  public 
street  has  a  right  to  expect  some  warning  before  any  sudden 
movement  of  this  kind,  and  there  should  be  very  plain  proof 
of  negligence  to  bind  him,  under  such  circumstances."     In 
that  case  the  track  was  a  spur  track,  but  in  this  the  statute 
expressly  provides  that  a  warning  be  given.     Again,  in  the 
Staal  Case,  Judge  Campbell  says:  "Whether  the  moving 
forward,  as  it  was  done,  was  culpably  negligent,  must  depend 
on  what  Staal  was  bound  to  anticipate.     In  the  absence  oi 
any  knowledge  of  what  was  passing  in  his  mind,  we  cannot 
hold  him  conclusively  at  fault  unless  there  is  no  sensible  ex- 
planation to  the  contrary  reasonably  possible.     But  he  had 
a  right  to  suppose  that  defendant  would  not  violate  any  legal 
duty,  and  he  could  not  be  bound  to  suppose  it  would  fail  to 
take  reasonable  measures  to  prevent  mischief;  and  he  could 
not  be  censured  if  he  acted  as  seemed  proper  at  the  time.    The 
case  could  not  be  taken  away  from  the  jury,  so  as  to  prevent 
them  from  giving  to  either  party  the  benefit  of  any  inference 
which  might  be  drawn  from  a  comparison  of  all  the  facts. 
If  they  found  him  negligent,  their  verdict,  perhaps,  could 
not  have  been  set  aside  as  without  support.     But  they  have 
found  otherwise,  and  we  think  they  hacl  enough  before  thenr 
to  make  their  verdict  legally  sufficient." 

Again,  in  the  Harris  Case,  Justice  Champlin  says:  "  It  is 
not  a  universal  rule  that  the  defendant  is  excused  from  lia- 
bility  merely  because  the  plaintiff,  knowing  of  the  danger 
caused  by  defendant's  negligence,  voluntarily  incurs  that 
danger.  If  the  defendant  has  so  acted  as  to  induce  the 
plaintiff,  acting  with  reasonable  prudence,  to  incur  the 
danger,  *  *  *  defendant  is  liable.  *  ♦  *  The  fact  that 
Sopher  knew  the  location  of  the  highway,  that  it  was 
crooked,  that  there  were  no  guides  or  barriers,  that  it  was 
overflowed,  and  the  water  had  raised  since  he  last  passed 
over  it,  and  knew  that  some  hazard  was  incurred  in  attempt- 
ing to  pass  over  it,  did  not  conclusively  show  that  it  was 
negligence  to  make  the  attempt."  Again,  in  the  Marcott 
Case  :  "  If  the  signals  were  not  given,  there  was  a  distinct 


344  GROSTICK  V.  DETROIT,   L.  &  N.   R.  CO.         [VOL.  49 

violation  of  law,  which  we  cannot,  as  matter  of  law,  say  had 
no  effect  on  the  result." 

In  the  Guggenheim  Case,  referring  to  the  testimony, 
Justice  Sherwood  says :  "  But  the  question  presented  is, 
does  it  not,  standing  alone  and  taken  as  true,  show,  or  tend 
strongly  to  show,  that  the  defendant  was  neglig^ent  in  passing 
the  crossing  and  coming  round  the  curve,  with  its  train  off 
of  time,  Jit  the  rate  of  speed  that  it  did,  and  without  giving 
any  of  the  signals  or  warnings  whatever,  required  by  statute, 
or  otherwise  ?  I  think  it  does ;  and,  if  that  is  the  correct 
conclusion,  then  I  apprehend  there  can  be  no  question  but  that 
the  case  should  have  been  submitted  to  the  jury.  From  the 
testimony  above  stated,  it  appears  that  the  plaintiff  had  good 
reason  to  believe  that  no  train  was  approaching,  and  that  he 
could  make  the  crossing  in  safety.  Certain  it  was  that,  had 
the  train  been  slowed  down  ten  seconds,  he  would  have 
passed  the  fatal  spot  in  safetv  ;  and  it  is  almost  conclusively 
to  be  presumed  from  the  facts  stated  that,  had  the  whistle 
been  sounded  or  the  bell  rung  for  the  crossing,  he  could  have 
done  it  without  injury.  The  negligence  01  the  defendant, 
which  could  not  have  reasonably  been  anticipated,  should 
not  be  allowed  to  impose  a  degree  of  care  and  diligence  upon 
the  deceased  unknown  to  the  law,  and  which  would  not  have 
*  been  required  if  ordinary  attention  and  prudence  had  been 
exercised  by  defendant.  In  the  Guggenheim  Case  (second 
hearing),  Justice  Morse  says  :  '*  When  the  railroad  company 
is  required  to  sound  an  alarm,  or  is  in  the  habit  of  blowing 
whistles  and  ringing  bells,  it  seems  to  me  that  the  traveler  in 
the  highway  has  a  right  to  rely  somewhat  upon  the  observ- 
ance of  this  custom  or  duty.  *****  He  was  not  bound  to 
look  back  and  listen  as  carefully  as  he  would  have  been  had 
a  train  been  due,  and  the  time  of  its  coming  been  known  to 
him.  This  is  good  law.  The  precaution  that  Manheimer 
was  bound  by  the  law  to  take  was  the  care  that  an  ordinarily 
prudent  man  would  exercise  under  like  circumstances.  The 
ordinarily  prudent  man  looks  and  listens  before  he  crosses 
a  railroad  track,  but  he  does  not  look  or  watch  as  closely 
when  he  has  reason  to  believe  that  no  regular  train  is  due  or 
coming  as  he  does  when  he  knows  that  one  may  be  expected 
at  once  at  the  crossing. 

In  the  Klanowski  Case,  Justice  Sherwood,  referring  to 
the  statutory  duties  of  the  company,  says:  "Such  duties 
cannot  be  neglected  or  omitted  with  impunity.  If  they  are, 
and  an  injury  to  persons  or  property  occurs  by  reason 
thereof  at  such  places,  the  company  will  be  liable  ;  and  al- 
though the  party  injured  under  such  circumstances,  by  his 
acts  or  omissions  to  act,  induced  by  the  negligence  01  the 
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company,  may  be  guilty  of  some  faults  which  contributed  to 
the  injury  complained  of,  such  fault  ought  not  to  be  per- 
mitted to  avail  the  company  in  making  defense  against  their 
wrongful  acts,  unless  it  was  willful,  or  so  gross  as  to  render 
it  equally  inexcusable.  Any  other  rule  would  allow  the 
company  to  take  advantage  of  its  own  wrong  in  avoiding  its 
statutory  liability.  *  *  *  Many  times  the  train  runs 
much  stiller  than  at  others,  in  consequence  of  the  condition 
of  the  atmosphere,  and  other  causes.  In  all  cases,  persons, 
except  those  in  charge  of  the  train,  are  liable  to  be  cieceived 
in  the  speed  of  the  train ;  and  in  no  case  is  the  exact  time 
when  the  engine  reaches  the  crossing  known  to  others  than 
the  engineer.  For  these  and  many  other  reasons  which 
might  be  given,  no  other  safe  rule  can  be  adopted.  No  less 
than  the  giving  of  every  warning  the  law  exacts  should  be  held 
sufficient  to  shield  the  company  from  liability  for  damages 
arising  from  injuries  received  at  such  places.  Safety  to  the 
lives  of  those  traveling  upon  the  cars,  as  well  as  to  those 
traveling  in  vehicles  upon   the  highway,  requires  this.     All 

f)ersons  have  a  right  to  expect  and  rely  upon  the  full  per- 
ormance  by  the  company  01  all  the  requirements  and  duties 
imposed  upon  it  by  the  law  under  which  it  alone  is  allowed 
to  exist  and  do  business ;  and  it  is  not  unfrequently  impos- 
sible to  ascertain  with  any  degree  of  certainty  how  far  the 
neglect  of  the  company  to  give  the  required  warnings  at 
highway  crossings  may  have  been  relied  upon  by  a  person 
in  regulating  and  determining  his  action  in  approaching  the 
track,  where  a  collision  and  injury  occurs,  resulting  in  his 
immediate  death.  Usually  the  circumstances  surrounding 
the  accident  have  to  be  relied  upon  in  determining  the  ques- 
tion, and  such  action  on  the  part  of  the  injured  party  should 
never,  in  this  class  of  cases,  be  allowed  to  control  the  verdict 
of  jurors,  unless  it  satisfactorily  appears  to  have  been  very 
gross,  or  wantonly  negligent  and  careless." 

In  the  Miller  Case,  Justice  Marston  says:  ''A  stricter 
rule  should  not  be  held  here  than  in  criminal  cases,  where 
the  right  of  one  in  apparent  danger  to  act  upon  circumstan- 
ces as  they  appear  to  him  at  the  time  is  well  settled  ;  and, 
although  subsequent  investigation  may  show  that  he  erred, 
yet  that  alone  will  not  make  him  crimmall}'  responsible.  If 
the  neglect  of  the  company  to  sound  the  whistle  whqn  ap- 
proaching the  highway  permitted  the  plaintiff  to  drive  into 
a  dangerous  position,  under  circumstances  which  allowed 
him  no  time  for  calm  reflection,  and  he,  acting  upon  the 
spur  of  the  moment,  in  his  efforts  to  avoid  the  danger,  Inade 
a  jnistake,  and  took  what  subsequent,  cool,  deliberate  investi- 
gation may  show  to  have  been  wrong,  and  that  some  other 
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course  would  have  been  better,  if  not  absolutely  safe,  yet  he 
cannot  be  charged  with  contributory  negligence  because  of 
such  error  of  judgment,  under  such  dangerous  circumstan- 
ces. This  is  the  rule  in  both  civil  and  criminal  cases,  sus- 
tained by  an  abundance  of  authority,  if  any,  indeed,  were 
needed.'* 

In  the  Dickinson  Case,  Coolev,  J.,  says :  "  Plaintiff  has  a 
right  to  assume  that  the  defendant  would  perform  its  dutjin 
guarding  the  safety  of  its  passengers  and  servants,  and  it  is 
only  because  it  has  failed  to  do  so  in  this  instance  that  the 
danger  wa^  encountered."  In  the  Little  Case,  Justice  Camp- 
bell says:  "  Plaintiff  had  also  a  right  to  expect  that  the  cars 
would  not  be  run  in  an  unusual  way  or  carelessly." 

In  the  Richmond  Case,  Morse,  J.,  says  **that  plaintiff 
could  have  seen  the  approaching  cars  alter  he  reached  a 
point  20  feet  from  the  crossing,  and,  if  he  had  looked  then 
he  would  have  undoubtedly  seen  these  cars  in  time  to  have 
stopped  and  avoided  a  collision.  And  it  is  pretty  apparent 
— almost  absolutely  certain,  from  the  plaintifiF's  own  showing 
— that  he  did  not  look  south  within  20  feet  until  his  horse 
was  upon  the  track.  Whether  he  was  negligent  depends  in 
a  great  measure  upon  whether  or  not  he  had  a  right  to  reh', 
under  the  circumstances,  upon  the  absence  of  the  flagman, 
and  the  lack  of  any  signal  of  danger  from  him."  The  court 
in  that  case  was  asked  to  instruct  the  jury  that  the  absence 
of  the  flagman  from  his  post  did  not  in  the  least  excuse  plaint- 
iff from  exercising  his  senses,  sight  and  hearing,  to  ascer- 
tain whether  the  train  was  approaching,  and  that  if  plaintiff, 
by  looking  up  the  track,  could  have  seen  the  train,  to  avoid 
the  injury,  his  omission  to  do  so  was  such  negligence  as 
would  prevent  a  recovery.  This  the  court  refused  to  do, 
but  left  it  to  the  jury  to  determine  whether,  under  the  cir- 
cumstances, plaintiff  had  a  right  to  rely,  and  how  far,  upon 
the  absence  of  the  flagman  from  his  post  of  duty,  and  the 
want  of  any  signal  of  danger  from  such  watchman,  as  an 
assurance  of  safety;  and  this  court,  approved  the  course 
taken.  In  Kinney  v.  Folkerts  this  court  said  :  "  If  defendant, 
by  his  own  act.  has  thrown  plaintiff  off  his  guard,  and  given 
him  reason  to  believe  that  no  vigilance  was  needed,  the  lack 
of  such  vigilance  is  no  bar  to  a  recovery.  If  the  statement 
of  the  plaintiff  is  a  true  one,  he  was  thrown  off  his  guard, 
and  it  was  for  the  jury  to  say  whether  an  ordinarily  prudent 
man  would  have  done  as  he  did  under  like  circumstances." 

It  was  said  in  Engel  v.  Smith,  82  Mich,  i,  that  "it  is  a 
sound  rule  of  law  that  it  is  not  contributory  negligence  not 
to  look  out  for  danger  where  there  is  no  reason  to  apprehend 
any." 
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In  Thomas  v.  Delaware  L.  &  W.  R.  Co.,  8  Fed.  Rep.  729^ 
it  was  held  that  "  it  was  correct  to  instruct  the  jury  that 
plaintiff  had  a  right  to  assume  that  the  defendant  would  use 
more  care,  in  view  of  the  obstructed  condition  of  the  cross- 
ing, than  ordinary.  The  law  will  never  hold  it  imprudent 
in  any  one  to  act  upon  the  presumption  that  another,  in  his 
conduct,  will  act  in  accordance  with  the  rights  and  duties  of 
both."  Citing  Newson  v.  New  York  Cent.  R.  Co.,  29  N.  Y. 
383 ;  Liddy  v,  St.  Louis  R.,  40  Mo.  507;  Langhofi  v.  Milwau- 
icee  &  P.  R.  Co.,  19  Wis.  515  ;  Hegan  v.  Eighth  Ave.  R.  Co., 
15  N.  Y.  383;  Pennsylvania  R.  Co.  7/.  Ogier,  35  Pa.  St.  60-72. 
The  court  say  further:  "But  assuming  that  the  deceased 
saw  the  approaching  train  60  rods  from  the  crossing,  as  he 
was  preparing  to  cross  it  would  have  been  error  to  instruct 
the  jury,  as  requested,  that  he  was  guilty  of  contributory 
negligence  if  he  did  not  stop  to  see  if  he  could  cross  safely 
as  he  emerged  upon  the  track  from  behind  the  empty  car 
upon  the  side  track.  Kellogg  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  79  N.  Y.  72.  The  jury  were  at  liberty  to  find,  if  the 
train  had  been  approaching  at  ordinary  speed,  there  was 
ample  time  for  the  deceased  to  cross  in  safety,  as  the  result 
proved;  if  the  train  had  been  running  at  20  miles  an  hour  in- 
stead of  40,  indisputably  there  would  have  been  ample  time. 
It  is  not  negligence /^'r  se  to  cross  a  track  in  front  of  an  ap- 
proaching tram." 

In  Piper  v.  Chicago  M.  &  St.  P.  R.  Co.,  77  Wis.  247,  the 
court  says ;  "  There  is  evidence  tending  to  prove  that  the 
train  was  from  15  to  20  minutes  behind  time.  The  con- 
ductor testified  that  he  made  a  distance  of  6  miles  in  10 
minutes,  which   would  be  900    feet    in    17    seconds.     The 

{)articular  conduct  of  the  plaintiff,  complained  of,  is  his 
ailure  to  look  in  the  direction  of  the  coming  train  after 
reaching  a  point  within  50  feet  of  the  crossing.  He  testified 
that  he  did  look  in  that  direction  when  between  50  and  60 
feet  of  the  crossing;  and  other  testimony  tends  to  prove 
that,  from  the  point  where  he  so  looked,  he  could  have  seen 
the  'train,  had  it  been  within  at  least  900  feet.  Assuming 
that  testimony  to  be  true,  as  we  must,  and  it  follows  conclu- 
sively that  while  the  plaintiff  was  passing  over  50  or  60  feet, 
the  train  passed  over  at  least  900  feet.  This  court  has  held, 
in  eflfect,  that  where  a  traveler  on  a  public  street  in  a  city 
approaches  a  railway  crossing,  and  nothing  appears  to  the 
contrary,  he  may  properly  assume  that  a  train  is  moving  at 
a  lawful  rate  of  speed,  and,  if  it  transpires  that  the  rate  of 
speed  was  unlawful,  that  fact  may  be  taken  into  consider- 
ation in  considering  the  question  of  contributory  negligence. 
"  It   is  claimed  as  a  matter  of  law  that  the  plaintiff  was  not 
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excusable,  upon  any  theory,  from  omitting  to  look  eaetward 
along  the  track  after  getting  within  50  feet  of  it,  since  every 
step  of  the  team  forward  enabled  him  to  see  for  a  greater 
distance  in  the  direction  of  the  approaching  train,  and  since 
his  horses  were  perfectly  gentle,  and  might  have  been 
stopped  at  any  instant.  But  it  is  to  be  remembered  that  the 
plaintiff  may  have  been  lulled  into  a  sense  of  security  by 
thus  failing  to  see  the  train  when  he  did  look.  So  that, 
under  all  the  circumstances  stated,  we  are  unable  to  say,  as 
a  matter  of  law,  that  the  momentary  diversion  of  the  plaint- 
iff from  looking  in  the  direction  of  the  coming  train  by 
reason  of  the  conduct  of  his  horses  was  not  excusable." 
Butler  V,  Milwaukee  &  St.  P.  R.  Co.,  28  Wis.  487  ;  Bower  z\ 
Chicago  &  M.  St.  P.  R.  Co.,  6i  Wis.  457, 19  Am.  &  Eng.  R.  Cas. 
301  ;  Ferguson  v,  Wisconsin  Cent.  R.  Co.,  63  Wis.  152,  19 
Am.  &  Eng.  R.  Cas.  285  ;  Winstanley  v,  Chicago,  M.  &  St. 
P.  R.  Co.,  72  Wis.  375,  35  Am.  &  Eng.  R,  Cas.  370; 
Duame  v.  Chicago  &  N.  W.  R.  Co.,  72  Wis.  523,  35  Am.  & 
Eng.  R.  Cas.  410;  Kellogg  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  79  N.  Y.  72. 

In  Allen  v,  Maine  Cent.  R.  Co.,  82  Me.  in,  held,  that 
plaintiff  had  a  right  to  rely  upon  the  trains  approaching  the 
crossing  at  a  rate  of  speed  not  exceeding  that  allowed  by 
law. 

In  Pennsylvania  R.  Co.  v,  Ogier,  j/z/r^,  the  court  said  : 
*'Thc  theory  that  the  deceased  might  have  seen  623 
feet  along  the  railroad  in  the  direction  in  which  the 
train  was  approaching,  from  a  point  at  which  he  might 
have  stopped  the  progjress  of  his  horse,  and  escaped  danger, 
but  did  not  see  it  until  within  174  feet  of  him,  ii  considered 
abstractly,  and  entirely  unshaken  by  any  or  every  other 
consideration,  would  have  presentecl  a  strong  case  ol  negli- 
gence ;  but  even  then  it  would  scarcely  have  justified  a 
court  in  saying  there  was  negligence,  as  a  matter  of  law, 
when  but  seventeen  seconds  were  allowed  for  action  to  the 
party  in  danger." 

In  Jones  v.  East  Tenn.,  V.  &  G.  R.  Co.,  128  U.  S.  443, 'Jus- 
tice Miller  says  :  "On  the  other  hand,  there  is  some  testi- 
mony to  show  that  the  plaintiff  ran  carelessly  through  the 
depot,  that  he  knew  the  train  w^s  approaching,  and  that  he 
might  have  guarded  himself  against  it  if  he  had  stopped  at 
the  exit  of  the  depot  long  enough  to  have  looked  about  him. 
But  we  think  these  are  questions  for  the  jury  to  determine. 
We  see  no  reason,  so  long  as  the  jury  system  is  the  law  of 
the  land,  and  the  jury  is  the  tribunal  to  decide  disputed 
questions  of  fact,  why  it  should  not  decide  such  questions  as 
these  as  well  as  others.     There  is  nothing  in  a  case  in  which 
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it  is  conceded,  fully  and  unreservedly,  that  the  defendant 
company  is  in  fault  on  account  of  the  manner  of  running  its 
trains,  such  as  the  high  rate  of  speed  and  other  careless 
matters  mentioned  by  the  court  in  its  instructions,  which 
should  justify  the  court  in  refusing  to  submit  to  the  jury  the 
question  whether  the  defendant  company  is  relieved  from 
the  liability  incurred  by  it,  by  reason  of  the  acts  of  thfe 
plaintiff  showing  that,  in  some  degree,  he  may  not  have 
been  as  careless  as  the  most  cautious  and  prudent  mhn  would 
have  been.  Instead  of  the  course  here  pursued,  a  due  re- 
gard for  the  respective  functions  of  the  court  and  the  jury 
would  seem  to  demand  that  these  questions  should  have 
been  submitted  to  the  jury,  accompanied  by  such  instruc- 
tions from  the  presiding  judge  as  would  have  secured  a 
sound  verdict." 

In  Continental  Improvement  Co.  v.  Stead,  95  U.  S.  167, 
the  court  says:  "  But  as  this  was  not  a  regular  train,  or  on  usual 
time,  the  same  degree  of  caution  would  not  be  required  on 
plaintiff's  part,  or  such  as  if  it  were  a  regular  train  and  on 
usual  time."  Referring  to  a  request  to  charge,  Bradley, 
J.,  says ,  **  It  states  such  duty  with  the  rigidity  of  a  statute, 
making  no  allowance  for  modifying  circumstances,  or  for 
accidental  diversion  of  the  attention,  to  which  the  most 
prudent  and  careful  are  sometimes  subject,  and  assuming, 
in  effect,  tha't  the  duty  of  avoiding  collision  lies  wholly  or 
nearly  on  one  side.     The  right  of  precedence  does  not  im- 

fose  upon  the  wagon  the  whole  duty  of  avoiding  a  collision. 
t  is  accompanied  with,  and  conditioned  upon,  the  duty  of 
the  train  to  give  due  and  timely  warning  of  approach.  The 
duty  of  the  wagon  to  yield  precedence  is  based  upon  this 
condition.'* 

In  Parsons  v.  New  York  Cent.  &  H.  R.  R.  Co.  113  N.  Y. 
364,  alter  referring  to  the  rule  as  to  the  exercise  of  care  by 
persons  crossing  railway  tracks,  the  court  says.:  "  But  the 
duty  of  active  vigilance  must  be  adapted  to  the  circum- 
stances of  the  case ;  and  if  the  offending  company  has  by  its 
own  conduct,  and  by  its  published  regulations,  led  the 
public  to  believe  that  trains  would  not  be  run  on  its  tracks  at 
specified  times  and  places,  persons  having  occasion  to 
cross  them  have  the  right  to  rely  on  the  assurance  of  the 
company,  and  are  not  necessarily  guilty  of  negligence  when 
injured  by  prohibited  trains  while  doing  so.  The  deceased 
was  justified  in  supposing  that  no  rapidly  moving  train 
would  come  into  the  station  while  he  remained  in  the  yard, 
and  was  engaged  in  communicating  with  his  friends  on  the 
west  side.  He  had  frequently  done  so  before,  and  had  been 
lulled  into  a  sense  of  security  by  the  immunity  which  he  had 
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before  enjoyed,  and  the  reliance  which  he  placed  upon  the 
care  exacted  of  its  servants  by  the  railroad  company.  *  *  * 
Having  once  looked,  and  seeing  no  train,  he  had  a  right  to 
assume  that  none  would  be  coming  at  such  a  rate  of  speed 
as  would  preclude  him  from  crossing  a  single  track.  It  is 
probably  true  that,  if  he  had  looked  both  ways  at  the  moment 
-of  stepping  upon  the  track,  he  could  have  seen  the  approach- 
ing train  ;  but  that  might  be  said  of  almost  ever}'  accident 
of  a  similar  character,  and  is  a  degree  of  vigilance  seldom 
adopted  by  any  one,  and  would  require  the  impossible  feat 
of  looking  in  opposite  directions  at  the  same  time,  or  antic- 
ipating the  point  from  which  he  was  to  be  assailed.  The 
law  does  not  require  this ;  neither  is  there  any  rule  which 
will  defeat  a  recovery  in  cases  of  this  kind  merely  because 
it  was  possible  for  a^  injured  person  to  discover  an  ap- 
proaching train.  The  law  does  not  forbid  persbns  from 
crossing  railroad  tracks,  or  impose  upon  them  exclusive 
responsibility  for  damages  incurred  in  making  such  an 
attempt.  The  question  is  whether  the  injured  party,  under 
all  of  the  circumstances  of  the  case,  exercised  that  degree  of 
care  and  caution  which  prudent  persons  of  ordinary  intelli- 
gence usually  exercised  under  like  circumstances.  This 
rule  must  in  all  cases,  except  those  marked  by  gross  and  in- 
excusable negligence,  render  the  question  involved  one  of 
fact  for  the  jury." 

In  Weber  v.  New  York  Cent.  &  H.  R.  R.  Co.,  58  N.  Y. 
451,  the  court  held  that,  while  the  vigilance  and  caution  re- 
quired of  the  traveler  must  be  proportioned  to  the  unknown 
danger,  it  is  also,  in  a  measure,  limited  by  the  usual  and 
ordinary  signals  and  evidences  of  danger.  In  Voak  v. 
Northern  Cent.  R.  Co.,  75  N.  Y.  320,  held,  that  if  plaintiff 
was  lured  on  by  the  failure  of  the  company  to  give  warning, 
without  fault  on  her  part,  to  a  place  of  danger,  she  was  en- 
titled to  recover. 

In  French  v,  Taunton  Branch  R.  Co.,  116  Mass.  537, 
as  plaintiff  approached  the  crossing,  a  freight  train  was 
passing;  ancf,  after  the  last  car  passed,  she  attempted 
to  cross.  She  was  driving  with  care,  and  watching 
the  road.  She  heard  no  signal,  received  no  warning  that 
other  cars  were  coming,  and  saw  no  flagman.  At  a  point 
forty-six  feet  from  the  center  of  the  tracK,  she  could  have 
seen  up  the  track  forty-six  feet;  and  at  a  point  thirty  feet 
away  she  could  have  seen  a  long  distance.  She  did  not  look 
in  tliat  direction  when  she  reached  these  points,  and  gave  as 
a  reason  that  she  did  not  suppose  that  one  train  would  follow 
another  so  closely.  The  court  say  :  **  Whether  plaintiff  was 
in  the  exercise  01  that  due  care  which  persons  of  common 
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prudence  and  intelligence  would  exercise  when  placed  in  a 
similar  situation,  and  whether  she  was  careless  in  failing  to 
look  up  the  tracks  at  the  point  near  the  crossing  where  it 
was  visible,  was  a  question  for  the  jury."  Citing  VVheelock 
V,  Boston  &  A.  R.,  105  Mass.  203 ;  AUyn  v.  Boston  &  A.  R., 
Iti.  Tj\  Chaffee  v.  Boston  &  L.  R.,  104  Mass.  108. 

The  circumstances  referred  to  in  all  of  the  railroad  cross- 
ing cases  cited  are  the  absence  of  warning,  the  unusual  rate 
of  speed,  and  the  fact  that  the  train  was  behind  time.  These 
are  considerations  which  must  of  necessity  enter  into  the 
determination  of  the  question  of  negligence'.  As  it  is  said  by 
Campbell,  J.,  in  Strand  v,  Chicago  &  W.  M.  R.  Co.,  64  Mich. 
219,  28  Am.  &  Eng.  R.  Cas.  213 :  "  The  conduct  of  a  person 
under  such  circumstances  cannot  be  severed  from  the  cir- 
cumstances themselves."  In  the  present  case  there  was  a 
combination  of  all  of  these  circumstances,  and,  in  addition, 
the  highway  was  within  636  feet  of  a  station.  In  the  Apsey 
Case,  83  Mich.  432,  deceased  saw  the  train  approaching,  and 
whipped  up  his  horses  to  get  across  the  tracK.  The  same  is 
true  m  the  Underbill  Case,  81  Mich.  43.  The  Guta  Case,  81 
Mich.  291,  and  the  Pzolla  Case,  54  Mich.  273,  19  Am.  &  Eng. 
R.  Cas.  334,  arose  within  the  limits  of  a  city,  where  whistle 
blowing  was  prohibited.  In  the  former  case,  plaintiff  saw  an 
engine  side  tracked  for  the  purpose  of  allowing  another  train 
to  pass ;  and  in  the  latter  the  proofs  show  that  the  plaintiff 
was  looking  in  the  direction  of  the  train,  and  deliberately 
walked  upon  the  track,  in  the  face  of  it.  In  the  Matta 
Case,  69  Mich.  109,  32  Am.  &  Eng.  R.  Cas.  71,  and  in 
the  Mynning  Case,  67  Mich.  677,  the  parties  approached  the 
track  with  tlieir  heads  down,  utterly  indifferent  as  to  their 
surroundings.  In  the  Freeman  Case,  74  Mich.  86,  37  Am.  & 
Eng.  R.  Cas.  501,  the  parties  were  intoxicated.  In  the  Bradv 
Case,  81  Mich.  616,  the  view  was  obstructed  so  that  plaintiff 
could  not  see  the  approach  of  a  train  until  within  twenty 
feet  of  the  track.  Tne  train  was  due  and  plaintiff  knew 
it.  One  of  his  horses  objected  to  crossing,  ana  he  urged  the 
horse  across.  The  Gebhard  Case,  79  Mich.  586,  arose  within 
the  city  of  Detroit.  It  does  not  diner  from  the  Breckenfel- 
der  Case,  except  perhaps  in  the  ample  knowledge  which 
Gebhard  possessed  of  the  use  of  the  tracks.  In  the  Potter 
Case,  62  Mich.  22,  the  track  for  some  forty  or  fifty  rods  was 
in  plain  sight.  There  was  no  showing  of  unusual  speed,  but 
the  blowing  of  the  whistle  started  plaintiff's  horses.  Plaintiff 
made  no  effort  to  check  them,  but  attempted  to  get  across 
the  track  before  the  engine  reached  him.  The  Rhoades 
Case,  58  Mich.  263,  21  Am.  &  Eng.  R.  Cas.  659,  wa^a  similar 
case.     In  the  Haas  Case,  47  Mich.  401,  8  Am.&  Eng.  R.  Cas. 
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268,  the  court  found  that  the  crossing  signals  were  in  fact 
given.  There  was  no  claim  that  the  train  was  late  or  was 
running  at  any  unusual  rate  of  speed.  The  Kwiotkowski 
Case,  70  Mich.  549,  arose  within  the  city  limits.  The  only 
negligence  charged  was  the  high  speed  of  the  train.  De- 
ceased was  on  foot.  It  was  at  night.  The  head-light  of  the 
train  lighted  the  track  for  at  least  a  block.  The  court  in 
that  case  say  there  was  nothing  to  distract  or  confuse  his 
vision. 

In  the  recent  case  of  Cahill  v.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.  (Ky.),  18  S.  W.  Rep.  2,  the  railroad  track  was,  for  a  con- 
siderable distance  south  of  the  crossing,  straight,  and,  in  the 
opinion  of  some  witnesses,  a  train  coming  from  that  direc- 
tion  could  be  seen  400  j'ards  away  from  a  point  on  the^  road- 
way 100  feet  from  the  crossing.  But  the  train  was  a  passen- 
ger train,  behind  time,  and  running  at  a  high  rate  of  speed. 
Whether  plaintiff,  before  going  on  the  track,  looked  or  list- 
ened for  a  coming  train,  does  not  appear.  The  plaintiff  was 
upon  a  private  crossing,  near  a  public  crossing.  Speaking  in 
respect  to  persons  on  such  private  crossing,  the  court  say  : 
"  And  so  they  have  the  right  to  act  upon  the  presumption 
the  company  will  duly  comply  with  every  legal  requirement 
that  may  affect  them  in  the  reasonable  use  of  such  crossing. 
Therefore,  if  a  person  of  common  prudence  and  intelligence 
who  distinctly  and  habitually  hears  signals  of  approach  of 
railroad  trains  to  a  public  crossing,  that  he  knows  it  is  both 
the  duty  and  custom  of  the  company  to  give,  would  ordi- 
narily rely  on  such  signals  in  the  use  of  his  own  private 
crossing,  then  he  should,  in  law  as  well  as  in  fact,  have  the 
benefit  of  them  ;  otherwise  his  would  be  the  case  of  a  person 
injured  while  in  the  reasonable  exercise  of  a  legal  right,  yet 
without  remedy  against  the  wrong-doer  or  person  in  fault. 
As  a  matter  of  fact  within  common  observation,  persons  liv- 
ing in  the  vicinity  of  a  railroad  generally  keep  informed 
about  regular  movement  of  trains,  and  those  of  them  near 
enough  to  hear  the  customary  sound  of  the  steam-whistle 
for  a  public  crossing  do  rely  upon  it  as  a  signal  by  which  to 
regulate  use  of  their  own  private  passway  over  it,  and  we 
see  no  reason  why  they  may  not  rightfully  and  prudently  do 
so  ;  for  nothing  more  is  thereby  exacted  or  assumed  by  them 
than  simple  performance  by  the  railroad  company  of  a  legal 
duty  already  prescribed  for  safety  of  those  using  the  public 
crossing  that  incidentally  and  naturally  operates  for  their  own. 
And  when  the  legal  obligation  is  coupled  with  customary, 
performance  of  the  duty  of  giving  such  signals,  a  double  as- 
surance is  afforded  that  all  who  hear  may  rely  on  them  ;  and 
in  fact  they  are  as  implicitly,  and  may  be  as  certainly  and 
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safely,  relied  on,  by  those  hearing  them,  at  a  private  as  at 
the  public  crossing  for  which  they  are  given.  Tosoallurea 
person  to  go  on  the  railroad  track  at  his  private  crossing,  and 
then  exempt  the  compan)r  from  liability  for  injuring  or  kill- 
ing him,  upon  the  fallacious  and  deceptive  theory  that,  in 
legal  contemplation,  signals,  though  inevitably  heard  be- 
yond, are  for  the  sole  benefit  of  those  at  a  public  crossing, 
would  be  without  reason  and  justice.  The  law  sets  no  such 
bounds  to  the  liability  of  a  person  violating  it,  nor  does  it 
thus  curtail  the  remedy  oi  one  injured  by  the  violation. 
*  *  *  It  is  not  contended  the  plaintiff  was  negligent  in 
any  respect,  except  failing  to  look  for  a  coming  tram  before 
going  upon  the  railroad.  Whether  either  she  or  Henry 
Conrad  did  so  look  could  not,  for  the  reason  before  indicated, 
be  shown  by  direct  testimony.  Therefore,  it  was  the  pecul- 
iar province  of  the  jury,  not  of  the  court,  to  determine  that 
question  from  facts  and  circumstances  proved ;  for,  what- 
ever may  be  the  rule  elsewhere,  it  has  been  definitely  settled 
by  this  court  that  it  is  not  to  be  presumed,  in  the  absence  of 
evidence  as  to  the  care  exercised  by  a  person  injured  or 
killed  on  a  railroad  where  he  had  the  right  to  be,  that  he 
recklessly  or  carelessly  imperilled  his  own  life.  *  *  ^^ 
But  to  decide  that  failure  of  a  person  to  look  along  a  railroad 
before  attempting  to  cross  it  is,  under  all  circumstances  and 
necessarilv,  negligence,  would  be  arbitrary  and  without  rea- 
son ;  for  there  may  be  evidence  sufficient  to  satisfy  a  person 
of  ordinary  carefulness  the  track  is  clear,  without  taking  that 
precaution,  as  when  he  knows  it  is  not  usual  train  time,  and 
does  not  hear  the  signal  he  knows  it  is  customary  for  the 
company  to  give  and  him  to  hear.  A  person  thus  reasoning  * 
and  acting,  it  seems  to  us,  cannot,  upon  principle,  be  re- 
garded as  negligentj  even  if  he  does  fall  short  of  the  measure 
of  vigilance  needed  to  prevent  being  injured  by  a  passenger 
train  running  hours  behind  time,  at  an  extraordinary  rate 
of  speed,  and  without  any  signal  of  its  approach.*' 

In  Studley  v.  St.  Paul  &  D.  R.  Co.  (Minn.),  51  N.  W.  Rep. 
115,  plaintiff  was  on  foot.  She  died  from  the  injuries  re- 
ceived. The  presumption  as  to  the  exercise  of  reasonable 
care  was  removed  by  affirmative  proof  that  she  turned  her 
head,  and  looked  towards  the  train  as  it  approached,  in 
ample  time  to  avoid  the  danger;  and,  too,  the  court  say  that 
it  would  seem  quite  certain  that  plaintiff  must  have  been 
overtaken  while  between  the  crossings  and  a  trespasser  upon 
defendant's  right  of  way,  and  that  as  to  whether  the  bell  was 
rung  or  the  whistle  sounded  "  the  preponderance  of  the  evi- 
dence was  decidedly  with  the  cfefendant."  In  Carney  v. 
Chicago,  St.  P.,  M.  &  O.  R.,  46  Minn.  220,  plaintiff  went  to 
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the  depot  "for  the  purpose  of  meeting  the  incoming  train." 
In  Clark  v.  Northern  Pac.  R.  Co.  (Minn.)  50  N.  W.  Rep.,  365, 
plaintiff  expected  the  train,  and  walked  upon  the  tract,  not- 
withstanding his  view  was  obstructed,  until  he  reached  a 
point  six  feet  therefrom. 

In  the  present  case,  in  order  to  determine  whether  Gro- 
stick  was  negligent,  several  questions  must  be  answered. 
This  highway  was  but  636  feet  west  of  Howell  station. 
There  were  tnree  highway  crossings  within  a  space  of  350 
feet.  The  train  was  behind  time.  How  much  benind  time  ? 
Did  Grostick  know  that  this  train  had  not  passed  ?  The 
presumption  is  that  he  did  not.  The  train  was  running  at  an 
unusual  rate  of  speed.  The  steam  had  been  cut  ofTat  the 
cut.  The  train  was  on  a  down  grade  of  thirty-seven  feet  to 
the  mile.  The  brakes  had  not  been  applied.  It  had  the  mo- 
mentum of  a  train  which  had,  according  to  defendant's  testi- 
mony, made  up  3  minutes  in  8J  miles.  What  was  the  rate  of 
speed  at  which  it  was  running?  How  many  seconds  had 
elapsed  after  the  train  had  left  the  cut,  before  it  reached  East 
street — 15  or  1 7  or  20  ?  Perhaps  less  than  either.  How  far  was 
Grostick  from  the  track  when  the  train  left  the  cut — 20or  25  or 
40or5ofeet?  Wasthestation  whistlegiven?  Did  Grostick  hear 
it?  If  so,  from  which  direction  did  he  expect  the  train  ?  Had  he 
looked  to  the  west  15  or  17  or  20  seconds  before  the  collision, 
and  seen  no  train ;  and  then,  the  view  to  the  east  being  ob- 
structed by  elevator,  engine-house  and  depot — the  engine- 
house  and  station  being  but  from  twelve  to  fifteen  feet  north 
of  the  track — had  he  become  anxious,  and  turned  his  atten- 
tion specially  to  the  east?  Would  not  the  very  fact  of  ob- 
structions of  the  view  to  the  east  distract  his  attention  from 
the  west?     Would  not  an  ordinarily  prudent  man  have  ex- 

f>ected  that  some  warning  would  be  given  before  a  train 
rom  the  west  would  come  down  upon  him  ?  Is  it  fair  to 
measure  Grostick's  conduct  by  the  knowledge  possessed  by 
those  who  expected  the  train,  who  knew  that  it  was  late,  who 
saw  the  smoke  of  the  steam-whistle  ?     We  must  measure  the 

f)rudence  of  plaintiff's  conduct  by  a  standard  of  behavior 
ikely  to  have  been  adopted  by  other  persons  of  common 
pruaence.  The  very  fact  that  in  the  presence  of  all  of  these 
men  at  the  station,  and  of  these  witnesses,  some  of  them  but 
100  feet  from  the  place  of  collision,  no  one  raised  a  hand  or 
gave  other  warning,  bears  upon  the  question  of  the  time 
which  elapsed  after  the  train  came  in  sight  and  before  the 
collision.  And,  too,  the  conduct  of  the  horses  bears  upon 
the  question  of  the  sudden  approach  of  this  train.  Was  Gro- 
stick bound  to  anticipate  that  this  train  would  come  when  it 
came,  at  this  rate  of  speed,  and  without  warning  ?   There  is  no 
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testimony  tending  to  show  that  Grostick  was  not  a  prudent 
and  careful  man,  nor  is  it  claimed  or  intimated  by  any  one 
that  he  was  not  at  the  time  in  the  possession  of  all  of  his 
faculties.  Indeed,  the  testimony  of  one  witness,  who  saw 
him  from  the  north,  is  that  he  was  looking  towards  the  track ; 
and  two  other  witnesses  who  saw  him  as  he  drove  upon  the 
track,  say  that  he  was  looking  east,  as  though  expecting  a 
train  from  that  direction.  Here  is  positive,  affirmative,  and 
uncontradicted  testimony  as  to  carefulness.  Had  he  been 
looking  west,  and  been  struck  by  a  train  from  the  east,  the 
same  charge  would  be  made.  Is  this  affirmative  testimony 
to  be  overcome  by  an  inference  predicated  upon  a  surmise  or 
upon  facts,  the  force  of  which  is  materially  affected  by  sur- 
rounding and  attendant  circumstances  and  distracting  condi- 
tions? If  this  train  had  not  been  behind  time,  Grostick 
would  not  have  been  injured.  If  it  had  not  been  running  at 
an  unusual  rate  of  speed,  Grostick  would  have  crossed  in 
safety.  If  it  had  given  an  alarm,  Grostick  would  not,  in  all 
human  probability,  have  attempted  to  cross. 

The  rules  laid  down  in  the  cases  cited  have  been  formu- 
lated in  recognition  of  the  fact  that  prudent  men  do  rely 
upon  the  performance  by  railroad  companies  of  the  duties 
imposed  by  statute.  As  was  said  in  the  Marcott  Case,  in  the 
Guggenheim  Case,  and  in  the  Klanowski  Case,  "  if  the 
signals  were  not  given,  there  was  a  distinct  violation  of  law, 
which  we  cannot,  as  matter  of  law,  say  had  no  effect  upon 
the  result."  A  saw  mill  is  a  place  of  Sanger,  yet  one  enter- 
ing upon  employment  therein  may  assume  that  the  em- 
ployer has  done  his  duty  respecting  proper  appliances  and 
the  good  order  of  the  machinery.  If  the  rule  and  custom  is 
to  blow  the  whistle  before  starting  the  machinery,  he  may 
rely  upon  the  observance  of  that  rule.  An  elevator  is  a 
place  of  danger,  yet  one  entering  it  may  assume  that  the 
proprietor  has  done  his  duty.  An  engineer,  upon  entering 
his  cab,  has  a  right  to  assume  that  bell  and  whistle  have  been 
provided  and  are  in  good  order.  A  railroad  track  cannot 
be  said  to  be  always  a  place  of  peril.  A  traveler  crossing 
the  tracks  upon  a  highway  is  not  there  by  invitation,  but  is 
there  as  a  matter  of  right.  The  company  has  no  exclusive 
right  over  the  highway.  Its  right  to  precedence  depends 
upon  compliance  with  statutor)'  provision.  The  ordinary 
highway  is  a  place  of  danger,  but  the  butcher's  boy  or  the 
hackman  cannot  increase  the  peril,  and  then  excuse  his  in- 
^  difference  to  the  rights  of  travelers  on  foot  by  setting  up 
their  failure  to  take  extraordinary  care  in  view  of  the  fact 
that  the  butcher's  boy  or  hackman  usually  drive  through 
our  streets  as  though  pedestrians  had  no  rights.    ThQ  stand- 
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ard  of  care  required  of  persons  unlawfully  upon  a  highway 
ought  not  to  be  elevated,  in  view  of  possible  perils  oc- 
casioned by  unlawful  use  of  such  highway,  or  to  ex- 
cuse those  making  such  unlawful  use.  The  legislature 
imposes  the  duty  of  warning  upon  railway  companies  to 
protect  the  public.  This  duty  is  created  by  a  public 
need.  The  statute  cannot  be  said  to  be  for  the  pro- 
tection of  careless  people  only.  It  presumes  danger,  in 
the  absence  of  signals,  to  persons  exercising  ordinary 
care.  This  duty  is  imposed  because  of  the  standard  of  be- 
havior that  exists,  and  if  a  higher  standard  is  required  than 
that  which  gave  rise  to  the  statute  the  statute  is  a  dead  let- 
ter, and  may  be  violated  with  impunity.  To  lay  down  the 
arbitrarv  rule  that  persons  crossing  a  railway  track  must 
look  and  listen  in  all  cases  where  it  appears  that,  if  such  per- 
sons had  looked,  they  would  have  seen  the  train,  or  there 
can  be  no  recovery,  would  be  to  make  the  question  of  what 
is  reasonable  care  in  a  given  instance  depend,  not  upon 
whether  it  was  that  ordinarily  observed  by  prudent  men 
under  like  circumstances,  but  upon  a  judicial  enactment  fix- 
ing a  standard  of  care  predicated  upon  the  opinion  of  the 
court  as  to  what  ordinarily  prudent  persons  ou^ht  to  do, 
rather  than  upon  what  they  actually  do.  In  this  class  of 
cases,  to  enable  the  court  to  say  as  a  matter  of  law  that  the 
plaintiff  was  guilty  of  contributory  negligence,  there  must 
be  but  one  exclusive  inference  from  the  facts  shown.  In  the 
case  of  Parsons  v.  New  York  Cent..  &  H.  R.  R.  Co.,  supra, 
the  court  say  :  "  The  question  is  whether  the  injured  party, 
under  all  the  circumstances  of  the  case,  exercised  that  de- 
gree of  care  and  caution  which  prudent  persons  of  ordinary 
intelligence  usually  exercise  under  like  circumstances.  This 
rule  must  in  all  cases,  except  those  marked  by  gross  and  in- 
excusable negligence,  render  the  question  involved  one  of 
fact  for  the  jur^."  In  other  words,  before  the  court  is  war- 
ranted in  taking  the  case  from  the  jury,  the  conduct  of 
plaintiff  must  appear  to  have  been  palpably  inexcusable.  It 
must  have  about  it  the  elements  of  recklessness  or  disregard 
of  consequences.  There  was  no  error  in  the  refusal  of  the 
court  to  take  this  question  from  the  jury. 

The  case,  however,  must  be  reversed  upon  other  grounds. 

The   court   instructed    the   jury   that    "  if  you    find    from 

the  evidence  that   he   did   listen   and    look,  and 

Krronia         y^^A  no  noticc  by  sight  or    hearing,    and    if  you 

tuun."'*""*'     ^"^  ^^^  "^  whistle  was  twice  sounded,  no  bell 

rung,  and   that  he   had   no   notice   by   sound  of 

rumbling  train,  or  smoke,  and  ventured  to  cross,  and  that, 

while    crossing,  his    danger  was    seen    or   known    b}''    the 
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employes  of  the  defendant  at  a  sufficient  distance  from 
the  road  crossing  to  enable  them  to  slacken  the  speed  of  the 
train,  or  even  to  stop  it,  and  that  was  not  done,  that  would 
be  gross  negligence  on  the  part  of  defendant  in  running  its 
train,  and  it  would  not  thereby  be  excused  from  liability." 
"  It  would  be  eross  negligence  on  the  part  of  the  engineer, 
if  he  saw  the  deceased  approaching  the  said  crossing  on  the 
said  highway,  not  to  have  sounded  the  whistle  or  rung  the 
bell,  and  not  to  have  slackened  the  speed  of  his  train,  and 
done  everything  in  his  power  to  avoid  the  collision,  after 
seeing  the  said  Grostick,  if  you  find  he  saw  him,  and  if  he 
could  have  slackened  the  speed  of  the  train  and  have  avoided 
the  accident.'* 

The  declaration  does  not  charge  defendant  with  gross 
negligence,  or  that  plaintiff  was  seen  or  his  danger  known  to 
defendant's  employes,  or  that,  knowing  or  seeing  plaintiff's 
danger,  they  wantonly  neglected  to  blow  the  whisle  or  stop 
the  train.  The  court  further  charged  "that,  under  the  gen- 
eral statutes  of  this  state,  it  is  the  duty  of  every  railroad  cor- 
poration owning  and  operating  a  railroad  in  the  state  to  com- 
ply with  the  provisions  of  law  as  enacted  by  the  legislature; 
that  in  constructing  and  making  its  road-bed  and  track  over, 
and  across  the  public  highway,  (which  highway  is  then  and 
there  in  use  by  the  public  as  such,)  to  restore  the  highway 
to  its  former  condition  as  nearly  as  possible,  and  to  con- 
struct and  maintain  thereafter  reasonable,  suitable,  and  safe 
crossing  for  the  passage  of  persons  and  teams  traveling 
along  the  highway,  over  and  upon  said  crossing."  "And 
the  further  fact  that  the  road-bed  and  track  of  defendant's 
said  road  was  about  seven  feet  above  the  level  of  the  said 
highway  and  the  natural  earth  surface  of  the  surrounding 
lands  may  also  be  considered  by  you  in  determining  the  na- 
ture  and  character  of  the  saia  highway  crossing,  and  the 
degree  of  skill,  care,  and  diligence  and  precaution  thereby 
imposed  upon  the  defendants  in  consequence  thereof."  "And 
the  said  surrounding  circumstances  of  the  said  highway 
crossing  imposed  upon  the  engineer  and  fireman  then  and 
there  in  charge  of  the  defendant's  said  engine  a  greater  de- 
gree of  care  in  regulating  the  speed  of  said  train  in  ap- 
proaching and  crossing  the  said  highway,  and  in  keeping  a 
careful  and  continuous  watch  from  the  lookout  upon  the 
cab  of  said  engine,  for  the  approach  of  teams  and  vehicles 
approaching  the  said  crossing,  upon,  over,  and  alon^  the 
said  highway,  than  if  the  said  highway  had  been  an  ordinary 
highway  crossing."  There  was  no  testimony  tending  to  show 
that  the  highway  at  this  crossing  had  not  been  restored  to 
its  former  condition,  as  nearly'  as  possible,  or  that  the  defend- 
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ant  had  failed  to  construct  and  maintain  a  reasonably  suit- 
able and  safe  crossing  at  this  point,  nor  was  the  neefect  to 
keep  a  careful  and  continuous  watch  from  the  lookout 
upon  the  cab  set  out  in  the  declaration.  The  road-bed  of 
the  highway  had  been  raised  to  the  level  of  defendant's 
rpad-bed,  and  the  approach  was  gradual.  There  was  no 
claim  made  that  the  width  of  the  road-bed  of  the  high- 
way had  anything  to  do  with  the  accident,  or  furnished  a 
reason  why  plaintiff  should  hasten  to  cross.  These  instruc- 
tions were  clearly  erroneous,  and  the  judgment  should  be 
reversed,  and  a  new  trial  had,  with  costs  to  defendant. 

injury  at  Crossing — Duty  of  Traveler  to  Look  and  Listen— Effect  of  Negli- 
gence of  Company. — See  generally  Beyel  v,  Newport  News  &  M.  V.  R.  Co. 
(W.  Va.),  45  Am.  &  Eng.  R.  Cas.  188,  and  cases  cited  in  note  196,  <r/  st^., 
Cleveland  C.  C.  &  I.  R.  Co.  v.  Harrington. /£?j/;  Richmond  v.  Chicago  & 
W.  M.  R.  Co.,  and  note,  post ;  Gratiot  v.  Missouri  Pac.  R.Co.,  post ;  \Yarks 
V,  Petersburg  R.  Qo.^post ;  Louisville  &  M.  R.  Co.  v.  Webb,  post. 
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R.  Co. 

V, 

Harrington. 

{Indiana  Supreme  Court,  February  6y  lSp2,) 

Injury  at  Crossing— Contributory  Negligence— Questions  of  Law  and  Fact. 

— In  actions  for  injuries  at  railroad  crossings,  where  the  facts  and  circum- 
stances are  not  controverted,  and  the  inferences  therefrom  are  not  equivo- 
cal and  can  lead  to  but  one  conclusion,  the  court  should  determine,  as  a 
matter  of  law,  whether  the  party  injured  was  guilty  of  contributory  negli- 
gence ;  but  where  diflferent  inferences  are  warranted  from  the  facts,  and 
impartial  and  reasonable  men  might  draw  different  conclusions,  the  court 
should  leave  the  question  to  the  jury  under  proper  instructions.  Under 
the  facts  and  circumstances  of  this  case,  the  court  did  not  err  in  leaving 
the  question  of  plaintiff's  contributory  negligence,  in  failing  to  take  pro(>er 
precautions  before  going  on  the  track,  to  the  jury. 

Right  of  Traveler  to  Rely  on  Observance  of  Ordinance  Regulating  Speed 
of  Trains.— One  about  to  cross  a  railroad  track  has  a  right  to  presume  that 
the  railroad  company  will  obey  a  city  ordinance  regulating  the  speed  of 
trains ;  and  while  the  wrongful  conduct  of  the  company  in  violating  such 
ordinance  and  running  its  trains  at  excessive  speed  will  not  excuse  the 
traveler  from  the  exercise  of  reasonable  care,  yet,  in  determining  whether 
he  used  reasonable  care,  his  conduct  is  to  be  judged  in  the  light  of  such 
presumption. 

Point  at  which  Traveler  is  Bound  to  Look  and  Listen. — The  courts  cannot 
fix  any  exact  point  as  the  point  of  danger  at  which  a  traveler  on  a  high- 
way is  bound  to  look  and  listen  for  approaching  trains  upon  a  railroad 
track.  All  the  law  requires  is  ordinary  care,  and  this  must  be  determined 
by  the  circumstances  of  each  case. 
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Ordinance  Limiting  Rate  of  Speed—Reasonablenesi.— Where  a  statute 
confers  upon  a  city  the  power  to  pass  an  ordinance  limiting  the  speed  of 
trains  within  the  city  to  four  miles  an  hour,  such  an  ordinance  cannot  be 
adjudged  unreasonable  and  void. 

Same— Charter  Giving  Company  Power  to  Regulate  Speed.— The  fact  that 
the  charter  of  a  railroad  company  gives  it  the  power  to  regulate  the  speed 
of  its  trains,  does  not  exempt.it  from  the  restriction  imposed  by  an  ordi- 
nance limiting  the  speed  of  trains.  The  exercise  of  the  police  power  by 
the  state  cannot  be  restricted  by  such  charter  grants. 

Same — Abandonment  of  Ordinance.—  The  fact  that  a  railroad  company  has 
•  not  been  prosecuted  for  repeated  violations  of  a  city  ordinance  limiting 
the  speed  of  trains,  does  not  tend  to  prove  that  such  ordinance  has  been 
abandoned  and  has  become  obsolete,  and  constitutes  no  defense  to  an 
action  against  such  company  for  injuries  caused  by  its  negligence  in  run- 
ning its  trains  at  excessive  speed. 

Appeal  from  Marion  Superior  Court. 

Action  to  recover  damages  for  personal  injuries.  From  a 
judgment  for  plaintiff,  defendant  appeals. 

H.  H.  Poppleton,  A.  C.  Harris,  IV.  H.  Calkins,  and  John  T. 
Dye,  for  appellant. 

B.  Harrison,  W.  H.  H.  Miller,  and  Winter  &  Elam,  for 
appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee,  in  the 
Marion  superior  court,  against  the  appellant,  to  recover 
damages  occasioned  by  a  personal  injury.  The  ^^^^ 
injury  on  account  of  which  damages  are  claimed 
occurred  in  the  city  of  Indianapolis,  at  a  point  where  the 
appellant's  railroad  tracks  cross  Ohio  street.  The  complaint 
alleges,  substantially,  among  other  things,  that  the  train 
which  inflicted  the  injury  for  which  suit  was  brought  was 
negligently  run  at  a  high  and  dangerous  rate  of  speed,  in 
violation  of  a  city  ordinance,  and  without  ringing  the  bell. 
It  also  contains  the  usual  allegation  that  the  appellee  was 
without  fault  or  negligence  on  her  part.  A  trial  ol  the  cause 
at  special  term  of  the  superior  court  resulted  in  a  verdict 
for  appellee,  upon  which  the  court  rendered  judgment  over 
a  motion  for  a  new  trial.  Upon  appeal  to  the  general  term 
the  judgment  at  special  term  was  affirmed,  from  which  this 
appeal  is  prosecuted.  It  is  insisted  here  that  the  judgment 
of  the  superior  court  should  be  reversed,  because — First,  the 
undisputed  facts  in  the  case  do  not  prove  that  the  appellee 
was  without  negligence  on  her  part ;  second,  the  instructions 
given  by  the  court  do  not  state  the  law  of  the  case  properly 
or  correctly  ;  third,  the  court  erred  in  refusing  to  permit  the 
appellant  to  pr'ove  that  the  ordinance  of  the  city  of  Indian- 
apolis regulating  the  speed  of  trains  within  the  corporate 
limits  of  the  city  was  unreasonable  and  void.  The  facts  in 
the  case  necessary  to  understand  the  questions  presented  for 
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our  decision  are  substantially  as  follows :  Ohio  street,  in  the 
city  ol  Indianapolis,  runs  east  and  west,  is  60  feet  wide,  and 
at  the  point  where  the  accident  in  question  occurred  has  an 
improved  roadway  in  the  center  and  sidewalks  on  either 
side.  It  is  much  traveled  both  by  persons  on  foot  and  in 
vehicles.  The  appellant's  railroad  crosses  it  at  an  acute 
angle,  its  course  being  from  northeast  to  southwest.  North 
of  Ohio  street  the  railway  track  curves  towards  the  north, 
there  being  two  or  more  curves,  varying  in  degree,  until  it 
finally  takes  an  almost  due  north  course,  until  it  reaches 
what  is  known  as  the  "  Massachusetts  Avenue  Station." 
Southwest  of  the  Ohio  street  crossing,  and  in  the  direction 
of  the  Union  station,  the  railway  track  curves  towards  the 
west  until  it  attains  an  almost  due  west  course  at  the  station. 
Very  much  of  this  curvature  occurs  in  the  immediate  vicinity 
of  tne  Ohio  street  crossing.  At  the  point  where  the  acci- 
dent occurred  there  are  four  railway  tracks  crossing  Ohio 
street,  near  together,  and  substantially  parallel  with  each 
other.  In  traveling  west  on  Ohio  street  the  first  track 
reached  at  the  crossing  is  known  as  the  **  Indiana,Blooming- 
tun  &  Western  Railway  track.**  This  track  at  the  time  of 
the  accident  was  owned  and  used  exclusively  by  the  Indiana, 
Bloomington  &  Western  Railway  Company.  The  track 
immediately  west  of  this  was  used  by  the  appellant  and  other 
railroad  companies,  and  was  known  as  the  *' down  main,** 
being  the  main  track  by  which  trains  passed  from  Massachu- 
setts Avenue  station  to  the  Union  station.  The  track  next 
immediately  west  was  called  the  **up  main,**  being  used  by 
thie  appellant  and  other  railroad  companies  in  running  trains 
from  the  Union  station  to  Massachusetts  Avenue  station. 
The  next  was  a  sijiing  owned  by  the  appellant,  and  consti- 
tuted  the  westerly  track  of  the  group.  Just  south  of  Ohio 
.  street  is  a  short  siding  connecting  the  **  up  main  **  with  the 
"  down  main.**  A  short  distance  east  of  this  group  of  tracks, 
a  small  stream,  known  as  **  Pogue*s  Run,'*  crosses  Ohio 
street,  and  for  some  distance  northeast  of  the  street  the 
general  course  of  the  stream  is  parallel  with  the  railroad 
above  described,  and  not  far  from  it.  On  this  side  of  the 
railroad  tracks  there  are  but  few  buildings  near  them.  In 
walking  west,  on  Ohio  street,  when  at  a  point  near  the  bridge 
over  Pogue*s  run,  the  traveler  has  a  comparatively  unob- 
structed view  of  the  railroad  tracks  to  the  northwest.  The 
view  in  this  direction,  after  passing  a  structure  known  as 
**  Branham*s  Coal- Yard,**  near  Pogue  run*s  bridge,  has  no 
obstruction  until  after  the  tracks  are  passed.  At  the  time  of 
the  accident  the  south  side  of  Ohio  street,  as  well  as  the 
whole  region  between   the  railroad  tracks  and  Pogue*s  run, 
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in  the  direction  of  the  Union  station,  was  well  covered  with 
buildings  and  other  structures.  On  the  south  side  of  this 
street,  and  abutting  immediately  upon  it,  there  was  a  large 
lumberyard,  inclosed  by  a  high,  tight  fence,  \yhich,  with 
other  structures,  occupied  the  space  west  of  Pine  street,  run- 
ning north  and  south,  to  a  point  about  eight  feet  east  of  the 
Indiana,  Bloomington  &  Western  track.  At  the  time  of  the 
injury  of  which  complaint  is  made  the  appellee  was  about  40 
years  of  age,  in  good  health,  with  the  senses  of  sight  and 
hearing  unimpaired.  On  the  morning  of  the  13th  day  of 
April,  1886,  about  7  o'clock,  she  started  from  her  home,  east 
of  the  Ohio-street  crossing,  to  market,  and  walked  west  on 
the  south  side  of  Ohio  street  at  a  moderate  gait.  The  morn- 
ing was  bright,  and  no  wind  was  blowing.  As  she  ap- 
proached the  railway  crossing,  a  freight  train  composed  of 
from  10  to  15  cars,  with  engine  and  caboose  attached, 
was  moving  north  on  the  "  up  main  "  at  the  speed  of  about 
4  miles  an  hour,  the  rear  of  the  train  being  near  the  crossing 
at  the  time  she  reached  it.  The  train  was  making  the  noise 
usually  made  by  moving  trains;  the  engine  was  ringing  the 
bell,  and  the  steam  was  escaping  from  the  dome.  The  noise 
made  by  this  train  was  such  as  to  render  it  difficult,  if  not 
impossible,  to  hear  or  to  distinguish  the  noise  of  other-  ap- 
preaching  trains.  The  appellee,  when  80  or  90  feet  east  of 
the  *'  down  main,"  could  see  north  up  the  track  at  a  distance 
of  800  feet.  At  that  point  she  looked,  and  saw  no  approach- 
ing train.  When  at  the  east  side  of  the  first  track,  which  is 
37  feet  west  of  the  **down  main."  she  was  able  to  see  north 
up  the  track  for  a  distance  of  400  feet.  She  again  looked, 
and  saw  no  approaching  train.  She  then  crossed  the  first 
track,  and  turned  her  attention  to  the  southwest  to  look  for 
approaching  trains  from  that  direction,  but  as  she  attempted 
to  cross  the  '* down  main"  one  of  the  appellant's  engines, 
approaching  from  the  north,  struck  her,  inflicting  serious 
injuries.  The  engine  which  collided  with  her  was  draw- 
ing a  passenger  train,  and  was  running  at  the  speed 
of  18  or  20  miles  an  hour  on  the  "down  main,"  and  was 
not  ringing  the  bell.  At  the  time  of  the  accident  there 
was  an  ordinance  of  the  city  of  Indianapolis  in  force,  which 
prohibited  the  running  of  engines,  within  the  corporate  lim- 
its of  the  city,  at  a  greater  rate  of  speed  than  four  miles  an 
hour.  The  appellee  was  familiar  with  the  crossing,  having 
passed  over  it  frequently. 

It  is  contended  by  the  appellant  that  these  facts  and  cir- 
cumstances make  a  case  in  wnich  the  court  is  bound  to  ad- 
judge, as  matter  of  law,  that  the  appellee  was  guilty  of 
such  contributory  negligence   as  precludes  her  from  recov- 
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ering  in  this  action ;  while,  on  the  other  hand,  it  is  con- 
tended by  the  appellee  that  they  make  a  case 
^{■•■itoaor  where  the  question  of  contributory  neglignce 
BegiiffeBce'^  should  be  left  to  the  jury,  under  proper  instructions 
forjnry.  froHi  the  court.  It  is  not  disputed  or  denied  that  the 
facts  make  such  a  case  of  negligence  on  the  part  of 
the  appellant's  employes  as  renders  the  ^appellant  liable  for 
the  injury  to  the  appellee  for  which  she  sues,  provided  she 
was  not  guilty  of  any  negligence  which  contributed  to  the 
injury.  The  duty  of  a  traveler  approaching  a  point  on  a 
public  highway,  where  a  railroad  track  is  crossed  upon  the 
same  level,  has  been  so  often  declared  bv  the  courts  in  ad- 
judicated cases,  and  is  so  well  settled  and  understood  by  the 
profession,  that  it  needs  no  further  elaboration.  All  that  is 
necessary  to  do  here  is  to  refer  to  some  of  the  cases  in  which 
that  duty  is  discussed  and  defined,  and  by  so  doing  avoid 
incumbering  this  opinion  with  useless  repetition.  Ohio  & 
M.  R.  Co.  V,  Hill,  117  Ind.  56;  Baltimore  &  O.  &  C.  R.  Co. 
V.  Walborn,  127  Ind.  142  ;Mann  v.  Belt  R.  &  Stock  Yard  Co., 
128  Ind.  138, 

Where  one  approaching  a  railroad  crossing  of  the  kind  above 
indicated  is  injured,  and  the  facts  and  circumstances  are  not 
controverted,  and  the  inferences  from  such  facts  and  cir- 
cumstances are  unequivocal,  and  can  lead  to  but  one  con- 
clusion, the  court  will  declare,  as  matter  of  law,  whether 
the  party  injured  was  or  was  not  guilty  of  contributory  neg- 
ligence;  but  in  practice  it  often  occurs  that  the  facts  and 
circumstances  surrounding  a  particular  case  are  such  as  to 
warrant  different  inferences,  so  that  one  impartial,  sensible 
man  may  draw  the  inference  and  conclusion  that  the  injured 
party  was  guilty  of  negligence,  while  another  man  equally 
impartial  and  sensible  might  draw  a  different  conclusion  ; 
and  in  such  cases  the  courts  will  not  adjudge  the  question 
of  negligence,  but  will  leave  it  to  the  jury,  under  proper  in- 
structions. Baltimore  &  O.  &  C.  R.  Co.  v,  Walborn,  supra  ; 
Mann  v.  Belt  R.  &  Stock  Yard  Co.,  supra. 

The  question  with  which  we  are  confronted  is  as  to  which 
of  these  classes  the  case  under  consideration  belongs.  It 
cannot  be  said  that  the  appellee  exercised  no  care  to  avoid 
the  collision  described  in  the  complaint.  It  is  evident  from 
the  fact  and  circumstances  above  set  forth  that  very  few 
seconds  intervened  between  the  time  she  looked  north  for 
approaching  trains  and  the  time  at  which  she  was  struck.  Of 
course,  it  was  her  duty  to  look  south  as  well  as  north,  and 
while  doing  so,  and  attempting  to  cross  the  tracks,  she  was 
struck  by  an  engine  approaching  from  the  north,  which  was 
not  in  sight  a  few  seconds  before.     Had  the  engine  which 
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collided  with  her  been  run  at  the  speed  fixed  by  the  city  or- 
dinance above  mentioned  it  is  quite  probable  that  she  would 
have  crossed  the  appellant's  railroad  tracks  in  safety. 
While  the  general  rule  is  that  trains  may  be  run  at  a  very 
high  rate  of  speed  without  the  imputation  of  negligence,  it 
must  be  apparent  to  ever^  one  upon  a  moment's  reflection 
that  populous  cities  constitute  an  exception  to  the  rule,  by 
reason  of  the  great  danger  to  life  and  limb.  Philadelphia 
&  R.  R.  Co.  V,  Long,  75  Pa.  St.  257 ;  Whart.  Neg.  §  803  ; 
Loucks  V.  Chicago,  M.  &  St.  P.  R.  Co.,  31  Minn,  526,  19  Am. 
&  Eng.  R.  Cas.  305. 

In  the  absence  of  some  evidence  to  the  contrary,  we  think 
the  appellee  had  the  right  to  presume  that  the  appellant 
would  obey  the  city  ordinance,  and  would  not  run 
its  trains  at  a  greater  rate  of  speed  than  four  miles  TriTeiwu 
an  hour  at  the  point  where  the  injury  occurred  ;  ©If  uwfaT''^ 
and,  while  the  wrongful  conduct  of  tne  appellant  gpeed. 
in  this  regard  would  not  excuse  her  from  the  ex- 
ercise of  reasonable  care,  yet  in  determining  whether  she 
did  use  such  care  her  conduct  is  to  be  judged  in  the  light 
of  such  presumption.  If,  when  she  looked  to  the  north  400 
feet  and  saw  no  train,  she  knew  that  she  could  cross  the  tracks 
in  safety  before  a  train  could  reach  her  from  that  direction, 
it  would  be  a  harsh  rule  which  would  adjudge  her  guilty  of 
negligence  because  she  was  struck  by  a  train  moving  nearly 
five  times  as  fast  as  the  speed  fixed  by  the  ordinance  of  the 
city  which  she  had  a  right  to.  presume  the  appellant  would 
obey.  Chicago  &  E.  I.  R.  Co.  z\  Boggs,  loi  Ind.  522,  23 
Am.  &  Eng.  R.  Cas.  282  ;  Cincinnati,  C.  &  St.  L.  R.  Co.  v, 
Yundt,  78  Ind.  373,  3  Am.  &  Eng.  R.  Cas.  502;  Ohio  &  M. 
R.  Co.  V,  CoUarn,  73  Ind.  272,  5  Am.  &  Eng.  R.  Cas.  554 ; 
Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Martin,  82  Ind.  483,  8  Am.  & 
Eng.  R.  Cas.  253 ;  Pennsylvania  R,  Co.  v.  Ogier,  35  Pa.  St. 
71 ;  Kennayde  v.  Pacific  K.  Co.,  45  Mo.  261 ;  Tabor  v,  Missouri 
Valley  R.  Co.,  46  Mo.  353;  Chaffee  v,  Boston  &  L.  R.Co.,  104 
Mass.  108;  French  v.  Taunton  Branch  R.,  116  Mass.  537; 
HowFand  v.  Union  St.  R.  Co.,  150  Mass.  86;  Piper  v, 
Chicago,  M.  &  St.  P.  R.  Co.,  ^^  Wis.  247 ;  Laverenz  v.  Chi- 
cago, K.  I.  &  P.  R.  Co.,  56  Iowa  689,  6  Am.  &  Eng.  R.  Cas. 
274;  Schmidt  v,  Burlington,  C.  R.  &  N.  R.  Co.,  75  Iowa  606. 
In  our  opinion  the  decided  weight  of  authority  is  that,  under 
the  facts  and  circumstances  in  this  case,  the  question  of  con- 
tributory negligence  was  a  question  for  the  jury,  under 
proper  instructions  from  the  court.  Baltimore  &  O.  &  C.  R. 
Co.  z;.  Walborn,  supra;  Ernst  v,  Hudson  River  R.  Co.,  35 
N.  Y.  9,  39  N.  Y.  68  ;  Greany  v.  Long  Island  R.  Co.,  loi  N. 
Y.  419,  24  Am.  &  En^.  R.  Cas.  473 ;  McKec  v,  Bidwell,  74 
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Pa.  St.  223 ;  Detroit  &  M.  R.  Co.  v.  Van  Steinburg,  17  Mich. 
122 ;  Ireland  v,  Oswego,  H.  &  S.  Plank  Road  Co.,  13  N.  Y. 
533;  Central  R.  Co.  z/.  Moore,  24  N.  J.  Law  832;  Barbo  i\ 
Bassett,  35  Min.  485  ;  Chicago  &  E.  I.  R.  Co.  v,  O'Connor, 
119  III.  586,  2  Thomp.  Trials,  §  1663  ;  City  of  Michigan  City 
V.  Boecicling,  122  Ind.  39. 

The  instructions  in  this  cause  are  full,  covering  every 
phase  of  the  case,  and  bear  evidence  of  careful  study  and 
preparation.  They  cover  all  the  instructions 
loMidered!'  disked  by  the  appellant,  in  so  far,  in  our  opin- 
ion, as  the  instructions  asked  contain  a  correct 
statement  of  the  law.  Some  of  the  instructions  asked, 
as  well  as  some  of  those  given  by  the  court,  however,  require 
a  more  particular  notice  in  this  opinion.  The  appellant 
in  several  instructions  asked  the  court  to  instruct  the  jury 
in  effect  that,  if  the  appellant  did  not  look  for  approach- 
ing trains  when  she  was  within  ninety  feet  of  the  track 
upon  which  she  was  injured,  or  within  thirty-seven  feet  or 
twenty-five  feet,  or  just  before  she  entered  upon  the 
track,  she  was  guilty  of  contributory  negligence,  and  could 
not  recover.  The  court  refused  to  give  these  instructions, 
and  instructed  the  jury  as  follows  :  "  I  cannot  say,  as  a  mat- 
ter of  law  in  this  case,  at  what  particular  place  or  distance 
from  said  railroad  track,  or  at  what  point,  it  was  her  duty  to 
look  either  way  or  to  listen  ;  but  it  would  not  be  sufficient  to 
look  and  listen  only  away  from  the  presence  of  danger,  but 
before  placing  herself  in  peril  she  was  bound  to  listen  and 
look  for  coming  trains  of  cars  that  might  come  from  either 
way ;  and  if  she  did  not  so  look  and  listen,  and  if  doing  so 
would  have  been  available  for  safety,  or  if  she  was  not  other- 
wise in  the  exercise  of  ordinary  care,  as  I  have  defined  it  to 
be,  she  cannot  recover  in  this  action,'*  etc.  In  this  ruling 
we  are  of  the  opinion  that  the  court  did  not  err.  Under  the 
facts  and  circumstances  in  this  case  we  do  not  think  any  ex- 
act point  could  be  fixed  as  the  point  of  danger,  at  which  the 
appellee  was  bound  to  look  and  listen.  If  she  failed  to  look 
at  the  distance  of  ninety  feet  from  the  track,  but  did  look  at 
the  distance  of  eighty-nine  feet,  or  if  she  failed  to  look  at  a 
distance  of  thirty-seven  feet  from  the  track,  but  did  look  at 
a  distance  of  thirty-five  feet,  or  if  she  looked  when  within 
five  feet  of  the  track,  and  saw  no  approaching  train,  but  did 
not  look  at  the  moment  she  was  stepping  upon  the  track,  we 
do  not  think  it  could  be  plausibly  contended  that  she  was 
guilty  of  contributory  negligence,  because  she  did  not  look 
at  the  precise  points  indicated  in  the  instructions  asked. 
What  the  law  requires,  and  all  it  does  require,  is  that  a  per- 
son approaching  a  railroad  crossing  upon  a  public  highway 
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shall  use  ordinary  care  to  avoid  injury.  As  to  what  consti- 
tutes ordinary  care  in  such  cases,  as  we  have  already  said, 
is  fully  defined  and  settled  by  the  authorities  to  which  we 
have  referred. 

The  appellant  also  complains  that  the  court,  in  its  instruc- 
tions to  the  jury  upon  the  subject  of  the  duty  of  the  appellee 
in  approaching  the  crossing  at  which  she  was  injured,  was 
not  sufficiently  specific,  and  should  have  employee!  the  terms 
used  in  the  instructions  asked  by  the  appellant.  We  do  not 
think  this  objection  is  well  taken.  It  is  well  settled  that,  if 
the  substance  of  an  instruction  asked  is  given  by  the  court 
of  its  own  motion,  in  its  own  language,  there  is  no  available 
error  in  refusing  to  give  the  instruction  as  asked.  Town  of 
Martinsville  t/.  Shirley,  84  Ind.  546;  Everson  v.  Seller,  105 
Ind.  266;  Sherman  v.  Hogland,  73  Ind.  472.  We  have  care- 
fully examined  all  the  instructions  given  by  the  court  in  this 
case,  as  well  as  all  those  asked  by  the  appellant  and  refused 
by  the  court,  and  we  do  not  think  there  was  any  error  com- 
mitted in  giving  or  refusing  instructions. 

On  the  trial  of  the  cause  the  appellee  introduced  in  evi- 
dence an  ordinance  of  the  city  01  Indianapolis  limiting  the 
speed  of  engines  and  trains  within  the  corporate  v,i,^it-^,| 
limits  of  his    city  to  four  miles  an  hour.     The  ordinftuce 
appellant  offered  to  prove — Firsts  that  four  miles  reguiaung 
an  hour  was  an  unreasonable    rate    of  speed  at  ■'*••*'• 
the    place  where    the  accident  occurred,  and  that  the  or- 
dinance  was,   for  that   reason,   void ;  second,   that    by    the 
terms  of  the  appellant's  charter  it  was  not  subject  to  the  re- 
strictions imposed  by  the  ordinance,  the  charter  giving  the 
appellant  the  power  to  regulate  the  time  and  manner  which 
cars  and  railroad  vehicles,  travel,  and  property  should  pass 
over  its  road  ;  third,  that  by  common  consent  the  officers  and 
citizens  of  tne  city  of  Indianapolis  had  never  enforced  the 
ordinance,  although  the  same  had  been  frequently  violated, 
and  that  by  reason  of  that  fact  the  ordinance  had  lapsed  by 
common  consent,  and  had  become  obsolete. 

The  case  of  Coal  Float  v.  City  of  Jeffersonville,  112  Ind. 
15,  we  think  is  decisive  of  the  first  question  presented.  The 
ordinance  in  question  was  passed  in  the  year  1866.  There 
was  a  statute  in  force  at  the  time  which  expressly  conferred 
the  power  to  pass  such  an  ordinance,  i  Gavin  &  H.  St.  226. 
In  the  case  above  referred  to  it  was  said  by  this  court : 
"The  power  of  a  court  to  declare  an  ordinance  unreasonable, 
and  therefore  void,  is  practically  restricted  to  cases  in  which 
the  Legislature  has  enacted  nothing  upon  the  subject  matter 
of  the  ordinance,  and  consequently  to  cases  in  which  the  or- 
dinance was  passed  under  the  supposed  incidental  power  of 
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the  corporation  merely.*'  As  this  ordinance  was  enacted  by 
express  statutory  authority,  the  court  did  not  err  in  taking^ 
it  as  the  standard  of  duty  by  which  the  appellant  was  bound, 
and  in  refusing  to  hear  evidence  that  it  was  unreasonable. 
The  state  coiud  not  deprive  itself  of  the  right  to  exercise 
the  police  power  by  granting  to  the  appellant  the  right  to 
regulate  the  speed  of  trains.  Such  a  grant,  even  if  it  could 
be  construed  as  contended  here,  would  amount  to  a  mere 
license,  which  might  be  revoked  at  the  will  of  the  Legisla- 
ture, State  z'.  Woodward,  89  Ind.  no.  The  police  power 
of  a  state  cannot  be  alienated  even  by  an  express  grant  upon 
a  valuable  consideration.  Cooley,  Const.  Lim.  340 ;  Thorpe 
t^  Rutland  &  B.  R.  Co.,  27  Vt.  140.  The  ordinance  now 
under  consideration  is  a  police  regulation,  authorized  by  an 
act  of  the  Legislature,  designed  to  protect  the  people  01  the 
city  of  Indianapolis  against  the  dangers  incident  to  the  rapid 
movement  of  engines  and  trains  through  thickly  populated 
localities,  and  is  binding  upon  the  appellant  as  well  as  other 
railroad  companies  which  nave  tracks  within  the  corporate 
limits  of  the  city. 

The  fact  that  the  appellant  and  others  had  not  been  pros- 
ecuted for  repeated  violations  of  this  ordinance  would  not, 
in  our  opinion,  tend  to  prove  that  it  had  been  abandoned. 
Such  proof  might  tend  to  show  that  those  charged  with  the 
enforcement  of  the  ordinances  of  the  city  had  been  derelict 
in  their  duty,  but  that  could  not  deprive  any  citizen  who  de- 
sired to  do  so  of  the  right  of  availing  himself  ot  its  provis- 
ions when  occasion  should  require  it.  After  a  careful  con- 
sideration of  all  the  matters  complained  of,  we  are  of  the 
opinion  that  there  is  no  error  in  the  record  before  us  for 
which  the  judgment  should  be  reversed. 

Judgment  affirmed. 

Negligence  as  a  Question  of  Law  and  Fact. — For  an  especially  well  con- 
sidered case  upon  this  point,  see  Farrett  v,  Waterbury  Horse  R.  Co. 
(Conn.),  46  Am.  &  Eng.  R.  Cas.  207. 

Validity  of  Municipal  Ordinances  Regulating  Speed  of  Trains.— See  City  of 
Lake  View  v,  Tate  (111.).  39  Am.  &  Eng.  R.  Cas.  703.  and  references  in 
note,  707. 

Injury  at  Crossing— Right  of  Traveler  to  Rely  on  Company  to  Perform  its 
Duty. — See  Grostick  v.  Detroit,  L.  &  N.  R.  Co..  ««/<?,  p.  332.  Richmond  7'. 
Chicago  &  W.  M.  R.  Co.,  post,  and  cases  cited  in  note.  Marks  v.  Peters- 
burg K.  Co.,  post,  and  cases  cited  in  note. 

Reasonableness  of  City  Ordinance— Regulating  Speed  of  Trains.— In  Evi- 
son  V,  Chicago,  M.  &  St.  P.  R.  Co.,  45  Minn.  370,  it  was  held  that  an  ordi- 
nance of  the  city  of  St.  Paul,  limiting  the  speed  of  railroad  trains  within 
the  city  limits  to  four  miles  an  hour,  was  unreasonable  and  void  as  ap- 
plied to  a  certain  part  of  defendant's  road  in  the  suburbs  of  the  city. 
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Richmond 

V. 

Chicago  &  West  Michigan  R.  Co. 

(S7  Michigan  J74.) 

Injury  at  Croiiing— Contributory  Negligence— Absence  of  Flagman— Ques- 
tion for  Juryi — Where  a  railroad  company  is  guilty  of  negligence  in  run- 
ning detached  freight  cars  over  a  crossing  with  any  warning  of  their  ap- 
proach, when  the  flagman  is  not  at  his  usual  post  of  duty  at  such  crossing, 
the  contributory  negligence  of  a  street  car  driver,  who  was  killed  at  such 
crossing,  and  who  failed  to  look  in  the  direction  from  which  the  cars  were 
approaching^  is  for  the  jury,  who  should  determine  whether,  under  all  the 
circumstances,  the  driver  bad  the  right  to  rely,  and  how  far,  upon  the 
absence  of  the  flagman  from  his  post  of  duty,  and  the  want  of  any  danger 
signal  from  him,  as  an  assurance  of  safety ;  and  a  finding  that  the  de- 
ceased was  not  guilty  of  contributory  negligence  should  not  be  disturbed. 

Champlin,  C.  J.  and  Grant  J.  dissenting. 

Action  for  Death — Damages— Pecuniary  injury — Distribution. — In  an  action 
against  a  railroad  company,  under  How,  Mich.  St.  §  §  3391,  3392,  for  the 
negligent  killing  of  the  plaintiff's  intestate,  the  damages  recoverable  are 
limited  to  the  pecuniary  injury  sustained  by  the  persons  entitled  to  share 
in  the  distribution  of  his  personal  estate  ;  which  distribution  is  governed 
by  the  statute  existing  at  the  time  of  the  death  of  the  intestate. 

Error  to  Grand  Rapids  Superior  Court. 

Action  to  recover  damages  for  the  alleged  negligent  kill- 
ing of  plaintiff's  decedent.     Defendant  brings  error. 

Smith,  Nitns,  Hoyt  &  Erwitiy  {M.J.  Smiley,  of  counsel,)  for 
appellant.  /.  M.  Jamison,  {Montgomery  &  Bundy,  of  counsel, ) 
for  appellee. 

Morse,  J. — The  plaintiff's  intestate  in  this  case  was  the 
driver  of  a  street  railway  car  in  the  city  of  Grand  Rapids,  and 
on  the  23rd  day  of  April  1889,  while  driving  his  ^^^^ 
car  on  West  Fulton  street,  in  said  city,  was  killed 
by  a  collision  with  a  train  of  the  defendant  company  at  the 
street  crossing.  This  is  an  action  for  damages  on  account 
of  his  death.  Plaintiff  recovered  judgment  in  the  Kent  cir- 
cuit court  in  the  sum  of  $5,313.  At  the  close  of  plaintiff's 
proof,  the  defendant  demurred  to  the  evidence,  and  asked 
that  a  verdict  be  directed  in  its  favor,  on  the  ground  that  the 
plaintiff  was  not  in  the  exercise  of  due  care  and  caution  when 
the  accident  occurred,  and  therefore  guilty  of  contributory 
negligence.  This  motion  was  denied,  and  the  defendant 
thereupon  put  in  proofs.  This  action  of  the  trial  court  and 
other  errors  are  alleged  as  reasons  for  the  reversal  of  this 
judgment. 
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We  will  first  examine  the  question  whether  the  court  erred 
in  permitting  the  plaintiff  to  go  to  the  jury  as  to  his  own 
negligence.  This  must  be  decided,  as  is  admitted  by  de- 
fendant's counsel,  upon  the  case  as  made  by  the  testimony  on 
the  part  of  the  plaintiff. 

This  case  is  substantially  as  follows:  Between  the  hours 
of  4  and  5  in  the  afternoon  of  April  23,  1889,  Sherwood,  with 
his  car  drawn  by  one  horse,  came  down  \Vest  Fulton  street, 
approaching  defendant's  track.  West  Fulton  street  runs 
nearly  east  and  west,  and  the  railroad  track  crosses  it  nearly 
at  right  angles.  Sherwood  was  going  east.  About  185  feet 
west  of  the  defendant's  track  is  another  railroad  crossing, 
that  of  the  Lake  Shore  &  Michigan  Southern  Railway. 
Sherwood  was  observed  crossing  this  latter  track  on  a  walk. 
Beyond  that  to  the  east  it  is  down  grade,  and  he  then  started 
his  horse  on  a  trot,  and  continued  until  within  25  or  30  feet 
of  defendant's  crossing,  when  he  "  slowed  down  "  to  a  walk. 
At  this  crossing,  on  the  north  side  of  West  Fulton  street  and 
the  west  side  of  the  railroad  track,  is  a  shanty  used  for  a 
flagman  who  was  stationed  there  to  give  warning  of  the  ap- 
proach of  trains  to  the  passers-by.  To  the  north  the  view  of 
the  track  was  comparatively  unobstructed,  but  upon  the 
south  side  of  the  street,  and  to  the  west  of  the  railroad  track, 
was  situated  a  lumber  yard,  lumber  office,  coal  shed,  lumber 
sheds,  and  piles  of  lumber,  and  posts,  more  or  less  obstruct- 
ing the  view  of  cars  coming  from  the  south.  On  the  day  in 
question  there  was  at  least  one  car  loaded  with  lumber  upon 
a  side  track  in  the  lumber  yard,  which  added  to  the  obstruc- 
tions. 

The  witnesses  who  testified  to  seeing  Sherwood  approach 
the  track  did  not  all  see  him  in  the  same  place  ;  some  did  not 
notice  him  until  he  was  within  25  or  30  leet  of  the  track,  and 
others  not  until  he  was  right  upon  it.  Others  saw  him  as  he 
crossed  the  Lake  Shore  &  Michigan  Southern  track,  and  un- 
til  he  was'  injured,  except  such  times  as  they  were  looking  at 
the  cars. 

They  do  not  agree  as  to  what  he  was  doing,  except  that  he 
was  on  a  walk  within  25  or  30  feet  of  the  track,  and  had 
hold  of  the  lines,  and  some  say  one  hand  on  the  brake,  and 
was  standing  in  his  usual  place  upon  the  front  platform  of 
his  car.  Some  did  not  notice  where  he  was  looting.  One 
witness  says  he  looked  straight  ahead  all  the  while,  as  if  he 
was  looking  at  the  horse  ;  others,  that  he  looked  to  the  north 
all  the  time,  and  towards  the  watchman's  shanty.  One  wit- 
ness, and  the  only  one  who  so  testifies,  says  that  he  saw 
Sherwood's  head  go  both  ways.  He  first  observed  him  40 
or  50  feet  back  of  the  track. 


VOL.  49]  INJURY  AT  CROSSING.  369 

Just  as  Sherwood  got  to  the  track  a  train  of  nine  cars,  de- 
tached from  the  engine,  came  down  the  track  from  the  south. 
"Sherwood  then  stopped,  put  his  hand  on  the  brake,  tried  to 
*  brake  up,'  but  could  not.  The  horse  was  on  the  track,  his 
forward  feet  across  it.  The  horse  gave  a  jerk,  and  pulled 
Sherwood  over  the  dash  board,  and  under  the  car.  "  Sher- 
wood died  of  the  injuries  there  received.  These  cars  were 
running,  as  testified  by  plaintiff's  witnesses,  at  the  rate  of 
from  8  to  12  miles  an  hour,  the  majority  estimating  the  speed 
at  from  8  to  10  miles,  an  hour.  There  was  no  warning  of 
the  approach  of  these  cars,  except  the  noise  they  made  in 
running.  There  was  no  lookout  on  the  forward  car.  There 
was  a  man  standing  on  the  third  car  from  the  front  of  the 
train,  but  he  was  looking  northeast,  and  giving  no  attention 
to  the  crossing.  The  flagman  was  not  at  his  usual  post  of 
duty,  and  no  signal  or  warning  was  given  by  him  until  the 
horse  was  on  the  track.  He  then  ran  out  of  the  shanty  or 
flag-house  in  his  shirt  sleeves,  and  bare-headed,  but  too  late 
to  warn  Sherwood  of  his  danger. 

The  plaintiff's  claim  was  that  the  defendant  was  negligent 
in  the  following  particulars :  (i)  That  the  cars  were  run  nt 
too  high  rate  of  speed  in  violation  of  the  city  ordinance, — a 
speed  which  also,  in  view  of  the  nature,  locality,  and  sur- 
roundings, was,  as  a  matter  of  fact,  dangerous  and  negligent; 
(2)  that  no  proper  signals  were  given  to  warn  those  approach- 
ing the  crossing,  and  particularly  the  deceased  of  the  ap- 
proach of  the  train  ;  (3)  the  flagman  was  absent  from  his  post 
of  duty,  which  was  outside  of  the  flag-house,  with  his  flag  to 
give  warning,  ( but  was  present  in  the  flag-house  in  view  of 
the  deceased),  and  failed  to  give  any  warning  of  the  approach 
of  the  train. 

The  negligence  of  the  defendant  is  apparent  from  the  evi- 
ence  on  the  part  of  the  plaintiff,  and  need  not  be  discussed 
further. 

It  is  contended  by  the  defendant's  counsel  that  the  plaint- 
iff's intestate  was  negligence  as  a  matter  of  law  ;  that  there 
were  places  on  the  line  of  Sherwood's  course  be- 
fore he  reached  the  track  where  he  could  have  2jegiig«nce  or 
seen  these  cars  approaching,  had  he  looked  to  the  »onookiif 
south  ;  that  at  a  point  40  feet  west  of  the  railway  for  can. 
crossing  the  cars  could  have  been  seen  before  the 
lumber  office  obstructed  the  view;  that  a  hundred  feet  of 
the  track  was  visible  by  looking  through  between  the  office 
and  the  lumber  piles;  also  that,  at  a  point  25  feet  from  the 
crossing,  a  car  could  be  seen  74  feet  south  of  the  crossing  ; 
and  from  a  point  16  feet  west  of  the  crossing  a  car  could   be 
seen  approaching  from  the  south  167  feet  south  of  the  cross- 
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in  or,  the  street  car  tratk  being  in  the  center  of  the  highway. 
We  do  not  think  from  the  testimony  produced  by  the  plaint- 
iff that  Sherwood  could  have  seen  the  cars  approaching 
from  the  south  after  he  left  the  crossing  of  the  Lalce  Shore  & 
Michigan  Southern  Railway  until  he  came  within  about  20 
feet  ofthe  crossing.  If  he  had  looked,  then  he  would  have 
undoubtedly  seen  these  cars  in  time  to  have  stopped  and 
avoided  a  collision.  And  it  is  pretty  apparent — almost  ab- 
solutely certaih,  from  theplaintin  s  own  snowing — that  he  did 
not  look  south  within  said  20  feet,  until  his  horse  was  upon 
the  track. 

Whether  he  was  negligent  depends  in  a  great  measure  up- 
on whether  or  not  he  had  a  right  to  rely,  under  the  circum- 
stances, upon  the  absence  of  the  flagman,  and  the  lack  of  any 
signal  of  danger  from  him. 

It  is  claimed  by  defendant's  counsel  that  the  obstruction 
of  the  view  to  the  south,  and  the  absence  of  the  watchman 
from  his  post,  called  upon  Sherwood  to  have  stopped,  and 
looked  and  listened,  before  he  attempted  to  pass  this  cross- 
ing. This  claim  would  be  correct  if,  at  this  street  crossing, 
no  flagman  had  been  stationed  to  give  warning.  But  the 
testimony  shows  that  a  flagman  had  been  kept  at  this  point 
for  three  or  four  years,  whose  duty  it  was  to  signal  by  a  flag 
in  the  street  the  approach  of  trains.  It  is  not  the  law  of  this 
state  that,  under  all  circumstances,  it  is  absolutely  necessary 
for  a  person  approaching  a  railroad  crossing  to  look  both 
ways,  and  to  hsten  for  approaching  trains.  It  is  generally 
required,  but  it  is  not  a  rule  of  universal  application.  Every 
case  must  depend  upon  its  own  circumstances,  and  it  would 
be  unreasonable  to  apply  such  rule,  under  all  circumstances, 
without  regard  to  the  condition  of  things  at  the  time.  Coo- 
per V.  Lake^hore  &  M.  S.jR.  Co.,  66  Mich.  266.  Nor  is  a  traveler 
compelled,  under  all  circumstances,  to  stop  before  a  cross- 
ing, if  his  view  is  obstructed  from  one  way.  He  is  only  re- 
quired to  take  such  precaution  as  an  ordinarily  prudent  man 
would  under  like  circumstances,  and  whether  or  not  he  did 
not  use  such  care  is  generally  a  question  for  the  jury.  See 
Guggenheim  if.  Lake  Shore  &  M.  S.  R.  Co.,  66  Mich.  157, 
158,  32  Am.  &  Eng.  R.  Cas.  89,  and  cases  cited. 

Plaintiff's  counsel  contend  that,  it  appearing  that  the  defend- 
ant had  stationed  a  flagman  at  this  crossing,  whose  duty  it  was 
to  warn  parties  about  to  cross  ofapproaching  trains. 
Bight  of  de-  it  ^as  for  the  jury  to  say  whether  the  deceased,  in 
^"JJI^^"  ^  keeping  his  eyes  directed  to  the  flagman  for  the 
ver^  purpose  of  observing  a  signal  at  the  earliest 
moment  that  it  could  be  given,  was  not  exercising  due  care. 
They  cite  the  following  cases  in  support  of  this  contention ; 
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French  z'.  Taunton  Branch  R.  Co.,  116  Mass.  537;  Sweeny 
V,  Old  Colony  &  N.  R.  Co.,  10  Allen,  (Mass.)  377 ;  Chicago, 
St.  L.  &  P.  R.  Co.  V.  Hutchinson,  120  111.  587,  32  Am.  &  Eng. 
R.  Cas.  82;  Pennsylvania  Co.  v.  Stegmeier,  118  Ind.  305  ; 
Glushing  v>  Sharp,  96  N.  Y.  676,  19  Am.  &  Eng.  R.  Cas.  372; 
Cleveland,  C.  C.  &  I.  R.  Co.  v.  Schneider,  45  Ohio  St  678, 
35  Am.  &  Eng.  R.  Cas.  334;  State  v.  Boston  &  M.  R.  Co.,  80 
Me.  430,  35  Am.  &  Eng.  R.Cas.  356;  Central  Trust  Co.  v. 
Wabash,  St.  L.  &  P.  R.  Co.,  27  Fed.  Rep.  159;  Tyler  v.  New 
York  &  N.  E.  R.  Co.,  137  Mass.  238,  19  Am.  &  Eng.  R.  Cas* 
296 ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Yundt,  78  Ind.  373,  3 
Am.  &  Eng.  R.  Cas.  502. 

In  French  v.  Taunton,  etc.,  R.  Co.,  116  Mass.,  the  submit- 
ting of  the  question  of  contributory  negligence  to  the  jury 
was  not  affirmed  upon  the  ground  of  the  absence  of  the 
watchman  alone,  but  in  connection  with  the  further  fact  that 
a  train  had  just  passed,  and  plaintiff  did  not  suppose  or  have 
reason  to  suppose  that  another  would  follow  so  closely  as 
they  did,  the  cars  doing  the  injury  having  been  cpt  off  from 
another  train,  and  "  shunted  "  down  the  track. 

In  Old  Colony  R.  Co.,  10  Allen,  the  flagman  signaled  the 
traveler  to  come  on,  and  he  went  upon  the  track,  relying 
upon  such  invitation.  It  was  said  by  the  court :  "  No  ex- 
press invitation  need  have  been  shown.  It  would  only  have 
been  necessary  for  the  plaintiff  to  prove  that  the  agent  did 
some  act  to  indicate  that  there  was  no  risk  of  accident  in  at- 
tempting to  pass  over  the  crossing." 

In  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Yundt,  78  Ind.  373, 
3  Am.  &  Eng.  R.  Cas.  502,  the  court  say :  "  If  the  defend- 
ant had,  for  a  considerable  time  before  the  accident,  kept  a 
flagman  at  the  crossing  to  give  signals  on  the  approacn  of 
trams,  and  if  the  plaintiffs  had  been  in  the  habit  of^  crossing 
the  railroad  at  that  place,  and  observing  the  signals,  and  if, 
on  the  occasion  of  the  accident,  no  signal  was  given,  the 
plaintiffs  not  knowing  that  the  services  of  the  flagman  had 
been  dispensed  with,  these  facts  might  be  considered  by  the 
jury,  in  connection  with  all  the  other  circumstances,  in  de- 
termining whether  or  not  the  plaintiffs  were  free  from  con- 
tributory negligence." 

It  is  also  said  in  Chicago,  St.  L.  &  P.  R.  Co.  v.  Hutchin- 
son, 120  111.  592,  32  Am.  &  Eng.  R.  Cas.  82:  "We  are 
aware  of  expressions  by  this  court,  when  passing  upon  the 
law  and  fact,  and  of  like  expressions  by  other  courts  of  the 
highest  respectability,  that  the  failure  of  one  approaching  a 
railroad  crossing  to  pause  and  look  for  the  approach  of  trains 
was  such  negligence  as  would,  in  the  case  there  under  con- 
sideration,  preclude  a  recovery.     But  we  are  not  prepared 
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to  say,  as  a  matter  of  law,  that  a  person  approaching  a  rail- 
road  crossing,  when  there  is  nothing  apparent  to  warn  hira 
of  danger,  and  at  which  he  knows  a  flagman  is  stationed,  whose 
duty  it  is  to  warn  all  persons  oi  danger  from  running  trains, 
is  required  to  look  elsewhere  than  to  the  flagman.  The 
flagman's  duty  is  to  know  of  the  approach  of  trains,  and  to 
give  timely  warning  to  all  persons  attempting  to  cross 
the  railroadf  track,  and  the  public  have  a  right  to  rely  upon 
a  reasonable  performance  of  that  duty.  It  may  be  that  in 
this  particular  case  a  reasonably  prudent  and  careful  man 
would  do  more  than  observe  the  absence  of  the  ordinary 
signal  by  the  flagman  ;  but,  if  so,  the  facts  and  circumstances 
should  be  submitted  to  the  jury,  to  be  considered  by  them 
in  determining  whether  the  party  had,  under  all  the  circum- 
stances, exercised  ordinary  care  and  caution  to  prevent  in- 
jury." 

In  Glushing  v.  Sharp,  96  N.  Y.  676,  19  Am.  &  Eng.  R,  Cas. 
372,  and  in  K.  Co.  v,  Schneider,  45  Ohio  St.  678,  35  Am.  & 
Eng.  R.  Cas.  334,  there  were  gates  at  the  crossings,  attended 
by  a  gatemen,  which  gates  were  closed  when  there  was  dan- 
ger 0?  an  approaching  train,  and  open  when  there  was  no 
such  danger.  In  both  these  cases,  the  gates  being  open,  the 
persons  injured  drove  in  upon  the  track  upon  the  assump- 
tion that  there  was  no  danger.  Held,  that  such  persons  had 
the  right  to  presume,  in  the  absence  of  knowledge  to  the 
contrary,  that  the  gatemen  were  properly  discharging  their 
duties ;  and  that  it  was  v\pX,  negligent  on  their  part  to  act  on 
the  presumption  that  they  were  not  exposed  to  a  danger 
which  could  only  arise  from  a  disregard  of  their  duties 
by  the  gatemen. 

The  allowing  cases  tend  to  support  the  plaintiff's  conten- 
tion that  the  question  of  Sherwood's  negligence  was  for  the 
jury :  Tyler  v.  New  York  &  N.  E.  R.  Co.,  137  Mass;  238,  19 
Am.  &  Eng.  R.  Cas.  296  ^  Chicago,  R.  I.  &  P.  R.  Co.  v. 
Clough,  134  III.  586;  Pennsylvania  Co.  v,  Stegmeier,  118  Ind. 
305  ;  Central  Trust  Co.  v,  Wabash,  St.  L.  &  P.  R.  Co.,  27 
Fed.  Rep.  159;  State  v,  Boston  &  M.  R.  Co.,  80  Me.  430,  35 
Am.  &  Eng.  R.  Cas,  356;  Burns  v.  North  Chicago  Rolling 
Mill  Co.,  65  Wis.  312,  315.     See,  also,  Shear.  &  R.  Neg.  §  466. 

On  the  contrary,  we  are  cited  to  a  case  in  Pennsylvania 
where  gates  and  a  watchman  had  been  kept  at  a  crossing. 
The  gates  were  lowered  at  the  approach  of  trains.  The 
gates  were  out  of  repair.  Being  open,  the  plaintiff  drove  a 
hose  cart  across  the  track  without  stopping  or  looking  or 
listening.  The  watchman  displayed  no  signal  and  gave  no 
warning.  The  court  held  this  to  be  contributory  negligence 
on  his  part,  and  said,  speaking  through  the  chiei  justice :  **  I 
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do  not  understand  the  law  to  be  that,  where  a  railroad  com- 
pany adopts  safety  gates  or  other  appliances  for  the  protec- 
tion of  the  public,  the  public  are  thereby  absolved  from  the 
duty  of  taking  any  care  of  themselves.  The  plaintiff  was 
bound  to  do  his  part.  He  had  no  right  to  omit  the  ordinary 
precaution  merely  because  the  gates  were  up.  Each  party 
should  be  held  to  the  exercise  of  due  care.  If  the  rule  to 
stop,  look,  and  listen  were  observed,  the  accidents  now  so 
frequent  could  rarely  occur,  whether  in  town  or  country.  It 
is  as  important  in  towns  as  in  the  country.  It  is  sustained 
by  competent  authority,  and  founded  on  such  excellent,  com- 
mon sense  reasons  that  we  will  neither  depart  from  it,  or  al- 
low it  to  be  undermined  by  exceptions.  It  is  a  clear  and 
certain  rule  of  duty,  and  a  departure  from  it  is  more  than 
evidence  of  negligence  ;  it  is  negligence/^r  j^.'*  Greenwood 
V,  Philadelphia,  W.  &  B.  R.  Co.,  124  Pa.  St.  572. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show 
that  the  watchman  was  mside  the  shanty  or  flag-house.  The 
door  of  this  house  opens  on  the  east,  facing  the  railroad  track. 
There  are  two  small  windows  in  it,  one  in  the  north  and  one 
in  the  south  end,  so  that  the  flag-man  can  see  up  and  down 
the  track  both  ways.  It  is  claimed  by  the  plaintiff  that  Sher- 
wood was  looking  towards  this  south  window,  and  could  see 
the  flagman  therein  before  he  reached  the  track,  while  the 
defendant  claims  that  he  could  not  have  seen  him  until  his 
horse  was  on  the  track.  Of  course,  if  Sherwood  saw  the 
watchman  inside  of  his  house,  where  such  flagman  could 
plainly  see  an  approaching  train,  and  the  flagman  gave  no 
signal,  it  would  be  a  more  favorable  circumstance  to  plaintiff, 
as  bearing  upon  Sherwood's  negligence,  than  if  the  flagman 
was  apparently  absent  from  his  post,  and  Sherwood  could 
not  see  him  at  all.  The  only  evidence  as  to  whether  Sher- 
wood could  have  seen  the  flagman  through  this  window 
comes  from  two  witnesses.  GiTman,  for  the  plaintiff,  says : 
"  The  windows  on  the  north  and  south  sides  of  the  shanty 
are  well  towards  the  east,  and  near  the  two  corners.  They 
are  small  windows.  A  person  coming  from  the  west,  driving 
a  street  car,  could  not  see  through  those  windows,  to  see 
who  was  in  the  shanty,  until  he  got  opposite.     When  they 

ffot  opposite  they  would  be  right  up  by  the  track."  Rooney, 
or  the  defendant,  says :  **The  driver  could  have  seen  him, 
[the  watchman]  if  he  was  watching  carefully  for  him,  through 
the  window  that  fronts  Fulton  street. 

Under  alU  the  circumstances,  I  am  satisfied  that  the  court 
correctly  submitted  the  question  of  Sherwood's  negligence 
to  the  jury.  He  instructed  them  that  **a  railroad  crossing  is 
a  place  of  danger,  and  is  itself  a  warning  to  anyone  about 
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to  go  upon  it  to  be  careful  and  vigilant  to  the  extent  of  his 
opportunities.  It  was  the  duty  of  Sherwood  in 
QvettioB  wM  approaching  the  railroad  track  to  use  his  sense  of 
Ittudu"'*  sight  and  hearing  to  ascertain  whether  a  train 
jary-iB.  was  aoproachinff,  and,  if  the  jury  find  he  did  not^ 
■traetioBi.  then  the  plaintiff  is  not -entitled  to  recover."  That 
it  was  the  duty  of  Sherwood  to  exercise  due  care 
whether  or  not  the  flagman  was  in  sight,  and,  if  the  flagman 
was  found  not  to  have  been  present  to  give  warning,  such 
fact  coul-d  be  considered  as  bearing  upon  the  negligence  of 
both  Sherwood  and  the  defendant.  "  if  the  deceased,  Sher- 
wood, by  the  exercise  of  ordinary  care  and  pr«udence,  by 
looking  up  the  track  in  the  direction  of  the  approaching 
train,  could  have  seen  it  in  time  to  avoid  the  injur}-,  his 
omission  to  do  so  would  amount  to  such  negligence  as  would 
defeat  plaintiff's  right  of  action,  unless  you  find  that  his  at- 
tention at  the  time  was  directed  to  the  flagman,  at  the  flag- 
office,  and  that  he  had  a  right  to  rely  on  the  position  of  the 
flagman,  and  absence  of  warning,  as  an  assurance  of  safety. 
If  the  jury  find  the  view  of  the  track  approaching  from  the 
south  was  obscured  somewhat  by  lumber,  etc.,  in  Pierce's 
lumber  yard,  so  that  a  train  could  only  be  observed  by  ex- 
treme care  and  caution,  and  that  Sherwood  knew  this,  then 
it  was  the  duty  of  Sherwood  to  use  such  extreme  care  and 
caution  as  was  appropriate  to  the  circumstances.  This  would 
be  true  in  a  case  where  there  was  no  flagman;  but  the  ques- 
tion of  the  extent  to  which  the  deceased  had  a  right  to  rely 
upon  the  position  of  the  flagman,  and  his  failure  to  give 
warning,  is  a  question  lor  the  jury.  It  is  the  duty  of  every 
car-driver,  when  approaching  a  railroad  crossing  with  pas- 
sengers in  his  car,  where  his  view  of  an  approaching  train  is 
somewhat  obscured,  to  stop,  and  look  and  listen,  to  insure 
himself  that  a  train  is  not  approaching,  before  he  attempts  to 
cross,  unless  the  negligence  of  the  duty  of  the  company, 
through  the  absence  of  its  flagman  or  his  failure  to  give  warn- 
ing, was  such  a  notice  to  Sherwood  that  it  was  safe  to  cross 
as  would  excuse  an  ordinarily  prudent  man  from  stopping, 
and  looking  and  listening."  **  It  was  the  duty  of  Sherwood, 
in  approaching  such  crossing,  to  have  his  horse  and  car  under 
control,  so  that  he  could  respond  quickly  to  the  slightest  in- 
timation of  danger;  and  if  he  approached  the  track,  after  he 
received  such  intimation,  and  thus  contributed  to  the  injury, 
then  the  plaintiff  cannot  recover.  If  the  jury  find  that  a  per- 
son of  ordinary  care,  driving  the  street  car,  as  Sherwood 
was,  might,  by  exercising  proper  care  and  diligence,  have 
ascertained  that  the  cars  were  approaching  from  the  south 
at  the  time  of  this  accident,  then  the  plaintiff  cannot  recover 
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in  this  case,  however  negligent  the  railroad  company  may 
have  been,  and  although  the  flagman  was  not  at  his  post  to 
give  warning.  If  the  railroad  company  was  negligent,  *  *  * 
and  the  flagman  was  negligent,  and  Sherwood  was  also  so 
negligent  as  to  in  any  manner  contribute  to  the  injury,  then 
the  plaintiff  could  not  recover.  To  entitle  the  plaintiff  to  re- 
cover, he  must  establish  that  the  death  of  Sherwood  was 
caused  by  the  negligence  of  the  defendant.  This,  of  course, 
requires  a  showing  that  Sherwood  was  not  himself  guilty  of 
negligence  which  contributed  to  the  injury.  To  constitute 
negligence  contribfiting  to  the  injury  on  the  part  of  Sher- 
wood, there  must  have  been  a  failure  on  his  part  to  observe 
and  exercise  ordinary  care ;  and,  if  the  plaintiff  has  shown 
that  the  deceased,  Sherwood,  used  such  care  as  men  of  ordi- 
nary prudence  would  have  exercised  under  like  circum- 
stances, and  placed  as  he  was,  then  he  was  not  guilty  of  con- 
tributory negligence.  In  determining  whether  the  deceased, 
Sherwood,  used  due  care,  you  have  the  right  to  take  into  ac- 
count the  obstructions  to  the  south,  their  nature  and  extent, 
the  manner  in  which  Sherwood  was  driving,  the  fact  of  the 
defendant  having  maintained  a  flagman  at  the  crossing,  and 
the  fact,  if  it  be  a  fact,  that  this  was  known  to  Sherwood ; 
and  you  have  a  right  to  take  into  account  whether  the  de- 
ceased was  watching  for  the  flagman,  the  extent  to  w^hich  he 
had  his  car  under  control,  the  extent  to  which  he  looked  out 
for  trains;  and  you  are  then  to  say  whether  he  used  such 
care  as  men  of  ordinary  prudence  would  have  exercised 
under  like  circumstances,  and,  if  he  did  use  such  care,  he  was 
not  guilty  of  contributory  negligence." 

The  defendant  asked  the  court  to  instruct  the  jury,  in  sub- 
stance, that  the  absence  of  the  flagman  from  his  post  did  not 
in  the  least  excuse  Sherwood  from  exercising  his  senses  of 
sight  and  hearing  to  ascertain  whether  the  train  was  ap- 
proaching; and  that,  if  the  deceased,  Sherwood,  by  looking 
up  the  track  in  the  direction  of  the  approaching  train,  could 
have  seen  it  in  time  to  avoid  the  injury,  his  omission  to  do  so 
was  such  negligence  as  would  prevent  plaintiff's  recovery. 
This  was  refused,  and  it  will  be  seen  that  the  court  left  it  10 
the  jury  to  determine  whether,  under  the  circumstances, 
Sherwood  had  a  right  to  rely,  and  how  far,  upon  the  absence 
of  the  flagman  from  his  post  of  duty,  and  the  want  of  any 
signal  of  danger  from  such  watchman  as  an  assurance  of 
safety ;  and  they  were  instructed  that,  if  an  ordinarily  pru- 
dent man  woula  have  done  the  same  as  Sherwood  did  under 
the  same  circumstances,  the  plaintiff  could  recover. 

I  find  no  errors  in  the  charge  on  the  subject  of  negligence. 
There'were  no  material  errors  in  receiving  or  rejecting  tes- 
timony. 
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It  is  alleged  that  the  court  erred  in  his  instructions  as  to 
damages.  The  evidence  showed  that  the  next  of  kin  con- 
imtroctioM  sisted  of  his  mother,  Fannie  Sherwood,  two 
Mto^damaffei.  brothers,  Seth  W.  and  Frank  Sherwood,  and  two 
sisters,  Ella  and  Marcella  Sherwood.  The  de- 
ceased lived  with  his  mother,  as  did  his  sister  Ella,  who  was 
an  invalid.  Frank  lived  with  his  mother.  The  older  son, 
Seth,  had  not  been  heard  from  in  five  years,  at  which  time 
he'  was  in  Wisconsin.  Mrs.  Sherwood  testified  that  deceased 
helped  her  from  eight  to  ten  dollars  per  week.  He  also  as- 
sisted her  in  her  work  about  the  house  when  he  was  off  duty 
as  car-driver.  He  was  thirty  years  of  age  at  the  time  of  his 
death.  She  testified  that  his  board,  allowing  him  for  his  help 
about  the  house,  was  worth  about  $2  per  week.  Frank 
worked  at  a  restaurant  for  $1  a  day,  and  contributed  some  to 
the  support  of.  the  family.  Since  the  death  of  Cady,  the 
deceased,  Frank  has  contributed  nearly  his  entire  wages  to 
the  support  of  the  family ;  before  that  about  $2  per  week. 
The  oldest  daughter,  Marcella,  boarded  and  lodged  at  home, 
but  contribu tea  nothing  to  the  suppcJrt  of  the  family.  The 
mother  testified  that  the  deceased  contribqted  $2  per  week 
towards  the  support  of  his  invalid  sister,  Ella.  Ella  was 
twenty-one  and  Mrs.  Sherwood  fifty-four  years  of  age  when 
Cady  died.  The  court  instructed  the  jury  :  "  If  you  find  the 
plaintiff  entitled  to  recover,  he  is  entitled  to  recover  damages 
to  the  extent  of  the  pecuniary  loss  which  the  mother  and 
next  of  kin  of  the  deceased,  Mr.  Sherwood,  have  sustained 
by  his  death.  This  amount  will  be  such  an  amount  as  the 
jury  are  able  to  say  it  is  reasonably  probable  would  have 
been  contributed  by  the  deceased  to  their  support  had  he 
lived.  The  jury  cannot  go  beyond  the  term  of  the  expec- 
tancy of  life  of  the  deceased,  which  is  shown  by  the  tables  to 
have  been  35.33  years,  and,  in  weighing  the  testimony  as  to 
the  contributions  which  would  have  been  likely  to  have  been 
made  to  the  mother  of  the  deceased,  the  jury  cannot  extend 
these  beyond  the  period  of  her  expectancy  of  life,  which  is 
shown  by  the  tables  to  have  been  18.79  years.  As  to  the 
testimony  of  contributions  to  the  sister,  these  cannot  be  con- 
sidered,except  for  the  period  after  the  probable  decea3e  of  the 
mother,  and,  under  the  testimony,  such  contributions  are  said 
to  have  been  included  in  the  sum  which  was  contributed  to 
the  family.  It  is  not  for  the  court  to  intimate  what  amount 
of  contributions  the  deceased  would  have  contributed  to  the 
family,  nor  is  the  evidence  of  what  he  had  in  his  life-time 
contributed  conclusive  upon  this  subject,  but  it  is  evidence 
which  the  jury  have  a  right  to  consider  for  what  it  is  reason- 
ably worth,  and  it  is  for  the  jury  to  say  what  it  is  reasonably 
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probable  that  the  deceased  would  have  contributed,  both  as 
to  the  extent  and  duration  thereof,  not  exceeding  the  time 
stated  as  his  expectancy  of  life,  and  not  exceeding  the  amount 
shown  to  have  been  contributed  in  his  life-time  ;  and,  if  you 
are  able  to  fix  the  sum  which  he  would  have  annually  contri- 
buted, then  I  charge  you  that  the  plaintiff  should  recover 
only  the  present  worth  of  that  sum,  as  you  may  find  it  to  be, 
not  exceeding  in  amount  ten  thousandf  dollars,  the  amount 
stated  in  the  declaration." 

The  statutes  giving  damages  in  cases  like  the  present  are 
as  follows : 

How.  St.  §  3391,  subd.  7  :  **  Whenever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect  or  default  of  any 
railroad  company  or  its  agents,  and  the  act,  neglect  or. de- 
fault is  such  as  would  (if  death  had  not  ensued)  entitle  the 
party  injured  to  maintain  an  action,  and  recover  damages  in  re- 
spect thereof,  then,  and  in  every  such  case,  the  railroad  corpo- 
ration which  would  have  been  liable  if  death  had  not  ensued 
shall  be  liable  to  an  action  on  the  case  for  damages,  notwith- 
standing the  death  of  the  person  so  injured,  and  although  the 
death  shall  have  been  caused  under  such  circumstances  as 
amount  in  law  to  felony." 

I^'  §  3392,  subd.  8  :  **  Every  such  action  shall  be  brought 
by  and  in  the  names  of  the  personal  representatives  of  such 
deceased  person,  and  the  amount  recovered  in  such  action 
shall  be  distributed  to  the  persons,  and  in  the  proportion  pro- 
vided  by  law  in  relation  to  the  distribution  of  personal  pro- 
perty leit  by  persons  dying  intestate;  and  in  every  such  action 
the  jury  may  give  such  amount  of  damages  as  they  shall  deem 
fair  and  just  to  the  persons  who  may  be  entitled  to  such 
damages  when  recovered :  provided,  nothing  herein  con- 
tained shall  affect  any  suit  or  proceedings  heretofore  com- 
menced, and  now  pending  in  any  of  the  courts  of  this  state.' 

We  held  in  Van  Brunt  v.  Cincinnati,  J.  &.  M.  R.  Co.,  78 
Mich.  530,  that,  under  these  statutes,  none  of  the  next  of  kin 
could  recover,  unless  they  showed  a  pecuniary  injury  on  ac- 
count of  the  person  killedf ;  and  if,  as  in  that  case,  the  proofs 
showed  no  person  pecuniarily  injured  by  the  death  of  plaint- 
iff's intestate,  there  could  be  no  recover}' ;  that  it  evidently 
was  not  the  intention  of  the  legislature  to  make  one  rule  of 
damages  in  the  case  of  a  person  killed  through  the  negligence 
of  a  railroad  company,  and  another  rule  in  the  case  of  a  per- 
son killed  by  some  person  or  corporation  other  than  a  rail- 
road company.  See  Van  Brunt  v,  Cincinnati,  J.  &  M.  R.  Co., 
jZ  Mich.  530,  and  cases  cited.  Un3er  this  holding,  .damages 
in  this  case  could  only  be  recovered  on  account  of  the  mother, 
and  the  sister  Ella,  as  no  pecuniary  injury  was  shown  to  the 
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Others  by  Sherwood's  death.  The  court,  in  effect,  so  limited 
it,  and  was  also  correct  in  allowing  no  damages  to  be  com- 
puted on  account  of  the  sister  until  after  the  mother's  death, 
as,  under  the  testimony,  these  contributions  to  the  sister  were 
included  in  the  contributions  to  the  family. 

It  is  urged  that  the  court  erred  in  allowing  the  recovery  of 
any  damages  on  account  of  the  sister  Ella,  because  under  the 
law  of  distribution  of  the  personal  property  of  intestates 
passed  in  1889,  and  which  was  in  force  at  the  time  the  verdict 
was  rendered,  the  whole  of  the  personal  estate  of  the  son  de- 
scended to  the  mother,  and  she  would  therefore  be  entitled 
to  the  whole  of  the  damages.  Pub.  Acts  1889,  P-  '93-  ^"^ 
the  distribution  of  the  personal  property  of  Sherwood's 
estate  would,  we  think,  be  governed  by  the  law  in  reference 
thereto  existing  at  the  time  of  his  death,  which  provided  that 
the  property  in  such  a  case  as  this  should  descend,  onehalf 
to  his  mother,  and  the  remainder  in  equal  shares  to  his 
brothers  and  sisters.  Pub.  Acts  1883,  P-  *8i.  See,  also.  How. 
St.  §  5847,  subd.  6. 

The  council  for  defendant  argue,  further,  that,  if  the  per- 
sonal estate  descends  under  the  law  of  1883,  section  3392  of 
Howell  is  invalid  and  inapplicable,  because,  by  the  latter 
statute,  the  jury  is  authorized  to  give  such  amount  of 
damages  as  they  deem  fair  and  just  to  the  persons  who  may 
be  entitled  to  such  damages  when  recovered.  And  this  has 
been  construed  to  mean  that  the  jury  may  give  such  damages 
as  have  been  sustained  by  the  several  persons  who  have  suf- 
fered pecuniary  loss.  But,  as  the  same  statute  also  provides 
that  the  money  so  recovered  shall  be  distributed  to  the  per- 
sons and  in  the  proportion  provided  by  law  in  relation  to  the 
distribution  of  personal  property  left  by  persons  djnng  in- 
testate, it  is  argued  that  the  brothers  and  sisters  are  all  put 
upon  the  same  footing,  whether  any  damages  have  been  re- 
covered on  their  account  or  not ;  and  that  m  this  case,  if  the 
other  sister  and  the  brothers  should  apply  to  the  probate 
court  for  their  share,  such  court  could  not  refuse  to  order  it 
turned  over  to  them.  They  would  thereby  receive  money, 
ih  effect,  for  damages  which  the  statute  would  not  permit  to 
be  recovered  on  their  account,  because  the}'  had  suflfered  no 
pecuniary  loss  by  their  brother's  death. 

There  is  a  seeming  contradiction  or  inconsistency  in  this 
statute  under  the  construction  given  it  in  Van  Brunt  v, 
Cincinnati,  J.  &  M.  R.  Co.,  supra,  but,  as  so  construed,  it  is 
identical  in  its  provisions  with  section  8314,  How.  St.,  under 
which  statute  damages  have  been  recovered,  and  affirmed  by 
this  court  in  a  number  of  cases.  And  in  Hunn  2;.  Michigan 
Cent.  R.  Co.,  78  Mich.  513,  41  Am.  &  Eng.  R,  Cas.  452,  the  as- 
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sessment  was  affirmed  as  proper  of  nominal  damages  only  to 
the  brother  and  sisters  of  Hunn,  who  were  entitled  to  a  share 
with  the  widow  of  the  personal  estate  of  the  deceased  under 
our  laws  of  distribution  of  personal  property. 

The  same  objection,  with  more  elaboration,  was  made  to 
a  statute  of  New  York,  similar  to  ours,  by  Hoar,  J.,  in 
Richardson  v.  New  York  Cent.  R.  Co.,  98  Mass.  85,  90,  91, 
but  the  case  was  not,  however,  decided  upon  that  ground. 

What  disposition  is  made  of  the  money  recovered,  if  the 
defendant  is  liable  for  it  for  pecuniary  damage  suffered  by 
any  of  the  next  of  kin  through  its  negligence  does  ,^,^^5 
not  concern  the  defendant.  When  a  conflict  arises  ©f  damjige»" 
under  this  statute  as  to  the  distribution  of  the 
money  recovered  as  damages,  it  will  then  be  competent  and 
necessary  for  the  courts  to  decide  who  are  entitled  to  the 
fund.  The  damages  are  manifestly  to  be  given  in  reference 
to  the  pecuniary  injury  resulting  from  the  death  to  those 
persons  who  may  be  entitled  to  such  damages  when  re- 
covered. See  section  8314,  How.  St.;  Van  Brunt  v,  Cincin- 
nati, J.  &  M.  R.  Co.,  78  Mich.  530.  It  would  seem  that  in 
this  case  the  damages  should  have  been  given  as  they  were 
under  the  charge  of  the  court  in  reference  to  the  pecuniary 
injury  suffered  by  the  mother  and  the  sister  Ella,  and  there 
also  would  seem  to  be  no  serious  difficulty  in  the  way  of  their 
obtaining  it  from  the  administrator. 

It  is  claimed  that .  the  verdict  was  excessive.     With  that 
we  have  nothing  to  do.     But  if  the  jury  found  that  Sherwood 
contributed  $7  a  week  to  his  mother,  and  $2  per  y^^j,^.^  ^^^ 
week  to  his  sister,  as  they  were  warranted  in  doing  exceigiTe'* 
from  the  proofs,  considering  the  expectancy  of  life 
of  the  mother  and  son,  the  verdict  cannot  be  said  to  have 
been  excessive.     The  judgment  is  affirmed,  with  costs. 

McGrath  and  Long,  J. J.,  concurred  with  Morse,  J. 

Champlin,  C.  J.,  {dissenting.) — I  think  the  judgment  in  this 
case  should  be  reversed. 

What  the  law  requires  of  all  parties  is  due  caution  to  avoid 
negligently  injuring  another,  and  it  requires  the  same  care 
or  caution  to  avoid  being  injured  by  the  negli- 
gence of  another.     This  care  or  caution  or  pre-  J'Jnt"*lf ''" 
caution  is  not  measured  by  the  carp  that  people  ii«fiig«iice. 
generally  or  ordinarily  observe  respecting  them- 
selves and  their  affairs,  but  it  is  measured  by  the  occasion 
and  the  circumstances  under  which  the  danger  or  injury  is 
threatened,  and  calls  upon  persons  placed  in  a  position  kaovvn 
to  be  dangerous  to  exercise  active  diligence  and  foresight  to 
avoid  it;  and  the  test  is  not  what  an  ordinarily  prudent  person 
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would  do,  but  is,  what  should  a  prudent  person  do  under  the 
circumstances? 

To  say  that  a  person  is  excused  from  exercising  due  and 
proper  care  to  avoid  injury  or  accident,  if  he  does  as  people 
ordinarily  do  without  distinguishing  between  careless  people 
and  prudent  people,  is  to  lay  down  a  rule  that  carelessness  is 
ordinary  prudence  or  caution.  It  is  an  ordinary  trait  of 
character  for  most  people,  old  and  )'Oung,  daily  to  take  risks 
involving  danger  of  injury  to  their  persons.  It  is  a  natural 
trait  of  young  people,  before  they  nave  arrived  at  an  age 
where  deliberation  succeeds  to  impulse,  and  out  of  the  ex- 

f)erience  of  their  lives  in  suffering  from  undue  haste  they 
earn  to  be  cautious,  to  take  risks,  and  hazard  their  personal 
salety.  It  takes  some  a  longer  time  than  others  to  learn 
these  lessons  of  prudence,  and  some  never  learn  them  ;  and, 
if  a  thousand  heedless  persons  rush  into  danger,  there  is  no 
reason  why  the  heedlessness  of  one  such  person,  who,  taking 
the  chances,  receives  an  injury,  should  be  allowed  to  recover 
because  a  thousand  neglected  to  exercise  prudence.  The 
question  is  not  what  others  would  do  or  might  have  done, 
but  it  is,  did  he  exercise  prudence  and  due  care  to  avoid  the 
injury,  under  the  circumstances  by  which  he  was  surrounded? 
Plaintiff's  intestate  was  in  a  positioij  to  know  the  danger 
encountered  at  that  crossing.  The  law  and  common  sense 
required  him  to  exercise  prudence  in  approaching  it, — that 
is,  not  to  rush  upon  it  at  an  immoderate  rate  of  speed  ;  and 
it  called  upon  him  to  use  that  precaution  to  avoid  being  run 
upon  and  injured  which  the  circumstances  and  surroundings 
permitted  him  to  exercise  by  looking  for  himself  up  and 
down  the  track  to  see  if  a  train  was  approaching. 

I  do  not  think  the  deceased  was  excused  from  exercising 
his  faculties  of  sight  and  hearing  by  the  fact  that  a  watchman 
had  been  employed  at  the  crossing,  and  the  further  fact  that 
the  watchman  was  not  in  his  sight.  He  had  no  right  to  pre- 
sume when  the  watchman  was  absent  that  he  could  safely 
cross  the  track.  It  might  have  been  different  if  he  had  seen 
the  watchman  at  his  station,  and  he  gave  him  no  intimation 
that  there  was  any  danger  to  be  apprehended  in  crossing. 

Grant,  J.,  {disseniing^ — West  Fulton  street,  in  the  city  of 
Grand  Rapids,  runs  nearly  east  and  west,  and  crosses  the 
Fwti  re-  defendant's  road  nearly  at  right  angles.  Plaint- 
viewed,  iff's  decedent  was  a  street-car  driver,  and  was 
driving  east  on  this  street.  About  185  feet  west  he  had 
crossed  the  track  of  the  Lake  Shore  &  Michigan  Southern 
Railway.  He  crossed  that  track  upon  a  walk,  after  which  he 
started  his  horse  upon  a  trot,  and,  when  within  from  twenty- 
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five  to  thirty  feet  of  the  defendant's  road,  he  had  "  slowed 
down  "  to  a  walk.  He  continued  at  this  pace  until  he  was 
upon  the  defendant's  track,  when  he  was  struck  by  some 
cars,  passing  over  defendant's  road  to  the  north,  and  was 
killed.  Plaintiff  recovered  verdict  and  judgment  in  the  cir- 
cuit below,  and  defendant  appeals.  A  flagman  had  been 
stationed  at  this  crossing  for  about  four  years.  It  is  claimed 
by  the  plaintiff  that  this  flagman  was  not  at  this  time  at  his 
post  of  duty,  giving  the  customary  signals  of  !an  approaching 
train.  Defendant  requested  the  court  to  direct  a  verdict  for 
the  defendant,  on  the  ground  that  plaintiff's  decedent  w^as 

fuilty  of  contributory  negligence.  It  is  evident  that  Mr. 
herwood,  when  within  twenty-five  feet  of  the  center  of  the 
crossing,  could  have  seen  the  cars  approaching  from  the 
south,  at  a  distance  of  seventy-four  feet  from  the  crossing. 
When  within  sixteen  feet  he  could  have  seen  them  167  feet 
distant,  and  when  within  twelve  feet  he  could  have  seen 
them  full  300  feet  distant.  He  did  not  look  in  that  direction, 
nor  stop  his  car  to  look  or  listen,  but  drove  steadily  along  at 
a  walk  until  his  horse  was  upon  the  track,  and  the  front  end 
of  his  car  projected  over  the  track  when  they  were  struck 
by  the  approaching  cars.  It  was  down  grade  at  this  point 
01  the  defendant's  road.  Defendant's  employes  were  doing 
what  is  commonly  called  a  "  kick."  The  cars  were  set  in 
motion,  and  a  brakeman  left  on  top  to  stop  them.  These 
cars  were  to  be  stopped  just  north  of  Fulton  street,  and  left 
until  defendant  got  through  with  switching  at  another  point. 
It  is  evident  that  the  deceased  did  nothing  to  inform  himself 
as  to  whether  or  not  a  train  was  approaching,  except  it  were 
to  look  for  the  flagman  and  a  signal  from  him. 

The  theory  of  the  plaintiff  is  that  the  deceased  was  look- 
ing to  the  flagman's  snanty,  within  which  it  was  claimed  the 
flagman  was  at  the  time,  and  that  he  had  the  right 
to  rely  and  act  upon  the  absence  of  the  flagman  as  ^^  tlnij 
a  notice  that  no  train  was  approaching,,  and  that  on  fUgmaB. 
it  was  a  question  for  the  Jury  to  determine  whether 
or  not  he  was  guilty  01  contributory  negligence.  The  fol- 
lowing is  all  the  testimony  given  by  the  plaintiff  in  regard  to 
the  conduct  of  the  deceased,  Benjamin  Hall  testified : 
**  From  the  time  I  first  saw  the  driver,  which  was  when  he 
was  about  half  way  between  the  Lake  Shore  and  the  Chicago 
&  West  Michigan  track,  I  watched  him  all  the  while  until 
the  accident  occurred.  I  couldn't  say  as  to  how  he  was 
looking.  I  don't  know.  He  continued  to  walk  down.  The 
horse  walked  all  the  way  until  it  got  on  the  track.  I  couldn't 
tell  whether  he  was  looking  to  the  right  or  to  the  left." 
Joseph  E.  Ingley  testified  :  "1  observed  the  driver  just  as  he 
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was  half  way  between  the  lumber  office  and  Pickeirs  office, 
in  the  coal-yard,  about  twice  the  length  of  the  street-car 
from  the  railroad  track.  He  was  standing  facing  his  horse 
with  his  right  hand  on  the  brake,  and  the  lines  in  his  left 
hand,  looking  straight, — looking,  as  I  should  think,  at  the 
horse  more  than  anything  else, — looking  ahead.  I  cannot 
state  whether  or  not  he  looked  to  the  north  or  south.  He 
was  driving  at  a  walk.**  Witness  further  said  that  when  he 
saw  the  railroad  train  he  thought  it  was  138  feet  south 
from  Pierce*s  office,  and  he  should  judge  that  the  street-car 
was  then  forty  feet  from  the  railroad  track.  Byron  R. 
VVeeden  testified  that  he  saw  the  car,  but  not  the  driver, 
when  just  a  little  ways  west  of  the  West  Michigan  track, 
and  the  horse  was  on  a  walk.  Frederick  S.  Parks  testified  : 
**  I  observed  the  driver  of  the  street-car  forty  or  fifty  feet 
back  of  the  track.  He  was  drivine  with  his  right  hand  on 
the  brake,  and  his  left  hand  on  the  Tines.  He  came  down  to 
a  walk  about  thirty  feet  from  the  track,  as  near  as  I  judged. 
1  saw  his  head  go  both  ways.  He  looked  straight  ahead 
again  from  that  on.  He  neither  looked  to  the  rignt  or  left, 
till  he  got  pretty  close  to  the  track.**  David  F.  Coggswell 
testified  that  he  saw  Sherwood  back  almost  to  the  Lake 
Shore  crossing ;  that  he  was  then  driving  between  a  trot  and 
a  walk ;  that  as  he  neared  the  West  Michigan  crossing  he 
was  driving  slow  ;  that  about  thirty  feet  from  the  tracK  he 
drove  behind  the  flagman's  station,  so  that  witness  could  not 
see  him  again  till  he  came  out  from  behind  the  building ;  and 
that  when  he  again  came  in  si^ht  he  could  not  say  whether 
he  was  on  a  walk  or  not.  David  Forbes  testified  that  his  at- 
tention was  first  attracted  to  the  situation  by  the  blowing  of 
the  whistle  ;  that  he  then  saw  the  street-car  driver  going 
east ;  that  after  he  got  off  the  Lake  Shore  road  he  started 
on  a  pretty  good  jog,  but  slowed  up  as  he  went  on,  and  was 
very  near  on  a  walk  when  he  got  to  the  track.  This  testi- 
mony affords  no  foundation  for  the  claim  that  he  was  looking 
specially  at  the  flagman*s  station  to  see  if  he  was  within.  He 
could  not  look  within  it  until  he  was  opposite  thereto,  and 
very  close  to  the  track. 

The  deceased's  occupation,  in  which  he  had  been  em- 
ployed for  some  time,  took  him  over  this  track  many  times 
every  day.  He  was  perfectly  familiar  with  the  situation. 
He  knew  that  switching  was  liable  to  be  done  there  at  any 
time,  and  that  it  was  usually  done  about  the  time  of  day  that 
this  accident  occurred.  Some  of  the  witnesses  for  the 
plaintiff,  standing  a  considerable  distance  away,  heard  the 
whistle,  saw  the  approaching  train,  and  recognized  the  dan- 
ger which  the  deceased  was  approaching.     So,  also,  did  some 
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ol  the  witnesses  for  the  defendant ;  one  of  whom  testified  to 
halloing  to  the  driver,  and  warning  him  of  the  danger. 

Under  this  state  of  facts,  1  am  unable  to  see  how  reason- 
able minds  can  differ  as  to  the  conclusion  to  be  drawn  there- 
from. A  glance  to  the  south  would  have  disclosed  to  the 
deceased  the  approaching  cars  in  season  for  him  to  stop,  just 
as  surely  as  a  glance  would  have  disclosed  to  him  the  ab- 
sence of^  the  flagman.  The  one  conclusion,  therefore,  is  that 
he  was  taking  no  precautions  whatever  in  his  approach  to 
this  most  dangerous  place.  If  there  had  been  no  flagman 
stationed  at  the  crossing,  he  would,  under  all  the  authorities, 
have  been  guilty  of  contributor)^  negligence.  Therefore  the 
question  is  clearly  presented  by  this  record,  did  the  absence 
of  the  flagman  release  him  from  taking  any  precautions  to 
determine  whether  or  not  a  train  was  approaching?  He 
had  the  lives,  safety,  and  property  of  others  under  his 
charge  and  control.  It  is  the  universal  and  reasonable  rule 
that  m  all  such  places  one  must  always  be  in  the  exercise  of 
due  care,  to  protect,  not  only  himself,  but  those  who  are 
temporarily  committed  to  his  charge.  Certainly  a  rule  that 
would  absolve  him  from  exercising  at  least  ordinary  pre- 
caution is  not  founded  upon  reason  or  upon  humanity. 
Whatever  risks  one  may  see  fit  to  take  when  he  himself  is 
concerned,  he  certainly  should  be  held  to  exercise  reason- 
able care  when  he  is  taking  others,  who  cannot  look  out  for 
themselves,  into  places  of  danger.  Is  it  a  reasonable  rule 
towards  the  traveling  public  to  hold  that  a  street-car  driver 
may  place  implicit  reliance  npon  the  absence  of  a  flagman, 
and  cfrive  his  car  with  its  load  of  passengers  upon  the  track 
of  a  railroad,  without  any  precautions  whatever  to  ascertain 
whether  danger  is  approaching,  and  to  avoid  it?  If  it  is  not 
so  far  as  his  passengers  are  concerned,  it  certainly  is  not  as 
to  himself.  The  deceased  had  no  right  to  transfer  the  exer- 
cise of  his  own  sense  of  hearing  and  seeing  to  another. 
Even  the  slightest  care  on  his  own  part  would  have  avoided 
the  accident,  for  a  glance  would  have  shown  him  the  danger. 
Being  upon  a  walk,  he  could,  by  applying  the  brake,  have 
stopped  nis  car  almost  instantly,  and  within  a  distance  of  two 
or  three  feet. 

The  adoption  of  safety  gates,  and  the  stationing  of  flagmen 
at  these  crossings,  are  wise  additional  precautions  for  the 
safety  of  those  upon  the  trains,  as  well  as  of  those  who  are 
crossing  upon  the  streets.  But  they  should  not  be  held  to 
change  that  reasonable  rule  requiring  care  on  the  part  of  all 
who  enter  upon  places  of  danger.  The  books  furnish  many 
cases  where  flagmen,  and  even  those  in  charge  of  the  gates, 
<io  not  perform  their  duty,  and  hence  are  negligent,  which 
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negligence  is  to  be  attributed  to  the  railway  companies.  It 
would,  however,  be  unreasonable,  in  my  judgment,  to  permit 
parties  approaching  these  crossings  to  assume  that  these  flag- 
men and  gate-keepers  will  always  do  their  duty.  In  the  ab- 
sence of  tne  flagman,  I  think  it  was  the  duty  01  the  deceased 
to  stop  and  look  and  listen  before  driving  upon  the  track. 
This  rule  is  clear,  certain,  and  reasonable.  The  exercise  of 
even  slight  care  on  the  part  of  those  approaching  these 
dangerous  places  on  our  public  highways  would  avoid  a 
great  majority  of  the  accidents. 

At  the  time  this  accident  occurred  a  bill  was  pending  in 
the  legislature,  and  was  passed  shortly  thereafter,  requiring 
street-car  drivers  to  bring  their  cars  to  a  full  stop  before 
going  upon  these  railway  crossings,  and  to  make  sure  that 
no  engine  or  cars  were  approaching,  and  imposing  a  fine  of 
$25  for  neglect  to  do  so.  This  statute,  in  my  judgment,  but 
adopted  the  reasonable  rule  of  the  common  law.  It  is  well 
grounded  in  reason  and  a  wise  public  policy.  It  is  the  only 
rule  which  can  afford  protection  to  the  traveling  public.  It 
is  not  unjust  to  the  traveler  who  has  the  control  of  his  own 
volition,  and  the  power  to  so  easily  inform  himself  and  avoid 
accident.  Were  it  not  a  reasonable  rule,  the  legislature 
would  have  no  right  to  impose  a  penalty  ofr  its  viola- 
tion. 

But  plaintiflf^s  counsel  strenuously  insist  that  this  was  a 
question  for  the  jury.  Courts  should  be  very  careful  not  to 
encroach  upon  the  province  of  the  jury,  but,  at  the  same 
time,  they  should  be  equally  careful  not  to  abdicate  their 
own  functions  to  the  jury.  It  is  the  clear  duty  of  the  courts 
to  instruct  the  jury  as  to  the  legal  effect  of  undisputed  facts, 
unless  different  conclusions  can  be  drawn  by  reasonable 
minds  from  such  facts.  An  act  which  is  per  se  negligent  is 
not  rendered  prudent  and  careful,  within  the  meaning  of  the 
law,  by  the  fact  that  many  do  it.  So  the  fact  that  the  street- 
car drivers  were  at  this  time  in  the  habit  ot  driving  over  this 
crossing  without  stopping,  or  taking  other  precautions  to 
avoid  danger,  was  incompetent  and  immaterial,  and  did  not 
relieve  the  deceased  from  that  duty  which  he  owed  to  him- 
self and  to  others. 

It  is  but  just  to  the  flagman  to  say  that,  under  the  evidence 
of  the  defendant,  he  gave  the  signal  required  by  law.  But, 
under  the  evidence  of  the  plaintiff,  both  he  and  the  deceased 
were  equally  guilty  of  gross  negligence.  The  law  imposed 
a  plain  duty  upon  each,  which  each  neglected  to  per- 
form. 

Judgment  should  be  reversed,  with  costs  of  this  court,  and 
a  new  trial  ordered. 


' 
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Injury  to  Travelers  at  Crossings— Rfg^ht  to  Recover  as  Affected  by  Contribu- 
tory Nefi:ligence. 

Obstructed  View — Traveler  Going  on  Crossing  after  Passage  of  One 
Train  and  Being  Struck  by  Another. — In  Kane  v.  New  York,  N.  H.  &  H. 
R.  Co.  (N.  Y.,  March  8,  1892),  30  N.  E.  Rep.  256,  which  was  an  action  for 
injuries  received  at  a  crossing,  it  appeared  that,  while  attempting  to  drive 
across  the  tracl<,  plaintiff  was  struck  by  a  train  going  west,  the  approach 
of  which  was  obscured  by  a  train  going  east.  Plaintiff  had  been  waiting 
to  cross  while  the  east-bound  was  passing,  and,  seeing  the  gate  go  up,  at- 
tempted to  cross,  but  was  shut  in  on  the  track  by  the  lowering  of  the  gate, 
on  the  opposite  side.  There  was  evidence  that  a  mound  of  rocks  fifteen 
or  twenty  feet  high  stood  by  the  track,  obstructing  plaintiff's  view  of  the 
approachmg  train,  and  that  it  was  dark  when  the  accident  occurred. 
Held,  that  the  question  of  contributory  negligence  was  for  the  jury. 

Obstructed  View — Misunderstanding  Signal, — Plaintiff's  intestate  was 
killed  at  a  crossing  where  there  were  six  tracks.  The  intestate  drove  his 
team,  which  was  gentle,  and  under  his  control,  at  a  walk  upon  the  cross- 
ing without  perceiving  any  approaching  train,  though  he  looked  and 
listened,  the  view  being  obscured  by  cars  and  buildings.  While  he  was 
crossing,  some  men  signaled  him  to  stop,  but,  he,  misunderstanding  the 
signal,  started  his  team  at  a  trot.  They  became  unmanageable,  on  seeing 
the  approaching  train,  and  he  was*  run  over  and  killed.  Held,  that  the 
question  of  contributory  negligence  was  for  the  jury.  Baltimore,  O.  &  C. 
K.  Co.  V.  Walborn,  127  Ind.  142. 

Obstructed  View — Failure  of  Flagman  to  Give  Warning. — In  Dillinsr- 
ham  V.  Parker  (Tex.,  April  24,  1891),  16  S.  W.  Rep.  335,  it  appeared  that 
two  children,  ten  and  eleven  years  old  respectively,  were  killed  at  a  rail- 
road crossing.  The  evidence  showed  that  they  looked  but  could  not  st  e 
the  advancing  train  because  a  fence  and  another  train  were  in  the  way. 
The  flagman  stood  facing  the  children,  and  talking  to  some  girls,  but  did 
not  wave  his  flag.  Held,  that  the  question  of  the  children  s  negligence 
was  for  the  jury. 

Failure  of  Company  to  Give  Signal. — Where  a  jury  find  that  the  injured 
person  would  not  have  ventured  upon  the  track  at  a  crossing,  and  would 
have  incurred  no  risk  of  collision  with  the  train  but  for  the  negligence  of 
the  engineer  in  failing  to  give  timely  warning  of  its  approach,  the  cor- 
poration is  liable  to  answer  in  damages,  although  the  plaintiff  may  have 
been  careless  in  exposing  himself  to  danger.     Hinkle  v.  Richmond  & 

D.  R.  Co.  (N.  Car.,  Nov.  24,  1891),  13  S.  E.  Rep.  884. 

Driving  on  Track  wit  A  Ears  Muffled  with  Knowledge  that  Train  is 
About  Duc—ln  Norfolk  &  W.  R.  Co.  v.  Stone  (Va.,  July  23,  1891),  13  S. 

E.  Rep.  432,  it  was  held  that  a  boy  thirteen  years  old,  who  drives  upon 
the  track  at  a  railroad  crossing  with  which  he  is  familiar,  with  his  ears 
muffled,  although  he  has  just  been  told  that  the  train  is  late,  and  will 
probably  reach  the  crossing  at  about  the  same  time  he  does,  is  guMty  of 
such  contributory  negligence  as  will  prevent  a  recovery  for  his  death,  al- 
though the  train  was  running  at  a  high  rate  of  speed  and  the  whistle  was 
not  blown. 

Discovery  of  Train  after  Having  Driven  Partly  on  Track — Duty  to 
Turn  Back. — In  Beanstrom  v.  Northern  Pacific  R.  Co.,  46  Minn.  193,  it 
was  held  that  whether  a  person  who,  after  he  had  driven  partly  upon  a 
railroad  track,  discovered  ia  train  approaching,  should  have  backed  his 
team  or  turned  them  around  instead  of  attemptmg  to  cross,  was  a  ques- 
tion for  the  jury. 

Dangerous  and  Difficult  Crossing — Driving  Sled  with  Ears  Muffled — 

•  Question  for  Jury, — In  an  action  against  a  railroad  company  for  an  mjury 

received  by  plaintiff  at  a  highway  crossing,  it  appeared  in  evidence  that 

49  A.  &  E.  R.  Gas. — 25 
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plaintiff,  who  was  familiar  with  the  locality,  was  driving  his  team  with  a 
heavily  loaded  sled  down  a  hill  towards  a  crossing  and  had  his  ears  cov> 
ered  to  protect  them  from  the  cold  ;  that  a  strong  wind  was  blowing  to- 
wards the  direction  from  which  the  train  came;  that  he  stopped  several 
times  on  the  descent  to  look  and  listen  for  trains,  but,  not  seeing  nor  hear- 
ing any.  drove  slowly  on,  and,  when  within  half  a  rod  from  the  track,  first 
heard  the  whistle  of  the  engine,  but  was  then  unable  to  stop  his  horses. 
/IM,  that  the  court  erred  in  taking  the  question  of  plaintiff's  contributory 
negligence  from  the  jury  and  directing  a  verdict  for  defendant.  Siegel 
V,  Milwaukee  &  Northern  R.  Co.,  79  Wis.  404. 

Reliance  on  Belief  that  Train  will  Run  at  Certain  Speed  Fixed  by  Ordi- 
nance.— A  traveler  has  no  right  to  attempt  to  cross  a  railway  track  in  front 
of  an  approaching  train  at  vrhat  is  nothing  more  than  a  common  country 
crossing,  although  it  is  within  the  limits  of  a  city,  or  to  use  a  part  of  the 
railway  within  said  limits  as  a  footpath,  relying  solely  upon  the  expecta- 
tion or  belief  that  the  trains  will  be  run  not  to  exceed  a  certain  rate  of 
speed  fixed  by  citv  ordinance.  Studley  v.  St.  Paul  &  D.  R.  Co.  (Minn.. 
Jan.  21,  1892).  51  N.  W.  Rep.  115. 

Existence  of  Gates  at  Crossing  which  were  not  Loufered-- Instructions. — 
In  an  action  against  a  railroad  company  for  personal  injuries  sustained  by 
a  traveler  at  a  crossing  of  a  highway  at  grade  by  its  tracks,  an  instruction 
to  the  jury  that  the  existence  there  of  gates,  seemingly  intended  to  be 
closed  when  trains  pass,  did  not  excuse  him  from  looking  before  crossing, 
but  that  he  had  a  right  to  take  the  fact  into  consideration  on  the  question 
to  what  extent  he  would  look,  is  not  contradictory,  and  is  correct.  Mer- 
rigan  v.  Boston  &  Albany  R.  Co.,  154  Mass.  189. 

Crossing  Track  while  Safety  Gates  were  Do^vn. — In  Cleary  v.  Philadel- 
^  phia  &  R.  R.  Co..  140  Pa.  St.  19,  it  appeared  that  plaintiff's  intestate, 
while  the  safety  gates  at  a  crossing  were  down,  started  to  cross  the  road 
at  a  place  where  there  were  four  tracks.  While  he  was  looking  at  one 
train  he  was  struck  by  another.  He  knew  that  the  lowering  of  the  gates 
was  a  danger  signal :  that  it  signified  the  occupation  of  the  titicks  by  pas- 
sing trains.  It  was  broad  daylight  when  he  stepped  in  front  of  the  mov- 
ing train.  Held,  that  the  plaintiff  was  guilty  of  negligence,  and  a  non-suit 
was  proper. 

Horse  Becomifig  Frightened  and  Rushing  on  Track — Failure  to  Hear 
Signal. — In  Bates  ?'.  New  York  &-  N.  E.  R.  Co.  (Conn.,  March  20.  1891),  22 
Atl.  Rep.  538,  which  was  an  action  for  injuries  at  a  crossing,  it  appeared 
that  about  seventy  feet  north  of  the  crossing  the  highway  was  level,  com- 
manding a  view  of  the  track  west  for  nearly  a  mile.  About  eighty  feet 
north  the  highway  ascended,  and  the  view  was  obstructed  by  a  wall  and 
bank  up  to  a  point  400  feet  north,  where  a  clear  view  was  again  obtained. 
Deceased  was  driving  down  the  hill  from  the  north,  sitting  on  one  of  the 
string-pieces  of  a  wood-rack  on  his  wagon,  and  in  that  position  he  could 
not  so  readily  see  the  track  or  so  well  control  his  horse  as  from  the  raised 
seat  of  an  ordinary  wagon.  The  train,  approaching  from  the  west,  was 
not  in  sight  when  he  was  at  the  point  400  feet  north.  He  was  at  the  level 
place  in  the  highway  when  he  first  saw  the  train,  and  his  horse,  becoming 
frightened,  and  notwithstanding  his  efforts,  rushed  in  front  of  it,  and  the 
injury  ensued.  It  did  not  appear  that  he  heard  the  whistle,  which  was 
sounded  400  feet  beyond  the  proper  place.  It  could  have  been  heard,  but 
might  have  been  mistaken  for  a  signal  for  a  crossing  further  west,  as  the 
wind  was  blowing  towards  the  engine.  Held,  that  he  was  not  guilty  of 
contributory  negligence. 

Child  Crossing  Track— Approaching  Train  Obscured  by  Cars  on  Side 
Track. — A  child  seven  years  of  age  attempting  to  cross  a  railroad  track 
at  a  street  crossing,  when  a  train  standing  on  such  crossing  is  so  moved 
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as  to  give  a  clear  passage  way,  is  not  guilty  of  such  contributory  negli- 
gence as  will  defeat  a  recovery  by  its  father^  if  another  train  on  an  oppo- 
site and  parallel  track,  and  only  a  few  feet  from  the  first  track,  unseen  by 
the  child,  suddenly  strikes  and  injures  such  child  in  attempting  to  cross 
the  second  track,  when  if  it  had  remained  standing  between  the  tracks  it 
would  have  escaped  injury.  Louisville,  New  Albany  &  C.  R.  Co.  v.  Rush, 
127  Ind.  545. 

Crossing  Two  Tracks—Stepping  Back  on  First  Track  after  Passing 
(h*er  It, — Plaintiff's  intestate  attempted  to  cross  a  street  on  which  were 
two  railroad  tracks,  about  nine  feet  apart.  Just  as  he  reached  the  second 
track,  a  train  on  it  came  up,  and,  in  order  to  avoid  it,  he  stepped  back 
upon  the  first  track,  and  was  struck  by  engine  that  was  backing  up  on 
that  track.  Held,  that  the  railroad  company  was  not  responsible  for  the 
accident.    McClar)'  v,  Chicago,  M.  &  St.  P.  R.  Co.,  46  Fed.  Rep.  343. 

Sufficiency  of  Evidence  to  Warrant  Finding  that  Plaintiff  was  not  Neg- 
ligent.—\t{  Evans  v.  Concord  R.  Corp.  (N.  H.,  July  25,  1890),  21  Atl.  Rep. 
105,  it  was  held  that  a  finding  that  the  intestate  was  not  negligent  was 
supported  by  evidence  that  the  train  which  ran  over  her  was  a  special 
train  running  near  the  time  of  a  regular  train ;  that  intestate  was  afraid  of 
the  cars,  and  usually  waited  at  home  until  trains  had  passed ;  that  she 
had  her  watch'  with  her ;  had  a  safe  horse  and  stopped  at  the  foot  of  the 
ascent  to  the  track ;  that  the  view  was  somewhat  obstructed,  and  that  the 
signal  required  by  statute  was  not  given. 

Attempt  to  Climb  Over  Bumpers  Between  Cars, — A  person  traveling  in 
a  public  street,  and  finding  it  obstructed  by  a  freight  train  at  full  stop,  to 
which  a  locomotive  is  attached,  who,  relying  upon  the  assurance  of  a 
brakeman  that  he  can  safely  climb  over  the  bumpers,  and  pass  between 
the  cars,  as  the  train  will  remain  stationary  for  some  time,  attempts  to  do 
so,  and  while  in  the  act  suffers  an  injury  by  the  train  being  started  sud- 
denly, without  warning  by  ring  the  bell  or  sounding  the.  whistle,  is  guilty 
of  such  contributory  negligence  as  w^ill  prevent  his  recovery  for  the  injury. 
Renner  v.  Northern  Pacific  R.  Co.,  46  Fed.  Rep.  344. 

A  train  standing  upon  a  highway,  with  an  engine  attached,  is  of  itself 
notice  of  danger  ;  and,  in  the  absence  of  a  special  assurance  on  the  part 
of  the  railroad  company  to  one  desiring  to  cross  between  two  cars,  over 
the  couplings,  that  he  may  safely  do  so,  so  far  as  any  movement  of  the 
train  is  concerned,  he  assumes  all  risks  incident  to  such  an  attempt.  Bird 
V.  Flint  &  P.  M.  R.  Co.,  86  Mich.  79. 

Contributory  Negligence — Climbing  Over  Stationary  Cars  Obstructing 
Crossing. — In  Corcoran  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  105  Mo.  399,  it  was 
held  that  the  act  of  climbing  over  stationary  cars  without  knowing  whether 
or  not  they  are  attached  to  an  engine  is  such  negligence  as  to  prevent  re- 
covery for  injuries  received  in  the  attempt,  and  this  is  true  although  the 
cars  were  obstructing  the  street  crossing  in  violation  of  the  city  ordinance. 
This  rule  is  applicable  to  a  police  officer,  in  climbing  over  a  car,  whose  duties 
require  him  to  cross  the  track,  it  not  appearing  that  the  company's  serv- 
ants knew  of  his  perilous  situation,  and  they  not  being  required  to  look 
for  him  where  he  had  no  right  to  be. 

Ckild  Attempting  To  Climb  Over  Cars  Standing  Across  Street, — Where 
a  railroad  company  stops  its  train  not  to  exceed  a  minute  as  it  ap- 
proaches a  railroad  crossing  within  the  limits  of  an  incorporated  city, 
and  while  its  cars  are  standing  over  a  street  crossing  a  child  seven  years 
of  age,  on  his  way  home  from  school,  attempts  to  take  hold  of  the  brake- 
ladder  on  a  freight-car  in  the  train,  for  the  purpose  of  climbing  over  the 
car,  and  the  tram  starts  just  as  he  makes  the  effort  to  get  onto  the  car 
and  jerks  him  off,  so  that  he  falls  under  the  wheels,  and  is  run  over  and 
injured,  and   the  trainmen  have  no  knowledge  of  the  attempt  upon  the 
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part  of  the  boy  to  board  the  train,  /telti,  that  the  company  is  not  guilty  of 
such  negligence  towards  the  boy  as  to  render  it  liable  for  damages  on 
account  of  such  injury.  Atchison  T.  &  S.  F.  R.  Co.  v.  Plaskett,  (Kan., 
April  II,  1891),  26  Pac.  Rep.  401. 

Passing  Through  Opening  Between  Cars — Implied  Invitation  of  Com- 
pany. — Where  a  railroad  company  was  in  the  habit  of  making  an  opening 
in  its  trains  at  a  point  on  its  track  to  enable  the  public  to  cross 
and  a  traveler  on  coming  to  said  crossing  found  the  cars  so  separated  as 
to  induce  him  and  the  public  to  believe  that  the  company  intended  that 
it  should  be  used  for  a  crossing,  and  he  did  so  believe,  then  he  was  justi- 
fied in  acting  on  such  implied  invitation  and  the  company  owed  the  duty, 
under  the  circumstances,  of  giving  him  some  reasonable  or  suitable  warn- 
ing of  its  intention  to  close  the  opening,  and  would' be  liable  if  it  neg- 
lected to  do  so,  and  because  of  such  neglect  he  was  injured  wln^p  passing 
through.  Where,  however,  the  railroad,  in  such  case,  had  placed  its  cars 
in  such  close  proximity  that  it  was  dangerous  or  hazardous  for  any  one 
to  pass  between  them,  and  it  would  appear  to  a  reasonably  prudent  man 
that  the  company  did  not  intend  the  public  should  use  said  opening  as  a 
crossing,  then  the  implied  invitation  to  pass  was  revoked  and  a  traveler 
is  not  justified  in  risking  himself  between  the  cars.  Gurley  tv.  Missouri 
Pacific  R.  Co.,  104  Mo.  211. 

Injury  at  Defective  Crossing — Going  Outside  of  Traveled  Way, — In  an 
action  to  recover  damages  on  account  of  injuries  feceived  by  a  horse 
falling  through  a  hole  in  a  railroad  crossing,  if  it  appears  that  the  plaint* 
iff  rode  near  the  side,  out  of  the  route  usually  traveled,  and  which  could 
have  been  used  with  safety,  and  was  injured  by  her  horse  stepping  into 
the  hole,  she  was  guilty  of  contributory  negligence.  Patterson  v.  South 
&  North  Ala.  R.  Co.,  89  Ala.  318. 

Driving  Over  Defective  Crossing  With  Kno^ivledge  of  Defect. — In  an 
action  against  a  railway  company  for  personal  injuries  sustained  by  the 
plaintiff  while  attempting  to  drive  a  loaded  wagon  over  the  defendant's 
track  at  the  crossing  of  a  highway,  the  fact  that  when  such  attempt  was 
made  the  plaintiff  knew  tliat  the  crossing  was  defective  is  not  of  itself 
conclusive  proof  of  contributory  negligence,  where  it  appears  that  the  de- 
fect in  the  roadway  was  not  necessarily  dangerous.  In  such  case  it  is  a 
question  for  the  jury  to  determine  whether,  under  the  circumstances,  the 
plaintiff  was  justified  in  attempting  to  cross  the  track,  and  whether  he 
used  due  care  in  doing  so.  St.  Louis  I.  M.  &  S.  R.  Co.  v.  Box.  52  Ark. 
368. 

Failure  of  Train  Hands  to  Exercise  Care  After  Disco7fering  Danger. — 
In  Galveston,,  H.  &  S.  A.  R.  Co.  v,  Matula,  79  Tex.  577,  it  was  held  that 
the  contributory  negligence  of  one.  injured  at  a  crossing  by  a  railroad 
train,  will  not  prevent  a  recovery,  where  those  in  charge  of  the  train, 
after  discovering  the  danger,  failed  to  see  the  means  in  their  power  to 
prevent  or  lessen  the  injury,  which  would  otherwise  not  have  happened. 

Recoroery  Notwithstanding  Contributory  Negligence — Cause  of  Injury — 
Instructions. — In  Memphis  &  C.  R.  Co.?'.  Jobe,  (Miss.,)  10  So.  Rep.  672, 
which  was  an  action  for  injuries  to  plaintiff,  caused  at  a  crossing  by  a 
train  running  at  an  unlawful  speed,  where  the  principal  question  was  as  to 
plaintiff's  contributory  negligence,  it  was  held  to  be  error  to  charge  that 
plaintiff,  though  guilty  of  negligence,  could  recover,  **  unless  this  negli- 
gence was  in  whole  or  in  part  the  cause  of  the  injury.' 

Gross  Negligence  of  Company  Which  Will  Chfercome  Defefise  of  Con- 
tributory Negligence. — In  Georgia  Pac.  R.  Co.  v.  Lee,  92  Ala.  262,  it  was 
held  that  a  mere  running  of  a  train  at  a  high  rate  of  speed  at  a  crossing 
which  is  not  in  a  populous  district,  nor  the  failure  to  give  the  statutory 
signals  on  approaching  nor  the  failure  to  keep  a  proper  lookout,  nor  other 
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mere  omission  of  duty  under  circumstances  showing  mere  negligence  as 
distinguished  from  recklessness  or  wantonness,  will  not  defeat  the  defense 
of  contributory  negligence  in  an  action  for  injuries  received  at  a  railroad 
crossmg,  where  the  traveller  failed  to  exercise  proper  precautions  in  look- 
ing and  listening  for  approaching  trains. 

In  Connecticut  it  is  said  that  the  rule  is  firmly  settled  that  where  the 
plaintiff,  in  an  action  for  injuries  received  at  a  highway  crossing,  has  been 
guilty  of  negligence  which  contributed  to  the  injury  sued  for,  no  recovery 
can  be  had,  although  the  defendant  was  guilty  of  gross  negligence. 
Rowen  7/.  New  York  N.  H.  &  H.  R.  Co.,  59  Conn.  364. 

Contributory  Negligence  as  a  Defense  Must  Be  Shown  by  Preponderance 
of  Evidence.— In  Denver  &  R.  G.  R.  Co.  v.  Ryan,  (Colo.,  Nov.  16,  1891) 
28  Pac.  Rep.  79,  it  is  said  that  where  a  defendant  relics  upon  the  contrib- 
utory negligence  of  the  plaintiff  as  a  defense,  such  contributory  negli- 
gence must  be  shown  by  a  preponderance  of  evidence,  or  the  defense 
will  be  unavailing.  The  court  said  :  '*  To  our  minds  it  seems  plain  that 
there  is  no  essential  difference  between  the  negligence  of  a  defendant 
which  may  render  him  liable  in  an  action  of  this  kind  and  the  contribu- 
tory negligence  of  a  plaintiff  which  may  relieve  from  such  liability.  The 
very  phrase  'contributory  negligence  *  implies  that  the  latter  is  of  the 
same  intrinsic  nature,  and  contributes  to  cause  the  same  effect,  as  the 
former.  In  the  absence  of  evidence,  direct  or  circumstantial,  the  law 
never  presumes  any  party  to  have  been  guilty  of  negligence.  On  the 
contrary,  it  presumes  every  one  to  have  been  diligent,  or  free  from  negli- 
gence, until  negligence  is  affirmatively  shown.  This  presumption  of  dili- 
gence or  of  freedom  from  negligence  attends  both  plaintiff  and  defendant. 
Hence,  to  warrant  a  verdict  against  the  defendant  on  the  ground  of  his 
negligence,  the  law^  requires  that  his  negligence  shall  be  affirmatively 
shown  by  a  preponderance  of  the  evidence ;  and  in  like  manner,  to  war- 
rant a  verdict  against  the  plaintiff  on  the  ground  of  his  contributory 
negligence,  the  law  requires  that  his  contributory  negligence  shall  be 
affirmatively  shown  by  preponderance  of  the  evidence.  On  the  one  side, 
tiie  negligence  of  the  defendant  is  relied  on  as  the  gist  of  the  action  ;  on 
the  other  side,  the  contributory  negligence  of  the  plaintiff  is  relied  on  as 
the  gist  of  the  defense.  It  is  true,  the  complaint  in  an  action  for  negli- 
gence usually  contains  the  averment  that  the  plaintiff,  *  without  any 
fault  or  negligence  on  his  part,  was  injured  by  reason  of  the  negligence 
of  the  defendant.  In  consequence  of  this  negative  averment  it  has  been 
supposed  that  the  plaintiff  must  offer  some  affirmative  evidence  of  the 
absence  of  negligence  on  his  part  in  the  first  instance.  But  this  does  not 
follow.  The  negative  averment,  even  if  necessary, — a  point  we  do  not  de- 
cide,-^serves  substantially  as  a  plea  of  not  guilty  to  any  counter-charge  of 
contributory  negligence  which  may  be  made  by  defendant.  In  the 
absence  of  evidence  of  defendant's  negligence,  the  defendant  is  saved 
from  defeat.  So,  in  the  absence  of  evidence  of  plaintiff's  contributory 
negligence,  the  plaintiff  is  saved*  from  defeat  on  that  ground.  Perhaps 
the  matter  may  be  stated  more  clearly  and  logically  thus  :  As  the  absence 
of  evidence  tending  to  show  defendant's  negligence  leaves  the  charge  of 
negligence  unsustained  against  defendant,  so  the  absence  of  evidence 
tending  to  show  plaintiff's  contributory  negligence  leaves  the  counter- 
charge of  contributory  negligence  unsustained  against  the  plaintiff.  It 
sometimes  happens  that  evidence  tending  to  show  contributory  negli- 
gence on  the  part  of  plaintiff  may  be  elicited  from  his  own  witnesses 
when  giving  their  testimony  in  chief.  In  such  case,  unless  such  evidence 
be  contradicted,  or  rebutted  by  counter-evidence  tending  to  show  plaint- 
iffs  diligence,  or  freedom  from  negligence,  he  should,  of  course,  suffer 
defeat,  either  by  nonsuit  or  by  the  verdict  of  the  jury.     But  this  does 
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not  affect  the  correctness  of  the  rule  that  contributory  negligence,  the 
same  as  any  other  negligence,  is  a  matter  to  be  proved,  and  that,  in  the 
absence  of  evidence,  it  is  not  to  be  presumed.  Hence,  where  a  defendant 
relies  upon  the  contributory  negligence  of  the  plaintiff  as  a  defense, 
whether  the  averment  in  respect  thereto  appear  ne*gatively  in  the  com- 
plaint or  affirmatively  in  the  answer,  such  contributory  negligence  must 
be  shown  by  a  preponderance  of  the  evidence,  or  the  defense  wil!  be  una- 
vailing. In  general,  from  whatever  source  evidences  of  negligence  or  of 
contributory  negligence  may  come,  they  are  to  be  considered  and  weighed 
together,  and  the  same  quantum  of  proof  will  be  required  to  establish  one 
as  the  other." 

When  Contributory  Negligende  Is  a  Matter  of  Law. — Whether  the  plaint- 
iff was  guilty  of  contributory  negligence  is  generally  a  question  of 
fact  for  the  jury,  but  when  no  other  inference  than  that  of  his  negli- 
gence can  be  reasonably  and  fairly  drawn  from  the  evidence,  it  should 
be  so  declared  as  a  matter  of  law.  Corcoran  v.  St.  Louis,  I.  M.  &  S.  R. 
Co..  105  Mo.  399. 

When  a  Question  For  Jury. — Where  a  railroad  company  is  sued  for  in- 
juries received  by  a  person  at  a  highway  crossing,  the  jury  must  pass 
upon  the  negligence  of  the  plaintiff  unless  such  negligence  is  proved  by 
such  conclusive  evidence  that  there  can  be  no  difference  of  opinion  as  10  its 
existence  upon  a  mere  statement  of  the  tacts.  Lake  Shore  &  M.  S.  R. 
Co.  V.  Johnson,  (111.,  Jan.  22,  1891),  26  N.  E.  Rep.|5io. 

When  Child  Will  Be  Deemed  Sui  Juris. — In  the  absence  of  evidence  tend- 
ing to  show  that  a  boy  twelve  years  of  age  was  not  qualified  to  under- 
stand the  danger  and  appreciate  the  necessity  for  observing  that  degree 
of  caution  in  crossing  a  railroad  track-an  adult  would,  he  must  be  deemed 
sui  juris  and  chargeable  with  the  same  measure  of  caution  as  an  adult. 
Tucker  v.  New  York  Central  &  H.  R.  R.  Co,,  124  N.  Y.  308. 

Measure  of  Care  Required  of  Child. — Ordinary  care  for  his  own  safety  is 
not  necessarily  the  measure  of  diligence- incumbent  upon  a  child  under  14 
years  of  age  ;  nor  is  such  child  bound,  as  matter  of  law,  to  anticipate  neg- 
ligence by  others.  The  evidence  showing  that  the  boy  in  question  was 
under  14  years  of  age,  a  request  to  charge  the  jury,  which  assumed  him 
to  be  of  the  age  of  14,  was  properly  declined  Georgia  Midland  &  G.  R. 
Co.  V.  Evans,  87  Ga.  673. 


Cahill 
Cincinnati,  New  Orleans  Texas  Pacific  R.  Co. 

(Kentucky  Court  of  Appeals^  December  10,  i8gi.) 

Injury  at  Private  Crossing— Negligence  of  Company  in  Failing  to  Give 
Signals  at  Public  Crossing.— Persons  lawfully  using  a  private  crossing  over 
a  railroad  in  the  vicinity  of  a  public  crossing,  are  entitled  to  the  benefit  of 
signals  required  to  be  given  at  the  latter ;  and  for  failure  of  the  railroad 
company  to  give  such  signals  at  the  public  crossing,  negligence  as  to  per- 
sons injured  at  the  private  crossing  will  be  imputed  to  it.  Accordingly,  a 
person  at  a  private  crossing,  who  has  been  accustomed  to  hear  signals 
given  for  the  neighboring  public  crossing,  may  rely  upon  the  <:ompany's 
giving  such  signals  in  using  his  private  passway  over  the  track. 
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Contributory  Negligence — Failure  to  Look— Absence  of  Direct  Testinnony — 
Question  for  Jury^— Where  it  is  contended  that  a  person  injured  at  a  rail- 
road crossing  was  guilty  of  contributory  negligence  in  failing  to  look  for 
the  coming  train,  and  there  is  an  absence  of  any  direct  testimony  upon 
this  point,  it  is  the  province  of  the  jury  to  determine  that  question  from 
the  circumstances  proved,  for  it  is  not  to  be  presumed  that  a  person  reck- 
lessly imperiled  his  own  life. 

Same — Discovery  of  Danger  by  Those  in  Charge  of  Train — Failure  to 
Avoid  Collision. — Although  a  person  injured  at  a  railroad  crossing  may 
have  been  negligent  in  failing  to  look  for  the  approach mg  train,  yet, 
where  it  appears  that  the  buggy  in  which  she  was  riding  could  have  been 
seen  400  yards  from  the  crossing,  the  question  is  pertinent,  and  should  be 
submitted  to  the  jury,  whether  those  in  charge  of  the  train  could,  by  rea- 
sonable diligence,  have  discovered  the  danger  in  time  to  have  prevented 
the  collision. 

Same — Evidence  that  Person  in  Another  Vehicle  Looked  for  Train.— In  an 
action  for  injuries  received  at  a  railroad  crossing,  where  it  is  contended 
that  the  plaintiff  was  negligent  in  failing  to  look  for  the  approaching 
train,  and  there  is  no  direct  testimony  as  to  whether  this  precaution  was 
taken,  it  is  error  to  refuse  to  permit  a  person  who  was  riding  in  a  buggy 
in  the  rear  of  the  one  occupied  by  the  plaintiff,  to  testify  that  he,  at  a 
point  100  feet  from  the  crossing,  looked  from  his  buggy  along  the  track 
and  could  not  see  the  train.  Such  evidence  is  competent  as  tending  to 
show  that  when  the  plaintiff's  buggy,  being  nearer  the  track  than  the  wit- 
ness, was  within  about  seventy  feet  of  the  crossing,  the  train  was  not  yet 
m  sight  and  must  have  been  more  than  1,200  feet  away,  and,  therefore,  if 
running  at  the  usual  speed,  it  is  questionable  whether  it  would  have 
struck  plaintiff's  buggy. 

Negligence  of  Driver  of  Vehicle  Not  Imputed  to  Companion.— The  negli- 
gence of  the  driver  of  a  vehicle  cannot  be  imputed  to  one  who  accepts  his 
invitation  to  ride  therein,  in  the  absence  of  evidence  that  the  invitation 
was  accepted  with  knowledge  that  the  driver  was  incompetent  and  unre- 
liable. 

Appeal  from  Kenton  Circuit  Court. 

Action  to  recover  for  personal  injuries.  Plaintiff  appeals 
from  a  judgment  entered  upon  a  verdict  directed  lor  de- 
fendant. • 

IVm.  Goebel^  for  appellant. 

Clias.  B.  Simrall  and  Simrall  &t  Mack,  for  appellee. 

Lewis,  J. — The  jury  having,  at  conclusion  of  the  plaintiff's 
evidence  in  this  case,  under  instruction  of  the  court,  returned 
a  verdict  as  in  case  of  non-suit,  she  appeals.  The  cir- 
cumstances under  which  the  injury  complained  of  ^*^  '^**^* 
was  done  are  substantially  as  follows:  Plaintiff,  an  unmarried 
woman,  had  started  about  9  A.  M.  from  the  residence  of  her 
father,  of  whose  family  she  was  a  member,  to  church  in  a  buggy, 
owned  and  driven  by  a  young  man,  Henry  Conrad,  and  was 
closely  followed  by  her  sister,  also  unmarried,  and  Jerry  Con- 
rad, in  another  buggy.  The  route  they  weregoine  was  along 
a  private  passway,   which  crossed  defendant's  railway  track, 
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and  west  of  it  intersected  a  turnpike  road.  The  course  of 
the  passway  was  from  the  residence  mentioned  about  south- 
west to  a  point  a  short  distance  from  the  railroad ;  thence 
northwest,  making  the  angle  at  intersection  acute,  and  ren- 
dering it  necessary  for  those  in  the  buggies  to  turn  more 
than  half  around  in  order  to  see  a  railroad  train  approaching 
the  crossing  from  the  south.  The  railroad  track  was,  for  a 
considerable  distance  south  of  the  crossing,  straight,  and  in  the 
opinion  of  some  witnesses,  a  train  coming  from  that  direction 
can  be  seen  400  yards. away  from  a  point  on  the  passway,  100 
feet  from  the  crossing.  But  the  train  which  caused  the  in- 
jury was  a  passenger  express,  three  hours  behind  time,  and 
running  unusually  last — according  to  the  opinion  of  some 
witnesses,  as  much  as  sixty  miles  an  hour,  none  of  them  put- 
ting it  at  less  than  forty-five  miles.  No  signal  of  approach 
of  the  train  to  Cahill's  crossing  was  given,  nor  as  the  evi- 
dence tends  to  show,  was  there  any  upon  its  approach  to  the 
public  crossing  south  of  and  distant  a  hall  mile  from  the 
other.  The  injury  was  done  in  January,  and,  though  the 
weather  was  not  excessively  cold,  it  was  enough  so,  the 
ground  being  frozen,  to  require  the  buggy  top  to  be  raised, 
and  the  evidence  tends  to  show  Henry  Conrad  had  on  ear 
muffs  and  plaintiff  wore  a  veil.  The  gait  at  which  they  were 
traveling  was  not  fast,  the  horse  going  in  a  walk.  But 
whether  either  Henry  Conrad  or  plaintiff,  before  going  on 
the  track,  looked  or  listened  for  a  coming  train,  does  not  ap- 
pear: for  he  was  killed  by  collision  of  the  buggy  and  train 
that  took  place,  and  she  so  seriously  hurt  that,  as  testified, 
her  memory  is  blank  about  everything  that  took  place 
during  a  period  of  time  beginning  when  she  left  home  that 
morning  and  continuing  for  days. 

This  court  has  expressly  decided  that  failure  of  those  in 
charge  of  a  railroad  train  to  give  such  signal  as  will  be  suffi- 
cient to  apprise  persons  at  or  near  a  public  cross- 
preVented.  '"S  ^^  ^^^  approach  must  be  regarded  as  negligence. 
Railroad  Co.  v.  Hoehl,  12  Bush  (Ky.),  41  ;  Louis- 
ville, C.  &  L.  R.  Co.  V,  Goetz,  79  Ky.  444,  14  Am.  &  Eng. 
R.  Cas.  627.  It  has,  however,  been  held  that  the  same  reason 
does  not  exist  for  giving  signal  and  slackening  usual  speed 
of  a  train  at  a  private  crossing,  and  failure  in  that  respect  is 
not  generally  regarded  negligence.  Johnson  v.  L.  &  N.  Co., 
MS.  Op.  1883.  But  the  evidence  in  this  case  shows  that  a 
signal,  when  given  by  steam  whistle  on  approach  of  a  rail- 
road train  from  the  south  to  the  public  crossing  referred  to 
can  be  distinctly  heard  at  and  even  beyond  Cahill's  crossing. 
And  thus  arises  a  question  not  heretofore  presented  to 
or   decided  by  this  court,  whether   persons   lawfully    using 
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a  private  crossing  in  the  vicinity  of  a  public  crossing,  are 
entitled  to  benefit  of  signals  required  to  be  given  at  the  latter, 
and  whether  for  failure  to  give  them,  negligence  as  to  them 
should  in  any  case  be  imputed  to  the  railroad  company. 

In  Shackleford  v,  Louisville  &  N.  R.  Co.,  84  Ky.  47,  28 
Am.  &  Ene.  R.  Cas.  591,  it  was  said:  **  Railroad  trains 
must  give  the  customary  signals  at  public  places 
and  public  crossings;  the  failure  to  do  so  is  fn^I^aiJI^^^ 
negligence.  But  this  is  required  for  the  safety  rtTeidgnai- 
of  passengers,  trainmen,  and  the  public  using,  Perron  «t 
and  who  have  a  right  to  use,  the  track  at  such  p^Jt***  ^row- 
public  ways,  and  not  for  the  purpose  of  pro-  "** 
tecting  those  who,  as  trespassers,  may  be  crossing  or 
using  tlxe  track  elsewhere."  The  same  doctrine  had  been 
stated  in  the  Hucker  Case.  The  reason  for  that  discrimina- 
tion is  that  presence  of  a  trespasser  on  a  railroad  track  is  not 
only  likeW  to  impede  and  sometimes  endanger  safetyof  mov- 
ing trains,  but,  being  wrongful  and  unlawful,  those  in  charge 
cannot  be  fairly  required  or  expected  to  anticipate  and  pro- 
vide for  it.  Consequently  the  only  duty  a  railroad  company 
owes  to  such  person  is  to  use  reasonable  diligence  to  prevent 
injuring  him  when  his  actual  peril  is  discovered  in  time  to 
do  so.  But  that  rule  cannot  be  properly  applied  in  this 
case,  nor  was  the  precise  question  now  before  us  settled  or 
considered  in  the  cases  just  cited.  It  here  appears  that  Ca- 
hilTs  crossing  was  established,  and  the  right  to  use  it  by  those 
going  to  and  from  his  residence  secured,  by  express  con- 
tract between  the  railroad  company  and  his  immediate  ven- 
dor. Therefore  neither  plaintiff  nor  her  companion,  Con- 
rad, was  a  trespasser  when  the  collision  occurred,  nor  had 
they  •  assumed  risks  attending  a  trespass,  but  both  had 
the  legal  right  to  go  on  the  railroad  track  at  that  cross- 
ing. There  is  conflict  of  authority  on  the  question  ;  the  doc- 
trine of  some  of  the  courts  being  that  only  travelers  on  a 
highwav  or  street  approaching  or  using  a  crossing  can 
complafn  of  omission  to  give  required  signals,  while  by 
others  it  is  held  that  all  persons  in  the  vicinity  of  a  pub- 
lic crossing,  whether  intending  to  use  it  or  not,  are  en- 
titled to  benefit  of  signals,  and  have  a  right  to  rely  on  them 
being  given.  However,  as  said  by  the  editor  of  Amer.  & 
Eng.  Enc.  Law,  in  a  note,  (volume  4,  p.  917:)  "Generally 
this  conflict  may  be  traced  to  the  construction  6f  particular 
statutory  provisions.  Sometimes  it  is  due  to  radical  dif- 
ference of  view  among  judges  as  to  the  purpose  of  statutory 
enactment  regulating  signals.** 

There  being  no  statute  of  this  state  on  the  subject,  nor, 
for  the  reason  mentioned,  a  decided  weight  of  authority,  one 
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way  or  the  other,  the  question  before  us  must  be  determined 
according  to  reason  and  analogy  of  the  law,  as  was  the  ori- 
ginal question  of  the  duty  of  railroad  companies  to  give  sig- 
nals for  highway  and  street  crossings.  Although  it  may  be  re- 
garded an  unreasonable  hindrance  of  regular  and  prompt 
movement  of  trains  running  on  schedule  time  to  require 
their  speed  slackened  and  signals  given  at  ever}'  private 
crossing,  however  little  used,  it  does  not  follow  a  railroad 
company  is  exempted  from  any  reasonable  duty  to  persons 
who  lawfully  go  on  its  track  at  such  place.  On  the  con- 
trary, it  is  bound  to  look  out  for  presence  of  persons  at  an 
established  and  recognized  private  crossing,  and  use  reason- 
able precaution  and  vigilance  to  avoid  injuring  them.  And 
so  they  have  the  right  to  act  upon  the  presumption  the  com- 
pany will  duly  comply  with  every  legal  requirement  that 
may  affect  them  in  the  reasonaole  use  of  such  crossing. 
Therefore,  if  a  person  of  common  prudence  and  intelligence, 
who  distinctl}'  and  habitually  hears  signals  of  approach  of 
railroad  trains  to  a  public  crossing,  that  he  knows  it  is  both 
the  duty  and  custom  of  the  company  to  give,  would  ordinar- 
ily rely  on  such  signals  in  the  use  01  his  own  private  cross 
ing,  then  he  should,  in  law  as  well  as  in  fact,  have  benefit  of 
them.  Otherwise  his  would  be  the  case  of  a  person  injured 
while  in  the  reasonable  exercise  of  a  legal  rignt,  yet  without 
remedy  against  the  wrong-doer  or  person  in  fault.  As  a  mat- 
ter of  fact,  within  comrflon  observation,  persons  living  in 
the  vicinity  of  a  railroad  generally  keep  informed  about  reg- 
ular movement  of  trains,  and  those  of  them  near  enough  to 
hear  the  customary  sound  of  the  steam-whistle  for  a  public 
crossing  do  rely  upon  it  as  a  signal  by  which  to  regulate  use 
of  their  own  private  passway  over  it.  And  we  see  no  reason 
why  they  may  not  rightfully  and  prudently  do  so ;  for  noth- 
ing' more  is  thereby  exacted  or  assumed  b}'  them  than  sim- 
ple performance  by  the  railroad  company  of  a  legal  duty  al- 
reaay  prescribed  for  safety  of  those  using  the  public  crossing 
that  incidentally  and  naturally  operates  for  their  own.  And 
when  the  legal  obligation  is  coupled  with  customary  perform- 
ance of  the  duty  of  giving  such  signals,  a  double  assurance 
is  afforded  that  all  who  hear  may  rely  on  them;  and  in  fact 
they  are  as  implicitly,  and  may  be  as  certainly  and  safely,  re- 
liea  on  by  those  hearing  them  at  a  private,  as  at  the  public, 
crossing  for  which  they  are  given.  To  so  allure  a  person 
to  go  on  the  railroad  track  at  his  private  crossing,  and 
then  exempt  the  company  from  liability  for  injuring  or 
killing  him  upon  the  fallacious  and  deceptive  theory  that,  in 
legal  contemplation,  signals,  though  inevitably  heard  beyond, 
are  for  the  sole  benefit  of  those  at  a  public  crossing,  would 
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be  without  reason  and  justice.  The  law  sets  no  such  bounds 
to  the  liability  of  a  person  violating  it,  nor  does  it  thus  cur- 
tail the  remedy  of  one  Injured  by  the  violation. 

The  evidence  in  this  case  shows  it  was  customary  for  sig> 
nals  to  be  given  of  approach  of  trains  to  the  public  crossing 
referred  to,  and  that  persons  using  Cahill's  crossing  were 
thereby  enabled  to  tell  about  what  time  one  going  north 
would  pass,  and  so  avoid  collision  with  it.  In  our  opinion,, 
failure  of  those  in  charge  of  the  train  in  question  to  give  the 
usual  signal  for  the  public  crossing,  if  they  did  so  fail,  should 
be  regarded  as  negligence  of  defendant  as  to  plaintiff,  and 
authorize  recovery,  unless  she  was  guilty  of  contributory 
negligence  that  but  for  it  the  collison  would  not  have  oc- 
curred. 

Although  the  burden  of  showing  contributory  negligence 
is  always  on  the  defendant,  and  the  plaintiff  in  this  case  was 
not,  in  order  to  recover,  bound  to  disprove  it,  still 
it  was  competent  for  the  lower  court,  on  the  mo-  ^'©"trJbutorj 
tion  lor  a  peremptory  instruction,  as  it  is  now  ne-  ptnl'tV-!"" 
cessary  for  this  court  in  revising  the  judgment,  to  look. 
determine  whether  that  defense  was  so  fully  de- 
veloped by*  her  own  evidence  as  to  justify  sustaining  the 
motion.  It  is  not  contended  the  plaintiff  was  negligent  in 
any  respect,  except  failing  to  look  for  a  coming  train  before 
going  upon  the  railroad.  Whether  either  she  or  Henry 
Conrad  did  so  look  could  not,  for  the  reason  before  indi- 
cated, be  shown  by  direct  testimony.  Therefore  it  was  the 
peculiar  province  of  the  jury,  not  of  the  court,  to  determine 
that  question  from  facts  and  circumstances  proved ;  for^ 
whatever  may  be  the  rule  elsewhere,  it  has  been  definitely 
settled  by  this  court  that  it  is  not  to  be  presumed,  in  the  ab- 
sence of  evidence  as  to  the  care  exercised  by  a  person  in- 
jured or  killed  on  a  railroad  where  he  had  the  right  to  be, 
that  he  recklessly  or  carelessly  imperiled  his  own  life* 
Louisville,  C.  &  L.  R.  Co.  v.  Goetz.  Moreover,  even  if  plaint- 
tiff  was  guilty  of  negligence,  considering  the  long  distance,. 
400  yards,  the  buggy  could  have  been  seen  from  the  train, 
the  question  was  pertinent,  and  ought  to  have  been  sub- 
mitted to  the  jury,  whether  those  in  charge  did  or  could,  by 
reasonable  diligence,  have  discovered  the  danger  of  a  col- 
lision in  time  to  prevent  it,  by  checking  the  train  or  blowing 
the  whistle.  But  to  decide  that  failure  of  a  person  to  look 
along  a  railroad  before  attempting  to  cross  it  is,  under  all 
circumstances  and  necessarily,  negligence,  would  be  arbi- 
trary and  without  reason ;  for  there  may  be  evidence  suffi- 
cient to  satisfy  a  person  of  ordinary  carefulness  the  track  is 
clear  without  taking  that  precaution,  as  when  he  knows  it  is 
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not  usual  train-time,  and  does  not  hear  the  signal  he  knows 
it  is  customary  for  the  company  to  give  and  him  to  hear.  A 
person  thus  reasoning  and  acting,  it  seems  to  us,  cannot, 
upon  principle,  be  regarded  as  negligent,  even  if  he  does 
fall  short  of  the  measure  of  vigilance  needed  to  prevent  be- 
ing injured  by  a  passenger  train  running  hours  behind  time 
at  an  extraordinary  rate  of  speed,  and  without  any  signal  of 
its  approach.     In  that  connection,  it  was  error  in  refusing  to 

permit  Jerry  Conrad  to  testify  that  he,  at  a  point 
Eridenfc  jqq  f^et  from  the  crossing,  looked  from  his  buggy 
ioo*kedVo?"  south  along  the  railroad,  and  could  not  see  the 
train.  train.     The   evidence    was  competent  because  it 

tended  to  show  that  when  Henry  Conrad's  buggy, 
being  nearer  than  the  other,  was  within  about  700  feet  oithe 
crossing,  the  train,  not  yet  in  sight,  must  have  been  more 
than  1,200  feet  away,  and  therefore,  if  running  at  the  usual 
speed,  it  is  questionable  whether  it  would  have  struck  the 
buggy. 

Another  question  argued  by  counsel  is  whether  negligence 
on  the  part  of  Henry  Conrad,  assuming  it  to  be  proved,  can 

be  imputed  to  plaintiff  in  bar  of  recovery.  The 
impated  preneral  rule,  as  settled  by  this  court,  is  that  when 

an  injury  is  occasioned  by  concurrent  negligence 
of  two  persons  the  fault  of  one  is  no  excuse  for  the  other,  but 
both  are  liable  to  the  party  injured.  Danville  Turnpike 
Road  Co.  7.  Stewart,  2  Mete.  (Ky.)  119;  Railroad  Co.  r. 
Case,  9  Bush,  (Ky.)  728.  In  both  those  cases  the  plaintiff 
was  a  passenger  in  a  public  conveyance.  But  the  conditions 
upon  which  contributory  negligence  of  one  of  such  persons 
can  be  imputed  to  the  plaintiff,  in  an  action  against  the 
other,  as  held  in  the  latter  case,  are  that  he  must  have 
then  been  the  agent  or  servant,  or  subject  to  the  govern- 
ment or  control,  of  the  plaintiff.  It  does  not,  therefore 
seem  to  make  any  difference  in  such  case  whether  the  party 
injured  was  at  the  time  a  passenger  in  a  public  conveyance, 
paying  his  fare,  or  riding  in  a  private  vehicle,  free  of  charge, 
at  invitation  of  the  owner  and  driver;  but  the  true  test  is 
whether  his  relation  to  the  person  whose  negligence  is 
sought  to  be  imputed  to  him  was  such  as  would  have  ren- 
dered him  liable  in  case  another  than  himself  had  been  in- 
jured by  such  concurrent  negligence ;  for  to  defeat  an  action 
of  a  party  injured  by  showing  contributory  negligence  of 
another,  or  to  render  him  liable  for  that  other  person's  neg- 
ligence, not  being  himself  in  fault,  either  the  maxim  qmiacie 
per  alium  facit  per  se  must  apply, — that  is,  the  relation  of 
master  and  servant  or  principal  and  agent  must  exist, — or 
else  that  they  were  engaged  in  a  joint  enterprise,  whpreby 
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mutual  responsibility  for  each  other's   acts  existed,    which 
was  clearly  not  the  case. 

Robinson  v.  New  York  Cent.  &  H.  R.  R.  Co.,  66  N.  Y.,  11, 
was  the  case,  like  this  in  every  respect,  or  a  female  who, 
while  riding  in  a  buggy  at  invitation  of  a  young  man,  the 
owner  and  driver,  was  injured  by  collision  with  a  railroad 
train,  and,  in  discussing  the  same  question  we  are  now  con- 
sidering, Church,  C.  J.,  said:  **  I  am  unable  to  find  any 
legal  principle  upon  which  to  impute  to  the  plaintiff  the 
negligence  of  the  driver.  *  *  *  The  acceptance  of  an 
invitation  to  ride  creates  no  more  responsibility  for  the  acts 
of  the  driver  than  the  riding  in  a  stage-coach,  or  even  a  train 
of  cars,  providing  there  was  no  negligence  on  account  of  the 
character  or  condition  of  the  driver,  or  of  the  safety  of  the 
vehicle,  or  otherwise.  It  is  no  excuse  for  the  negligence 
of  the  defendant  that  another  person's  negligence  contri- 
tributed  to  the  injury,;  for  whose  acts  the  plaintiff  was  not 
responsible." 

Masterson  z\  New  York  Cent.  &  H.  R.  R.  Co.,  84  N.  Y. 
247,  3  Am.  &  Eng.  R.  Cas.  408,  was  the  case  of  a  person 
being  invited  to  ride  in  a  private  vehicle  by  the  owner 
and  driver,  and  losing  his  life  while  the  vehicle  was  cross- 
ing the  defendant's  road,  where  it  was  left  in  a  danger- 
ous condition.  And  in  St.  Clair  St.  R.  Co.  v,  Eadie, 
43  Ohio  St.  91,  23  Am.  &  Eng.  R.  Cas.  269,  the  plaint- 
iff, a  minor  under  sixteen  years  of  age,  yet  ^fully  able 
to  take  reasonable  care  of  her  safety,  was  injured  by  col- 
lision between  a  wagon  in  which  she  was  riding  with  her 
father,  owner  and  driver,  and  the  defendant's  car.  In 
both  cases  it  was  held  that  the  same  principle  governed 
as  in  case  of  a  passenger  in  a  public  vehicle,  ana  that,  as 
the  driver  in  neither  case  was  the  servant  or  agent  of  the 
plaintiff,  the  latter  could  not  be  held  responsible  for  neg- 
ligence of  the  the  former. 

The  case  of  Dean  v,  Pennsylvania  R.  Co.,  129  Pa.  St.  514, 
39  Am.  &  Eng.  R.  Cas.  697,  cited  by  counsel,  is  when,  un- 
der  the  particular  circumstances  recited,  a  person  riding 
by  invitation  of  the  owner  and  driver  of  a  private  vehicle 
was  held  to  have  been  guilty  of  contributory  negligence. 
It  is  true  a  passenger  in  a  public,  as  well  as  private,  vehicle 
may,  by  his  own  negligence,  contribute  to  its  collision  with 
another  vehicle,  whereby  he  is  injured.  But  the  question 
before  us  is  not  whether  the  plaintiff  in  this  case  was 
negligent,  but  whether  the  assumed  negligence  of  the 
owner  and  driver  of  the  buggy  she  was  in  can  be  imputed 
to  her.  The  distinction  is  recognized,  even  in  the  case 
cited,  and,  although  it  is  there  said  a  person  carried  in  a 
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private  conveyance  is  responsible  for  his  own  negligence, 
yet  it  is  distinctly  held  that  negligence  of  the  driver  can- 
not be  imputed  to  him,  any  more  than  that  of  a  common 
carrier  can  be  to  his  passenger. 

It  seems  to  us  there  is  no  authority  or  sound  reason 
for  imputing  to  the  plaintiff  in  this  case  the  negligence  of 
Henry  Conrad,  if  He  was  guilty  of  any,  in  the  absence  of 
evidence  that  she  voluntarily  accepted  his  invitation  know- 
ing him  to  be  incompetent  and  unreliable,  or  that  she,  in- 
stead of  him,  did  actually  control  and  direct  the  movement 
of  the  buggy. 

Wherefore  the  judgement  is  reversed  for  a  new  trial  con- 
sistent with  this  opinion. 

Who  Can  Complain  of  Failure  to  Cive  Crossing  Signals.— See  Spicer  v. 
Chesapeaice  Si  O.  R.  Co.  (W.  Va.),  45  Am.  &  Eng.  R.  Gas.  28,  and  cases 
collected  in  note,  36 ;  Shoebrink  7'.  Canada  Atlantic  R.  Co.  (Ont.)  37  Id. 
462. 

Injury  at  Crossing — Imputing  Negligence  of  Driver  of  Vehicle  to  Passen* 
ger.— Sec/^j/,  Louisville,  N.  A.  &  C.  R.  Co.  7/.  Creek,  and  note. 


Gratiot 

V, 

V 

Missouri  Pacific  R.  Co. 

(Missouri  Supreme  Courts  Division  No.  2,  May  /p,  i8gi.) 

Injury  at  Crossing  -Excessive  Speed — Negligence  per  se. — It  is  negligence 
per  se  for  a  railroad  company  to  run  its  train  through  a  city  at  a  greater 
rate  of  speed  than  that  allowed  by  the  ordinances  of  such'  city ;  and  if, 
while  so  running  its  train  at  excessive  speed,  a  person  is  run  over  and 
killed  at  a  crossing,  the  negligence  of  the  company  wilfbe  considered  as 
the  direct  cause  of  the  injury. 

Contributory  Negligence  -Duty  of  Traveler  to  Look  Both  Ways. — A  person 
about  to  cross  a  railroad  track  at  a  public  highway  is  not  required  con- 
stantly to  look  in  both  directions  in  which  trains  might  approach. 

Same — Traveler  Seeing  Engine  at  a  Distance — Mistaken  Belief  That  It  Is 
Standing  Still.— Whether  one  who,  on  approaching  a  railroad  crossing, 
sees  an  engine  at  a  distance  of  half  a  mile,  and  proceeds  to  cross  the  track 
under  the  mistaken  belief  that  it  is  standing  still  upon  a  side  track,  and  is 
struck  and  injured  by  such  engine  which  was  in  reality  moving  towards 
him,  is  guilty  of  negligence,  is  a  question  for  the  jury. 

Instructions  as  to  Contributory  Negligence— Sufficiency  of  Charge. — In  an 
action  for  an  injury  so  received,  it  is  sufficient  if  the  court  instructs  the 
jury  that  it  was  the  plaintiff's  duty  to  exercise  such  care  as  an  ordinarily 
prudent  and  careful  person  would  have  exercised  under  like  circumstances, 
and  if  the  collision  was  the  result  of  the  joint  negligence  of  both  plaintifl: 
and  defendant,  then  the  plaintiff  could  not  recover ;  and  that  if  the 
plaintiff  approached  the  crossing  regardless  of  his  own  safety  but  trust- 
ing to  the  obligation  of  the  defendant  to  warn  him,  and,  by  reason  of  his 
failure  to  pay  attention,  was  injured,  then  the  verdict  should  be  for  the 
defendant. 
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Evidence  of  Neg^llgence  in  Running  Train — Sufficiency  of  Allegation  in 
Petitiont — An  allegation,  in  plaintiff's  petition,  that  his  injuries  were  sus- 
tained **  through  the  negligence  and  carelessness  of  the  defendant's  agents 
and  servants  while  running  controlling,  and  managing  this  locomotive  en- 
gine and  train  of  cars  ",  is  sufficient  to  admit  proof  of  negligence  in  run- 
ning defendant's  train. 

Excessive  Damages  for  Personal  Injuries.— A  verdict  of  $10,175  to  a 
physician,  60  years  of  age,  who  earned  $2,500  a  year  from  his  profession,  for 
injuries  which  made  him  a  physical  wreck  and  which  disabled  him  from 
practicing  his  profession  to  some  extent,  is  not  excessive. 

Appeal  from  St.  Louis  Circuit  Court. 

B,  Pike  for  appellant.  Davis  &  Davis,  A.  R.  Taylor,  and 
James  P,  Maginn,  for  respondent. 

Thomas,  J. — This  is  an  appeal  from  the  judgment  of  the 
circuit  court  of  the  city  of  St.  Louis  against  the  defendant 
corporation  for  the  sum  of  $10,175  for  personal  in-  (i„^,|nt^, 
juries.  The  petition  charges  three  distinct  acts  of 
negligence  as  causes  of  the  injuries:  (i)  That  the  injury  oc- 
curred within  the  limits  of  the  city  of  St.  Louis,  and  that  de- 
tendant's  train  that  caused  it  was  running  at  a  rate  of  speed 
greater  than  six  miles  an  hour,  in  violation  of  a  city  ordi- 
nance ;  (2)  that  defendant's  agents  in  charge  of  the  train  at 
the  time  failed  to  ring  the  bell  of  the  engine  constantly,  as 
required  by  the  city  ordinance  ;  and  (3)  that  defendant's 
agents  negligently  ran  and  managed  the  train.  The  answer 
contained  a  general  denial  and  a  plea  of  contributory  negli- 
gence. 

I.  It  is  urged  with  much  earnestness  and  ability  that  thfe 
trial   coi^rt  committed  error  in  overruling  defendant's   de- 
murrer to  the  evidence.     It  is  claimed   that   the 
-evidence  discloses  contributory  negligence  on  the   j^l\l^ 
part   of  plaintiff   which    precludes  his    recovery. 
There  is  no  disagreement  between  counsel  as  to  the  princi- 
ples of  the  law  01  negligence  and  contributory   negligence, 
bnt  they  disagree,  and  disagree  radically,  as  to  the  applica- 
tion of  these  principles  to  the  facts  of  this  case.     The  only 
question  touching  the  phase  of  the  case  under  review,  there- 
fore, for  us  to  determine  is  whether,   upon  the  admitted  or 
indisputably  proved  facts,  the  court  can,  as  a  matter  of  law, 
declare  that  plaintiff  has  no  case  entitling  him  to  recover. 
The  facts  are  these  : 

The  injury  occurred  at  Campbell's  crossing,  150  or  200 
yards  west  of  Cheltenham,  a  station  on  defendant's  road, 
about  five  miles  from  the  Union  Depot,  and  within  the  limits 
of  the  city  of  St.  Louis,  20  or  22  minutes  to  10  o'clock  on  the 
19th  day  ofAugust,  1887.  Howard,  another  station  on  de- 
fendant s  road,  is  about  1,000  yards  east  of  this  crossing  ;  and 
near  this  station  are  the  Howard  Fire-Brick  Works  and  the 
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smelting  works.     The  Manchester  road  runs  near  to  and  par- 
allel with  the  railroad  a  mile  and  a  half  north  of  the  crossing 
in   question.     This   goes   up  an   elevation    west   of  Chelten- 
ham, and  there  is  a  cut  of   12  or  15    feet  deep   where  the 
Campbell   road  crosses  the    railroad.      The  CampbeU   road 
makes  a  right  angle   with  the   Manchester  road  ;    the   latter 
being  on  the  west  side  of  the   railroad,  and  the  former  run- 
ning south  from  it.     After  getting  on  to  the  Campbell  road 
one  cannot  see   the  railroad  east  until  he  comes  within  a 
few  feet  of  the  railroad  track.     The  train  that  caused  the  in- 
jury was  the  morning  ma\l,  and  its  schedule  time  for  leaving 
the  Union  Depot  was  9  o'clock  a.  m.,  but  the  morning  of  the 
accident  it   was  25  minutes  late.     The  plaintiff  is  a  doctor, 
and  lives  at  Cheltenham.  That  morning  he  was  on  the  road  in 
his  phaeton,  drawn  by  a  single  horse.     He  knew  the  time 
this  train  ordinarily  passed' Cheltenham,  which  he  says  was 
about    10  minutes  after  9.     He  was  nearing  this  crossing 
about  20  minutes  before  the  accident,  but  would  not  cross 
then.     He  went  over  to  Mrs.  Given's,  150  yards  distant,  to 
see  a  clock  and  post  himself  as  to  the  time.     It  was  then  23 
minutes  after  9.     He  did  this  in  order  to  be  sur^  he  could 
have  the  right  of  way.     He  drove  to  and  turned  into  the 
Campbell  road,  and  halted  his  horse,  he  says,  within  five  or 
six  feet  of  the  track,  in  order  to  ascertain   whether  a  train 
was  approaching.     He  could  see  west  a  considerable  dis- 
tance, and  from  where  he  stopped  he  could  see  the  railroad 
track  through  the  cut  there  to  the  east  800  or  1,000  yards. 
He  heard  a  whistle,  which  he  took  to  be  between  Howard 
station  and  a  bridge  on  the  road  east  of  Howard,  some  1,200 
or  1,400  yards  from  where  he  was.     He  raised  up  in  his  buggy, 
looked  to  the  eastward,  and  saw  an  engine  about  800  yards 
away,  which  he  took  to  be  a  switch  engine  on  the  track  of 
the  smelting  works  there  situated.     He  thereupon  proceeded 
to  cross  the  track,  and  when  his  horse  got  his  fore  teet  on 
the  track  the  engine  struck  him,  knocking  the  horse  off,  turn- 
ing the  buggy  over,  throwing  plaintiff  to  the  ground  and  in- 
juring him  seriously.     The  train   was  run  at  a  rapid  rate. 
Its  speed  was  variously  estimated,  some  witnesses  fixing  the 
maximum  at  60  miles,  and  some  the  minimum  at  30  miles,  an 
hour.     The   plaintiff   thinks  it  was   very   little   over   half  a 
minute  from  the  time  he  saw  the  engine  800  vards  east  of 
him  before  it  struck  him.     He  says  he  stopped  a  period  of 
three  to  five  minutes  before  he  attempted  to  cross  the  track; 
but  he  is  evidently  mistaken  about  this,  for  if  the  train  was 
running  at  the  minimum  rate  of  speed  fixed  by  the  witnesses, 
it  would  have  reached  him  from  where  he  saw  it  in  one 
minute.     He  must  be  very  near  accurate  in  placing  the  time 


VOL.  49]  INJURY   AT  CROSSING.  401 

of  the  approach  of  the  train  at  half  a  minute  after  he  saw 
what  he  supposed  to  be  a  switch-engine.  After  seeing  this 
engine  he  started  across  the  track,  and  did  not  look  any  more 
to  see  if  a  train  was  coming.  He  heard  no  bell  nor  whistle 
as  the  train  approached,  except  just  at  the  time  of  the  col- 
lision. He  says  he  did  not  see  the  train  at  all  before  it  struck 
his  horse,  but  tliere  was  a"  waver"  on  his  spectacles  that 
indicated  to  him  that  a  train  was  coming.  He  undertook 
to  pull  his  horse,  but  it  was  too  late.  The  crossing  in  ques- 
tion was  a  public  crossing.  The  agents  in  charge  of  the 
train  testified  that  the  bell  was  rung  all  the  w(^y  from  the 
Union  Depot  to  the  place  of  the  accident,  and  the  whistle 
was  blown  at  stations  and  crossings.  The  engineer  discovered 
plaintiff  when  within  150  feet  of  him,and  then  it  was  impos- 
sibleto  stop  the  train  in  time  to  avoid  the  collision.  It  is 
conceded  that  the  engine  plaintiff  saw  was  the  engine  that 
caused  the  injury,  and  we  tnink  it  conclusively  appears  from 
the  evidence  that  plaintiffwas  honestly  mistaken  aoout  it,  he 
supposing  it  was  a  switch  engine  at  the  smelting  works,  as 
he  testified.  The  train  did  not  stop  at  Howard  or  Chelten- 
ham. The  ordinances  of  the  city  mentioned  in  the  petition 
were  read  in  evidence. 

The  proof  is  unquestioned  that  the  train  was  running  at  a 
greater  rate  of  speed  than  six  miles  an  hour,  in  violation  of 
the  ordinances  of  the  city,  and  this  has  been  held 
by  a  long  line  of  decisions  of  this  court  to  be  neg-  »*?>««•■«•  •' 
licence  per  se.  Kellny  z/.  Missouri  Pac.  R.  Co.,  loi  e^^^uV^ 
mo.  67,  43  Am.  &  Eng.  R.  Cas.  186,  and  cases  speed, 
cited  ;•  Murray  v.  Missouri  Pac.  R.  Co.,  loi  Mo. 
236.  It  was  urged  in  argument  that  this  oroinance  was  an 
unreasonable  restraint  upon  defendant's  management  of  its 
business,  and  that  the  traveling  public  would  not  tolerate 
six  miles  an  hour  a  distance, of  several  miles  for  a  train 
the  character  of  this.  No  such  issue  was  made  by  the  plead- 
ings,  evidence,  or  instructions,' and  that  question  is  not  pre- 
sented by  this  record  for  our  determination.  There  can  be 
no  question  that  the  collision  would  not  have  occurred  if  the 
defendant's  agents  had  been  running  the  train  at  the  maxi- 
mum speed  allowed  by  the  ordinance.  The  plaintiff  traveled 
five  or  six  feet  after  he  saw  the  train,  and  before  it  reached 
him,  when  it  was  running  certainly  at  30,  and  probably  at  40 
or  50,  miles  an  hour ;  and  of  course  it  takes  only  a  mathemati- 
cal calculation  to  show  that  he  could  have  gone  from  five  to 
eight  times  that  distance  if  the  train  had  been  running  at  the 
rate  of  6  miles  an  hour,  and  this  would  have  put  him  across 
the  track,  and  out  of  danger.  We  take  it,  then,  that  the 
defendant  was  guilty  of  negligence  that  directly  caused  the 
injury. 

49  A.  &  E.  R.  Gas.— 26 
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This  brings  us  face  to  face  with  the  question :  Was  plaint- 
iff so  clearly  guilty  of  contributory  negligence  that  we  can 
say,  as  a  matter  of  law,  that  he  cannot  recover? 
puiBurii       \ve  think  not.     It  is  claimed  that  it  was  plaintiff's 
©^"'io*ilok   d^*^y>    ^"   approaching  and    crossing   defendant's 
"  ^  '  track,  to  look  constantly  both  ways.     It  is  said  one 

before  crossing  a  railroad  is  hound  to  stop,  look,  and  listen, 
but  we  know  of  no  rule  of  law  requiring  a  party  to  con- 
stantly look  even  one  way,  and  especially  none  requiring 
him  to  constantly  look  both  ways.  We  have  to  deal  with 
man  as  we  find  him.  When  we  get  information  that  fixes 
upon  our  minds  an  impression  that  a  certain  state  of  facts 
exists,  we  act  upon  that  impression.  We  satisfy  ourselves 
that  we  are  right,  and  then  go  ahead.     At  least,  ordinarily 

Erudent  men  do  this.  Dr.  Gratiot  looked  and  saw  an  engine 
alf  a  mile  away  that  he  supposed  was  on  a  switch,  and  of 
course  was  not  approaching  him  at  all.  He  accepted  this  as 
a  fact,  and  acted  on  it ;  and  there  would  be  no  more  reason 
in  requiring  him  to  look  constantly  up  the  track  to  learn 
whether  he  was  mistaken  about  this  supposed  fact  than  to 
require  men  in  their  multitudinous  affairs  to  hesitate  at  every 
j-tep,  and  question  not  only  the  correctness  of  their  judg- 
ment, but  even  the  truth  or  falsity  of  what  seem  to  be  the 
facts  that  environ  them.  It  would  be  a  great  boon  to 
humanity  if  no  mistakes  could  occur,  but  to  require  men  to 
hesitate  to  act  upon  what  seems  manifest  to  their  eyes  and 
ears,  simply  because  it  is  possible  that  they  may  not  have 
seen  or  heard  the  fact  as  it  is,  would  virtually  stop  business 
and  commerce. 

But,  says  counsel  for  defendant,  plaintiff  saw  the  identical 
train  that  injured  him,  and  his  mistake  in  regard  to  it  cannot 

relieve  him  of  responsibility  for  the  damage  he  suf- 
puiBHiTt  fered.  We  do  not  concur  in  this  view  of  the  mat- 
rw»rdto'  ^^^'  That  plaintiff's  mistake  was  an  honest  one 
tniB.  there  is  no  question.     We  do  not  pretend  to  say 

that  a  man  might  not  make  a  mistake  that  would 
not  relieve  of  responsibility.  A  man  may  be  guilty  of  making 
a  mistake  negligently.  Take  as  an  illustration,  the  instance 
when  one  seeing  a  train  approaching,  and,  thinking  he  can 
cross  in  front  of  it,  attempts  to  cross,  and  is  injured,  as  was 
the  case  in  Moody  7'.  Pacinc  R.  Co.,  68  Mo.  470,  he  and  those 
representing  him  cannot  be  heard  to  complain.  Moody 
thought  (and  no  doubt  honestly  thought)  the  train  he  saw 
was  the  regular  mail,  and  would  stop,  but  yet  he  knew  it 
was  a  train  approaching  him,  and  he  thought  he  could  make 
it  across  the  track  in  front  of  it,  and  attempted  to  cross,  and 
was  killed.     This  was  held   to  be  negligence  on    his   part 
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which  precluded  his  representative  from  recovering.  But 
even  in  such  case  this  court  held  in  Pettv  v,  Hannibal  &  St. 
J.  R.  Co.,  88  Mo.  306,  28  Am.  &  Eng.  R.  Cas.  618,  that  it  was 
not  negligence  per  se  when  a  party  supposed  the  train  was 
more  than  80  rods  from  the  crossing,  though  he  was  mis- 
taken about  it,  to  attempt  to  cross. 

The  case  of  Bonnell  v.  Delaware,  L.  &  W.  R.  Co.,  39  N.  J. 
Law,  189,  is  precisely  in  point  on  the  question  under  discus- 
sion. There  the  plaintin,  when  about  100  yards  from  the 
raihroad,  looked  and  saw  a  train  with  the  rear  towards  him, 
and  was  deceived  by  appearances,  supposing  it  was  eoing 
away  from  the  crossing.  He  was  driving  a  wagon,  and  pro- 
ceeded to  cross  the  track  without  looking  any  more.  Some 
men  saw  his  peril  and  signaled  to  him,  but  he  misconstrued 
the  signal,  and  was  injured.  The  court  held  it  a  proper 
case  to  go  to  the  jury.  Scudder,  J.,  speaking  for  the  whole 
court,  said  :  "  Where  there  are  doubtful  and  qualifying  cir- 
cumstances, the  question  of  negligence  or  want  of  proper 
care  is  a  matter  of  ordinary  observation  and  experience  of 
the  conduct  of  men,  and,  as  such,  must  be  left  to  the  jury,  as 
being  within  their  legal  province.  The  law  has  said  m  these 
cases  that  the  plaintiff  shall  have  the  judgment  of  twelve 
men,  and  not  the  opinion  of  one  man.  *  *  *  The  fact 
upon  which  the  defendant  mainly  relied  in  this  case  was 
that  the  plaintiff  did  not  look  up  the  track  as  he  approached 
and  before  he  attempted  to  cross  it.  But  the  plaintiff  had 
looked  when  about  one  hundred  yards  from  the  crossing, 
and  saw,  as  he  supposed,  a  train  going  in  the  opposite  direc- 
tion, with  the  rear  towards  him.  He  was  not  required  by 
any  legal  rule  to  look  continually  until  he  crossed  the  track. 
A  man  of  prudence  might  have  received  a  fixed  impression 
from  the  appearance  of  the  train  that  it  was  going  away 
from  the  station.  Having^  that  belief,  his  further  attention 
may  have  been  called  off  by  the  actions  of  the  men  near  the 
station,  who  were  gesticulating,  which  he  misunderstood. 
*  *  *  It  was  for  the  jury  to  weigh  all  these  facts,  and  say 
whether  his  mistake  and  consequent  feeling  of  security  were 
unreasonable,  and  manifested  a  want  of  proper  care.**  In  the 
language  of  Lord  CoLERTDGE,  we  think  that  opinion  contains 
excellent  sense,  and  is  elegantly  expressed.  The  principle 
announced  is  sound.  It  is  a  familiar  rule,  also,  that  where  a 
party  is  placed  in  a  position  of  peril,  or  is  frightened,  a 
mistake  ot  facts  excuses  him.  Keim  v.  Union  R.  &  Transit 
Co.,  90  Mo.  3i4f  and  cases  cited  ;  Beach,  Contrib.  Neg.  pp. 
198,  201.  As  was  said  in  the  Bonnell  Case,  supra,  so  we  say 
in  this  case:  It  was  for  the  jury  to  weigh  all  the  facts,  and 
say  whether  plaintiff's  mistake  and   consequent   feeling   of 
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security  were  unreasonable,  and  manifested  want  of  proper 
care.  It  is  not  necessary  for  us  to  decide  that  he  was  not 
guilty  of  neglieence  in  going  upon  the  crossing  to  sustain 
the  ruling  01  the  trial  court  in  overruling  the  demurrer  to 
the  evidence.  Before  the  court  is  justified  in  taking  a  case 
from  the  jury  the  facts  must  be  proved  in  the  first  place  ;  and 
then,  in  the  second  it  must  appear  that  only  one  fair  infer- 
ence can  be  drawn  from  the  facts  thus  proved.  In  cases  of 
this  character  the  party  has  a  right  to  demand  a  jury  to  pass 
not  only  on  the  facts,  but  to  determine  also  what  inferences 
shall  be  drawn  from  the  facts  found  ;  that  is,  determine  the 
ultimate  facts  in  issue,  where  men  of  ordinary  ability  and 
judgment  mieht  honestly  differ.  Tabler  v,  Hannibal  &  St. 
J.  R.  Co.,  93  Mo.  79,  31  Am.  &  Eng.  R.  Cas.  185  ;  Huhn  v. 
Missouri  Pac.  R.  C0.J92  Mo. 440,  31  Am.  &  Eng.  R.  Cas.  221  ; 
Keim  v.  Union  R.  &  Transit  Co.,  90  Mo.  314. 

2.  It  is  contended  that  the  court  erred  in  authorizing  the 
jury  to  find  for  the  plaintiff  if  they  found  that  defendant's 
H  iiMieeiB  ^S^"^s  were  guilty  of  negligence  in  moving  and 
waBMffiBv  managing  the  train,  because  there  was  no  proper 
traiB-iniii-  averment  in  the  petition  to  support  such  a  finding, 
cieneyof  There  is  an  independent  alleo^ation  in  the  petition 
petitioB.  ^j^^^  plaintiff  sustained  the  injuries  complained  of 
"  through  the  negligence  and  carelessness  of  defendant's 
agents  and  servants  while  running,  controlling,  and  manag- 
ing its  locomotive  engine  and  train  of  cars."  We  hav^e  had 
occasion  to  examine  this  question  in  the  cases  of  Dickson  v, 
Missouri  Pac.  R.  Co.,  104  Mo.  491,  and  Hanlon  v.  Missouri 
Pac.  R.  Co.,  104  Mo.  381,  submitted  at  the  same  time  this 
was,  and  we  held  in  those  cases,  as  we  again  hold  in  this, 
that  this  averment  is  sufficient  to  authorize  proof  of  negligence 
in  running  the  trains.  There  is  another  reason,  however,  in 
the  case  now  in  hand,  why  this  point  will  not  avail- defendant, 
and  that  is,  it  was  guilty  of  negligence  directh'  causing 
plaintiff's  injury  in  running  its  train  from  30  to  00  miles  an 
hour  in  violation  of  the  city  ordinance,  and  it  is  utterly  im- 
material  whether  it  was  guilt^^  of  negligence  in  any  other 
form  or  not ;  and  yet  on  this  issue  there  was  evidence  of 
recklessness  in  the  management  of  the  train  in  question.  It 
must  have  been  running  at  a  break-neck  speed.  The  weight 
of  the  evidence  is  that  it  was  running  from  40  to  60  miles  an 
hour.  Plaintiff  saw  it,  and  in  the  twinkling  of  an  eye,  almost, 
**  a  waver,*'  and  the  crash  came.  The  jury  might  very  well 
find  it  to  be  carelessness  to  go  at  such  a  rate,  in  such  a  place, 
under  such  circumstances,  flying  by  stations  and  over  cross- 
ings without  halting,  aside  from  the  requirement  of  any  ordi- 
nance or  statute. 
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3.  It  is  again  insisted  that  the  court  erred  in  submitting 
the  question  of  plaintiff's  contributory  negligence  to  the  jury 
in  the  instructions  given,  and  that  certain  instruc-  ,^ 
tions  prayed  by  defendant  on  that  question  ought  »ubmittiB|f* 
not  to  have  been  refused.  The  court  in  substance  comtribatory 
told  the  jury  in  its  instructions  Nos.  i,  2  and  3  that  «>•?«»•■«• 
plaintiff  was  entitled  to  recover,  if  he  was  himself  *""'"'^* 
exercising  that  degree  of  care  and  prudence  that  an  ordi- 
narily careful  and  prudent  person  under  like  circumstances 
woufd  have  exercised,  and  that  the  collision  was  caused  by 
the  negligence  of  defendant  (i)  in  moving  the  train  at  a 
greater  rate  of  speed  that  six  miles  an  hour;  (2)  in  failing  to 
constantly  sound  the  bell;  or  (3)  in  failing  to  exercise  that 
degree  of  care  and  prudence  in  (he  handling  and  managing 
of  the  train  which  an  ordinarily  careful  and  prudent  person, 
engaged  in  like  business,  would  have  exercised.  As  we 
have  remarked,  it  is  immaterial  in  this  case  what  the  court 
says  about  the  sources  of  defendant's  negligence.  It  being 
conceded  that  it  was  guilty  of  negligence /^rj^  in  running  the 
train  in  violation  of  the  city  ordinance,  the  only  question  of 
fact  that  the  jury  had  to  deal  with  and  determine  was 
whether  plaintiff  was  guilty  of  contributory  negligence,  and 
on  this  question*  the  court  instructed  the  jury  as  follows: 
**(4)  And,  on  the  other  hand,  it  was  the  duty  01  the  plaintiff, 
in  crossing  or  attempting  to  cross  the  defendant's  railroad 
track,  to  have  exercised  that  degree  of  care  and  prudence 
that  an  ordinarily  careful  and  prudent  person  under  like 
circumstances  would  have  exercised ;  and  a  failure  to  ex- 
ercise such  a  degree  of  care  and  prudence  would  render  him 
guilty  of  negligence.**  **  (6)  But  although  the  defendant  was 
guilty  of  negligence  in  running  its  trains  at  a  greater  rate  of 
speed  than  six  miles  an  hour,  and  although  you  may  believe 
from  the  evidence  that  the  defendant  was  also  guilty  of  negli- 
gence, as  that  term  is  explained  in  either  the  second  or  third 
of  the  foregoing  instructions,  and  although  you  may  believe 
from  the  evidence  that  such  negligence  of  the  defendant  con- 
tributed to  cause  the  collision  in  question,  )'et  if  you  also  be- 
lieve from  the  evidence  that  the  plaintiff  was  also  guilty  of 
negligence,  as  that  term  is  explained  in  the  fourth  instruction 
foregoing,  and  that  such  negligence  of  the  plaintiff  directly 
contributed  to  cause  said  collision, — that  is  to  say,  if  you  be- 
believe  from  the  evidence  that  said  collision  was  the  result, 
not  of  the  negligence  of  the  defendant  alone,  but  of  the  joint 
negligence  of  both  plaintiff  and  defendant, — then  the  plaintiff 
is  not  entitled  to  recover,  and  your  verdict  should  be  for  the 
defendant.  (7)  If  the  jury  find  from  the  evidence  that  the 
plaintiflF  approached  the  railwa}'  crossing  with  his  horse  and 
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buggy  without  paying  any  attention  to  his  own  safet}',  but 
trusted  to  the  obligations  imposed  upon  the  railway  com- 
pany to  warn  him  ol  an  approaching  engine  and  train,  and 
was  injured  by  reason  of  his  failure  to  so  pay  attention,  they 
will  find  a  verdict  for  the  defendant.** 

The  defendant  asked  the  court  to  instruct,  and  the  court 
refused  to  instruct,  the  jury  that,  unless  the  plaintiff  carefully 
and  constantly  looked  and  listened  for  a  train  as  he  ap- 
proached and  went  on  to  the  crossing,  he  could  not  recover; 
or,  if  he  attempted  to  cross  before  he  had  ascertained  whether 
a  train  was  approaching,  or  if  he  saw  a  train  which  he  sup- 
posed to  be  a  switch-engine,  and  then  paid  no  further  atten- 
tion to  ascertain  whether  such  engine  was  approaching  in 
fact,  he  could  not  recover. 

VVe  will  not  say  anything  further  in  regard  to  the  mistake 
plaintiff  made.  We  think  we  have  said  enough  to  show  that 
the  part  of  the  charge  prayed  by  defendant  as  to  that  was 
properly  refused.  Nor  will  we  add  anything  to  what  has 
already  been  said  about  the  duty  of  plaintiff  to  constantly 
look  and  listen,  or  to  look  and  listen  after  he  honestly  sup- 
posed he  knew  the  facts  of  the  situation.  Defendant  urges 
that  the  instructions  it  asked  ought  to  have  been  given  be- 
cause the  instructions  given  are  not  specific  enough  in  inform- 
ing the  jurv  what  contributory  negligence  is.  We  differ 
with  defenrfant*s  counsel  in  this  regard.  In  the  fourth  in- 
struction the  court  defines  negligence  to  be  a  failure  to 
exercise  that  degree  of  care  and  prudence  that  an  ordinarily 
careful  and  prudent  person,  under  like  circumstances,  would 
exercise.  Then  in  the  sixth  instruction  the  court  says  that, 
although  defendant  was  guilty  of  negligence,  yet  if  plaintiff 
was  also  guilty  of  negligence,  as  defined  by  the  court,  and 
that  such  negligence  directly  contributed  to  cause  the  col- 
lision,— />.,  if"  the  collision  was  the  result,  not  of  the  negli- 
gence of  the  defendant  alone,  but  of  the  joint  negligence  of 
both  plaintiff  and  defendant,**— then  the  plaintiff  was  not  en- 
titled to  recover.  This  is  terse,  vigorous  English,  and  we  do 
not  see  how  the  court  could  have  made  it  more  plain  to  the 
jury  what  was  meant  by  contributory  negligence  of  the 
plaintiff  that  would  defeat  his  claim  for  damages.  Negli- 
gence is  admirably  defined  by  the  court,  and  the  definition 
given  conforms  to  the  law.  Beach,  Contrib.  Neg.  §§  2,  3 ; 
Tetherow  v.  St.  Joseph  &  F.  M.  R.  Co.,  98  Mo.  74;  Wilkins 
V,  St.  Louis,  J.  M.  &  S,  R.  Co.,  loi  Mo.  93.  And  then  the 
court  tells  the  jury  in  an  explicit  manner  when  negligence 
is  contributory.  The  court,  in  this  case,  could  not  have  told 
the  jury  that  plaintiff  was  negligent  if  he  failed  to  look  and 
listen.     He  did  both.     If  he  was  negligent  at  all,  it  was  be- 
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cause  he  failed  to  exercise  proper  care  in  verifying  his  im- 
pression about  the  engine  he  saw  being  a  switch-engine.  It 
is  a  question  of  fact  for  the  jury,  and  not  of  law  for  the  court, 
to  determine  whether  plaintiff  should,  under  the  circum- 
stances, have  looked  aeain.  It  was,  we  think,  properly'  left 
to  the  jury  to  say  whether  plaintiff's  conduct  conformed  to 
that  of  an  ordinarily  careful  and  prudent  man.  Jurymen  yre 
taken  from  the  body  of  the  people,  and  they  are  supposed  to 
be  men  of  ordinary  care  and  prudence,  and  it  is  peculiarly 
within  their  province  to  determine  what  care  and  prudence 
dictate  under  given  circumstances.  But,  if  anytning  was 
lacking  in  the  definition  of  plaintiff's  duty  under  the  circum- 
stances, it  was  supplied  by  the  seventh  instruction,  supra, 
which  was  given  at  the  instance  of  defendant. 

We  hold  that  the  instructions,  taken  as  a  whole,  were  ex- 
ceptionally clear,  and  presented  the  issues  to  the  jury  in  a 
very  concise  and  yet  lucid  manner.  Under  these  instruc- 
tions the  jury  in  their  verdict  negatived  the  contributory 
negligence  of  the  plaintiff,  and  in  this  we  think  they  were 
supported  by  the  evidence. 

4.  Defendant  contends,  in  the  last  place,  that  the  verdict 
of  $10,175  is  excessive  to  that  degree  that  it  must  have  been 
the  result  of  corruption,  passion,  or  prejudice  on* 
the  part  of  the  jury.  We  confess  that  the  sum  f*c"Jfi"  "'** 
awarded  plaintiff  is  large,  but  we  do  not  think  it 
so  excessive  that  we  ought  to  interfere.  The  $175  we  pre- 
sume was  allowed  for  the  damage  to  the  horse  and  buggy, 
and  the  $10,000  for  the  injury  to  plaintiff's  person.  The  evi- 
dence tends  to  show  that  the  plaintiff,  after  the  accident,  was 
found  lying  on  the  ground  in  an  insensible  condition ;  that 
he  came  to  in  a  short  time  :  that  he  was  terribly  scarred  and 
bruised  about  the  face,  his  nose  broken,  three  of  his  teeth 
knocked  out,  three  of  his  ribs  broken  near  the  spine  ;  that 
there  was  partial  paralysis  on  the  left  side  of  his  face ;  his 
left  side  and  spine  were  injured  from  the  shock ;  that  his  hip 
on  the  left  sicie  was  injured,  and  there  was  constant  pain  on 
that  side,  and  that  he  was  lame  at  the  time  of  the  trial,  which 
occurred  in  April,  1888,  the  accident  occurring  in  the  pre- 
vious August ;  that  plaintiff  was  sixty  years  old  ;  that  the  in- 
juries were  probably  permanent,  and  disabled  him  from 
practicing  his  profession  to  some  extent,  his  income  previous 
to  the  accident  being  about  $2,500  per  annum.  It  is  evident 
plaintiff's  injuries  have  wrecked  him  physically.  The  shock 
received  under  the  circumstances  of  this  case,  in  connection 
with  the  injuries  inflicted,  must  of  necessity  leave  its  impress 
for  life  upon  a  man  of  the  plaintiff's  age.  What  damage  he 
ought  to  receive  must  be  left  somewhat  to  the  jury.     There 
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is  no  fixed  standard  by  which  to  estimate  damages  of  this 
character,  and  it  is  unfortunate  there  is  none.  This  is  an  im- 
perfection in  the  administration  of  law,  but  it  is  an  imperfec- 
tion that  inheres  in  all  human  institutions.  We  cannot  help 
it  if -some  juries  place  a  high,  while  others  put  a  low,  value 
on  life  ana  limb.  All  the  courts  can  do  is  to  interfere  with 
the  verdicts  of  juries  when  it  is  manifest  that  they  are  the  re- 
sult of  corruption,  prejudice,  or  passion.  We  cannot  say  that 
of  the  verdict  in  this  case.  It  was  for  the  jurors  to  say  what 
damage  the  plaintiff  ought  to  have.  They  fixed  the  amount 
at  $10,175,  and  under  the  facts  of  the  case  we  do  not  feel  au- 
thorized, and  we  have  no  disposition  to  interfere.  Porter  v. 
Hannibal  &  St.  J.  R.  Co.,  71  Mo.  66,  2  Am.  &  Eng.  R. 
Cas.  44;  Dougherty  z/.  Missouri  Pac.  R.  Co.,  97  Mo.  647,  37 
Am.  &  Eng.  R.  Cas.  206 ;  Griffith  v.  Missouri  Pac.  R.  Co.,  98 
Mo.  168 ;  Sheehy  v.  Kansas  City  R.  Co.,  94  Mo.  574,  32  Am. 
&  Eng.  R.  Cas.  233. 

Judgment  affirmed.     All  concur. 

ON   REHEARING. 

Thomas,  J. — The  questions  decided  in  the  foregoing  opin- 
ion are  of  such  gravity  and  frequent  occurrence  that  we  have 
gone  fully  over  the  same  ground,  on  the  motion  for  rehear- 
ing. The  able  counsel  for  defendant  prepared  and  printed 
an  elaborate  argument  in  support  of  this  motion,  and  has 
displayed  great  learning  and  industry  in  collecting  and  ar- 
ranging the  authorities,  and  thereby  the  task  of  reinvestiga- 
tion was  made  comparatively  light  for  the  court. 

1.  It  is  assumed  in  the  motion  for  rehearing  that  we  de- 
cided  (i)  that  the  plaintiff  was    not  guilty    of  contributory 

negligence ;  and  (2)  that  he  did  not  make  the  mis- 
dMi'd^d.  ^^^^  negligently.     We  decided  neither.     We  sim- 

ply held  that  there  was  some  evidence  from  which 
the  jury  might  fairly  infer  that  plaintiff  exercised  ordinary 
care  in  crossing  the  track,  and  that,  under  the  facts  of  the 
case,  it  was  a  question  for  the  jury  whether  his  mistake,  and 
consequent  feeling  ot  security,  were  reasonable. 

2.  Speaking  of  what  was  said  in  our  opinion  on  the  ques- 
tion of  plaintiff's  mistake,  defendant's  attorney,  in  his  argu- 
i¥h«nmuuk6  "^^"^  says :  *' The  standard  of  judgment  set  up 
wiiiexcuiie  in  this  case  should  be  universally  applicable,  for 
neg^iigence-  the  law  is  uo  rcspcctcr  of  persons ;  but,  with  due 
"^m  V****  deference,  we  submit  that,  in  a  suit  against  a  rail- 
•mpojei.  road  company,  the  honest  mistake  of  its  employes 
will  never  be  accepted  as  sufficient  to  relieve  it  from  liability. 
We  know  the  court  has  meant  nothing  of  the  sort,  but  it 
has,  none  the  less,  set  up  a  double  and  ranging  standard  of 
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duty,  making  one  requirement  of  members  of  the  general 
public,  and  a  different  and  far  higher  requirement  of  railroad 
men."  This  is  a  very  grave  charge,  if  true.  Counsel  con- 
tends that  he  is  justified  in  making  this  charge  by  a  reference 
to  the  varying  standards  announced  in  Donahue  v,  Wabash, 
St.  L.  &  P.  R.  Co.,  83  Mo.  543  ;  Werner  v.  Citizens'  R.  Co.. 
81  Mo.  368;  and  Isabel  v.  Hannibal  &  St.  J.  R.  Co.,  60  Mo. 
475 — o"  ^^^  side,  and  the  case  at  bar  on  the  other.  In  the 
Isabel  Case  **  the  engineer  saw  what  he  honestly  took  to  be 
a  dog  on  the  track ;  it  was  a  child."  The  trial  court  in- 
structed the  jury  that  if  they  found  that  the  engineer,  *' by 
the  exercise  of  ordinary  skill  and  caution,  might  have  ob- 
served the  child  on  the  railroad  track,  and  recognized  him  as 
an  infant,  in  time  to  stop  the  train  before  it  reached  and  ran 
upon  him,"  then  the  corporation  was  liable.  This  court  ap- 
proved the  instruction.  The  jury  found  the  fact,  and  the 
court  declared  the  law.  In  the  Werner  Case,  a  "  street-car 
driver  saw  what  he  honestly  took  to  be  a  bag  of  oats  or 
bunch  of  hay  upon  the  track.  It  proved  to  be  a  prostrate 
man."  The  court  again  instructed  the  jury  that  if  tne  driver 
of  the  car  **  by  the  exercise  of  ordinary  care  and  prudence, 
might  have  ascertained  that  the  object  he  saw  lying  in  the 
track  was  a  human  being,  before  he  ran  over  it,  and  might 
have  stopped  the  car  and  avoided  running  over  the  de- 
ceased," the  corporation  was  liable.  The  jury  again  found 
the  fact,  and  the  court  declared  the  law.  In  the  Donahue 
.  Case  a  child  was  killed,  and  the  court  told  the  jury  :  *'  If 
the  injury  of  the  child  could  have  been  avoided  alter  the 
employes  learned  of  the  danger  in  which  the  child  was  or 
might  have  learned  of  his  dangerous  situation  by  the  use  of 
reasonable  diligence,"  then  the  railroad  company  was  liable. 
Here,  likewise,  the  jury  found  the  fact,  and  the  court  applied 
the  law.  In  none  of  tfiese  cases  did  the  court  say  that  de- 
fendant's mistakes  were  negligent  as  a  matter  of  law.  In 
each  case  it  was  distinctly  left  to  the  jury  to  find  whether 
there  was  negligence  or  not.  The  court  did  not  assume  that 
duty.  Nor  in  the  case  at  bar  did  the  court  instruct  the 
jury  that  plaintiff's  mistake  excused  him,  but  the  court 
did  instruct  that,  if  plaintiff  was  guilty  of  contributory  negli- 
gence in  crossing,  he  could  not  recover.  As  in  the  other 
cases,  so  here,  the  jury  decided  the  fact;  the  court,  the  law. 
There  is  a  marked  dffference,  however,  in  the  cases  cited 
and  the  one  under  discussion.  The  street-car  driver  in  the 
Werner  Case  and  the  engineer  in  the  Isabel  Case  saw  some- 
thing on  the  track,  and  they  knew  that  anything  in  that  po- 
sition was  dangerous  to  the  life  and  property  under  their 
charge.     Hence  if  they  had  not  been  mistaken,  but  had  there 
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been  in  fact  a  sack  of  oats  on  the  track  in  one  case,  and  a 
dog  in  the  other,  they  would  have  been  guilty  of  negli- 
gence, even  recklessness,  in  taking  no  steps  to  guard  the 
cars  under  their  control  from  danger.  Not  so  with  Dr. 
Gratiot.  If  he  had  made  no  mistake,  that  is,  if  the  engine 
had  been  in  fact  what  he  supposed  it  was,  as  to  him  it 
would  have  been  perfectly  harmless.  This,  we  take  it, 
sufficiently  disposes  of  the  argument  that  this  court  applies 
one  standard  of  duty  to  railroad  corporations  and  another 
to  the  general  public.  The  same  rule  is  applied,  and  ought 
to  be  applied,  to  both.  We  did  not  say,  nor  do  we  now  say, 
that  a  mistake  excuses  a  man  in  all  Cases  and  everywhere, 
nor  do  we  say  that  a  mistake  will  not  excuse  him  in  any 
case  or  under  any  circumstances. 

3.  There  are  two  contentions  of  defendant  that  we  will 

consider    together:     (i)   That    the    evidence    so 

AS  to  eon-        clearly  shows  contributory  negngence  on  piamt- 

tribntory        iff's  part  that  the  court,  as  a  matter  of  law,  ought 

■egiifeare-     to  havc  declared  that  he  could  not  recover ;  and 

llTw/fJ^t  (^)  ^^^^'  conceding  the  facts  of  the  case  were  of 
such  a  character  as  to  authorize  the  submission  of 
the  question  of  plaintiff's  negligence  to  the  jury,  yet  the  court 
ought  to  have  told  the  jury  what  facts,  if  proved,  would  have 
constituted  negligence. 

If  we  understand  the  second  contention  correctly,  it  is  that 
the  court,  in  its  instructions,  ought  to  have  informed  the 
jury  what  a  man  of  ordinarjr  prudence  would  have  done  at 
the  time  and  place  of  this  injury ;  that  simply  telling  the 
jury  that  '*  it  was  the  duty  of  the  plaintiff  in  crossing,  or  at- 
tempting  to  cross,  the  detendant's  railroad  track  to  have  ex- 
ercised that  degree  of  care  and  prudence  that  an  ordinarily 
careful  and  prudent  person,  under  the  circumstances,  would 
have  exercised,  and  a  failure  to  exercise  such  degree  of  care 
and  prudence  would  render  him  guilty  of  negligence/*  and 
that  he  could  not  recover**  if  he  approached  the  railway 
crossing  with  his  horse  and  buggy,  without  paying  any  at- 
tention to  his  own  safety,  but  trusted  to  the  obligations  im- 
posed upon  the  railroad  company  to  warn  him  of  an  ap- 
proaching engine  and  train,"  was  not  enough. 

It  seems  that  the  question  of  demurrer  to  evidence  has 
been  so  often  before  the  English  and  American  courts,  and 
has  been  so  ably  and  exhaustively  discussed  by  the  courts 
and  text  writers,  especially  in  the  last  25  years,  that  we  ought 
ere  this  time  to  have  some  reliable  guides;  but  we  must  con- 
fess the  question  is  apparently  involved  in  as  much  difficulty 
as  ever,  and  in  an  especial  manner  do  we  find  a  great  con-* 
trariety  of  conflicting  opinions  on  what  may  aptly  be  termed 
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"  the  law  of  the  railroad  crossing."  The  difficulty  does  not 
lie  in  the  formulation,  but  application,  of  general  rules. 
That  contributory  negligence  of  the  injured  parly,  with  but 
few  exceptions,  will  defeat  a  recovery,  and  that  a  party  is 
guilty  of  contributory  negligence  when  he  fails  to  conform 
to  what  the  law  requires  of  him,  or  to  what  a  man  of  ordi- 
nary prudence  would  usually  do  under  the  same  circum- 
stances, are  axioms  of  the  law.  Thus  far  all  is  easy,  but 
when  we  enter  upon  an  inquiry  into  what  men  of  ordinary 
prudence  would  do,  under  given  circumstances,  the  diver- 
gence of  judicial  opinion  begins.  The  adjudged  cases  not 
only  show  that  the  courts  and  judges  have  been  and  that 
they  are  now  divided  as  to  what  ordinary  prudence  is,  but 
also  as  to  who  shall  determine  when  a  man  has  exercised  or- 
dinary prudence  in  a  concrete  case.  An  effort  has  been  made 
to  find  and  mark  the  line  where  the  province  of  the  court 
ends  and  that  of  the  jury  begins,  but  it  has,  in  a  large  degree, 
been  fruitless.  Much  01  the  difficulty  and  confusion  involved 
in  the  discussion  of  the  subject  of  negligence  and  contribu- 
tory negligence  has  grown  out  of  a  desire  on  the  part  of  the 
courts  to  lay  down  abstract  rules  touching  them,  and  a  fail- 
ure to  make  proper  distinctions  between  a  question  of  fact 
and  a  question  of  law.  Negligence  results  from  a  violation 
of  duty.  If  the  duty  be  prescribed  by  law.  its  violation  is 
negligence  per  se,  and  the  court  is  bound  to  so  declare  it. 
But  whether  A.  B.  violated  such  a  duty  is  always  a  question 
of  fact.  If  the  duty  be  not  prescribed  by  law,  then  the  ques- 
tion whether  its  violation  is  negligence  is  one  of  fact.  Of 
course,  we  make  a  distinction  between  what  the  positive  law 
requires  and  what  prudence  requires.  The  law  cannot  pre- 
scribe what  men  shall  do,  except  in  a  comparatively  fe^ 
cases.  In  the  majority  of  cases  the  law  gives  no  specific  in- 
structions,  but  it  requires  every  one  to  exercise  ordinary 
prudence  in  his  dealings  with  others.  In  those  cases  where 
the  law  gives  no  specific  directions  as  to  conduct,  the  ques- 
tion whether  A.  6.  was  guilty  of  a  violation  of  duty,  and 
hence  guilty  of  negligence,  is  always  a  question  of  fact;  the 
law  neither  prescribing  the  standard  by  which  to  measure 
A.  B.*s  conduct  nor  determining  what  his  conduct  was. 
And  here  again  it  is  important  to  note  a  distinction  between 
the  capacity  in  which  the  court  acts  in  determining  and  de- 
claring a  fact  and  the  law.  Our  meaning  can  be  better  un- 
derstood by  illustmtions.  The  court  declares,  as  a  matter 
of  law,  that  the  running  of  a  train  at  a  greater  rate  of  speed 
that  that  prescribed  by  ordinance  is  negligence,  and,  as  a 
matter  of  fact,  that  A.  B.  ran  a  train  at  a  greater  rate  of 
speed  than  authorized  by  ordinance.     The  law  never  declares 
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that  A.  B.  violated  the  ordinance,  but  the  court,  sitting  as  a 
trior  of  the  fact,  does.  In  other  words,  the  court,  sitting  as 
a  jury,  finds  and  declares  that  A.  B.  violated  the  ordinance, 
and  then,  as  a  court  administering  the  law,  declares  that  A. 
B.  was  guilty  of  negligence.  Take  a  case  where  the  law  has 
not  prescribed  what  a  party  shall  do,  except  that  he  shall  be 
ordinarily  p)rudent.  The  law  has  not  prescribed  the  speed 
of  trains  outside  of  cities  and  towns,  and  not  always  in  them. 
Hence  in  this  class  of  cases  there  are  two  questions  of  fact 
to  be  determined:  (i)  What  is  an  imprudent  speed  of  a 
train?  (2)  Did  the  party  charged  run  the  train  at  this  im- 
prudent speed  ?  The  law  does  not  require  a  party  approach- 
ing a  railroad  to  stop,  look,  and  listen,  but  it  does  require 
him  to  exercise  ordinary  prudence.  When  A.  B.  crosses  the 
track,  therefore,  two  questions  of  fact  must  \St  determined: 
(i)  What  did  ordinary  prudence  require  him  to  do?  and  (2) 
did  he  come  up  to  the  standard  of  ordinary  prudence  ?  "  There 
is  no  doubt  that,  where  it  appears  beyond  controversy  that 
a  failure  to  stop,  look,  or  listen  was  a  proximate  cause  of  an 
injury,  the  courts  will  hold  such  failure  contributor}'  negli- 
gence as  a  matter  of  law.  Schofield  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  114  U.-  S.  615,  19  Am.  &  Eng.  R.  Cas.  353 ;  Hixson  v. 
Railroad  Co.,  80  Mo.  335.  But  this  is  a  very  different  mat- 
ter from  holding  a  failure  to  stop,  look,  or  listen  negligence 
per  scy  sufficient  to  bar  a  recov^er}-.  In  the  one  line  of  cases, 
it  is  properly  held  that  a  failure  to  stop,  look,  or  listen  was 
negligence,  as  a  matter  of  law,  upon  the  undisputed  facts, 
because  ordinary  care  required  the  precaution,  and  the  fail- 
ure to  take  it  was  a  proximate  cause  of  the  injury  that  fol- 
lowed. In  other  words,  there  is  a  difference  between  negli- 
gence per  sey  without  regard  to  the  surrounding  circum- 
stances, and  negligence  as  a  matter  of  law,  in  view  of  all  the 
circumstances."  Note  2,  p.  72,  4  Am.  &  Eng.  Enc.  Law. 
This  seems  to  be  a  refinement  without  substantial  basis ;  a 
distinction  without  a  difference.  It  seems,  at  first  blush,  to 
be  somewhat  ambiguous.  What  is  the  difference  between 
negligence /^r  5r  and  negligence  **as  a  matter  of  law,  in  view 
of  all  the  circumstances?"  The  ambiguity,  however,  disap- 
pears by  putting  the  proposition  in  another  form,  and  in  a 
form,  too,  which  does  not  change  its  significance.  Negli- 
gence, "  as  a  matter  of  law,  in  view  of  all  the  circumstances,'* 
is  simply  negligence  as  a  matter  of  fact  under  the  law,  in 
view  of  all  the  circumstances,  in  a  concrete  case.  That  is  to 
say,  the  court,  sitting  as  a  jury,  finds  thfe  fact  of  negligence 
from  all  the  circumstances,  and  then  declares  the  law  upon 
the  fact  thus  found.  That  the  fact  of  negligence  may  be  ad- 
mitted or  may  clearl)^  appear  from  undisputed  facts  does  not 
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render  it  any  the  less  a  fact  as  contradistinguished  from  law, 
and,  and  when  the  court  finds  and  declares  it,  it  proceeds  as 
a  jury,  and  not  as  a  court.  Sometimes  negligence  is  called  a 
mixed  question  of  law  and  fact.  This  is  strictly  not  an  ac- 
curate statement,  but  misleading.  In  every  concrete  case 
there  is  a  question  of  fact  and  a  question  of  law,  but  the  fact 
is  an  unmixed  fact,  and  the  law  unmixed  law.  Simply  be- 
cause the  court  as  a  jury  finds  the  fact,  and  the  law  is  applied 
by  the  same  court  as  a  court  to  the  fact  thus  found,  does  not 
make -them  a  mixed  question  of  law  and  fact.  In  that  line  of 
cases  where  the  law  does  not  prescribe  what  shall  by  done, 
the  standard  of  ordinary  prudence,  in  the  very  nature  of 
things,  shitts  with  the  varying  circumstances  01  each  case. 
Men,  from  nature  and  habit,  vary  in  their  conceptions  of 
prudence.  There  is  no  fixed  standard  of  universal  applica- 
tion among  men.  When  the  trior,  whether  judge  or  juror, 
determines  that  a  party  has  not  exercised  ordinary  care,  he 
necessarily  fixes  in  his  mind  a  standard  by  which  to  measure 
the  party's  conduct,  and  then  finds  he  failed  to  come  up  to 
that  standard.  Where  the  law  has  fixed  no  standard,  a 
standard  must  be  adopted  before  we  can  proceed  in  a  given 
case.  Who  shall  fix  the  standard,  the  court  or  jury?  The 
court,  in  determining  a  demurrer  to  evidence,  has  a  delicate 
and  important  duty  to  perform.  We  think,  however,  that  if 
the  distinction  between  law  and  fact,  and  the  capacity  in 
which  the  court  acts  when  determining  the  one  and  the 
other,  as  heretofore  indicated,  be  kept  in  mind,  but  little  dif- 
ficulty  can  arise  in  the  disposition  of  a  given  case. 

There  is  no  question  about  the  right  and  duty  of  the 
court  to  declare  the  law,  but  when  it  assumes  to  determine 
a  fact  as  contradistinguished  from  law,  and  peremptorily 
direct  the  jury  to  conform  to  that  fact,  it  enters  a  field  whose 
boundaries  have  not  been  definitely  fixed,  and  the  decision 
must  be  predicated  on  the  facts  of  each  case.  Are  there  any 
rules  by  which  the  court  must  be  governed?  We  know  of 
none,  but  there  are  rules  which,  tnough  not  infallible,  are 
helpful  guides  in  our  concrete  investigations.  "  Where  the 
facts  are  so  clear  and  decided  that  the  inference  of  negli- 
gence is  irresistible,  it  is  the  duty  of  the  judge  to  decide  ;  but 
when  the  facts,  or  the  inferences  to  be  drawn  from  them,  are 
in  any  degree  doubtful,"  the  iury  must  df  cide.  Keller  v.  New 
York  Cent.  R.  Co.,  24  How]  Pr.  (N.  Y.)  172.  This  language 
was  quoted  and  approved  by  this  court  in  Barton  v.  St.  Louis 
&  I.  M.  R.  Co.,  52  Mo.  253 :  "  A  demurrer  to  evidence  admits 
every  fact  which  any  of  the  evidence  tends  to  prove,  and 
also  every  fact  that  the  jurors  may,  with  any  propriety, 
infer  from  the  evidence  before  them.     It  should  be  allowed 
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only  when  the  evidence  thus  considered  wholly  fails  to  make 

5 roof  of  some  essential  averment-"  Noeninger  7'.  Vogt,  88 
_  lo.  590.  "  If,  upon  a  given  state  of  facts,  negligence  can  be 
clearly  asserted,  then  the  court  may  so  declare ;  but  if  rea- 
sonable minds-may  differ  as  to  the  conclusions  to  be  drawn 
from  the  given  facts,  then  the  question  of  negligence  must 
be  determined  from  all  the  surrounding  circumstances." 
Barry  v.  Hannibal  &  St.  J.  R.  Co.,  98  Mo.  62 ;  Kelly  v,  Han- 
nibal &  St.  J.  R.  Co.,  70  Mo.  604:  Tetherow  v,  St.  Joseph  & 
T.  M.  R.  Co.,  98  Mo.  74;  Hfihn  v,  St.  Joseph  &  T.  M.  R.  Co., 
92  Mo.  440;  Tabler  v.  Hannibal  &  St.  J.  R.  Co.,  93  Mo.  79, 
31  Am.  &  Eng^.  R.  Cas.  185;  Wilkins  7'.  St.  Louis,  I.  M.  &  S. 
R.  Co.,  101  Mo.  93. 

Judge  COOLEY  in  Detroit  &  M.  R.  Co.  v.  Van  Steinburg, 
17  Mich.  99,  clearly  expresses  our  views  on  this  important 
subject  in  the  following  language :  **  The  case,  however, 
must  be  a  very  clear  one,  which  would  justify  the  court  in 
taking  upon  itself  this  responsibility,  r or,  when  the  judge 
decides  that  a  want  of  due  care  is  not  shown,  he  necessarily 
fixes  in  his  own  mind  the  standard  of  ordinary  prudence,  and, 
measuring  the  plaintiff*s  conduct  by  that,  turns  him  out  of 
court  upon  his  opinion  of  what  a  reasonably  prudent  person 
ought  to  have  done  under  the  circumstances.  He  thus  makes 
his  own  opinion  of  what  would  be  generally  regarded  as  pru- 
dence a  definite  rule  of  law.  It  is  quite  possible  that  if  the 
same  question  of  prudence  were  submitted  to  a  jury,  col- 
lected from  different  occupations  of  society,  and  perhaps  bet- 
ter competent  to  judge  of  the  common  opinion,  he  mi^htfind 
them  differingr  ^vith  him  as  to  the  ordinarv  standard  of 
proper  care.  The  next  Judge,  trying  a  similar  case,  may 
also  be  of  a  different  opinion,  and,  because  the  case  is  pot 
clear,  hold  that  to  be  a  question  of  fact  which  the  first  has 
ruled  to  be  one  of  law.  Indeed,  I  think  the  cases  are  not  so 
numerous  as  has  been  sometimes  supposed,  in  which  a  judge 
could  feel  at  liberty  to  take  the  question  of  the  plaintiff's 
negligence  away  from  the  jury.  *  *  *  Negligence,  as  I 
understand  it,  consists  in  a  want  of  that  reasonable  care 
which  would  be  exercised  b}'  a  person  of  ordinary  prudence 
under  all  the  existing  circumstances,  in  view  of  tne  probable 
danger  of  injury.  The  injur}^  is  therefore  one  which  must 
take  into  consideration  all  these  circumstances,  and  it  must 
measure  the  prudence  of  the  parties'  conduct  by  a  standard 
of  behavior  likely  to  have  been  adopted  by  other  persons  of 
common  prudence.  Moreover,  if  the  danger  depends  at  all 
upon  the  action  of  any  other  person,  under  a  given  set  of 
circumstances,  the  prudence  of  the  part)'  injured  must  be 
^estimated  in  view  01  what  he  had  a  right  to  expect  from  such 
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Other  person,  and  he  is  not  to  be  considered  blamable,  if  the 
injury  has  resulted  from  the  action  of  another,  which  he 
coula  not  have  reasonably  anticipated.  Thus  the  problem  is 
complicated  by  the  necessit}'  of  taking  into  account  the  two 
sets  of  circumstances  affecting  the  conduct  of  different  per- 
sons, and  is  only  to  be  satisfactorily  solved  by  the  jury  plac- 
ing themselves  in  the  position  of  the  injured  person,  and  ex- 
amining those  circumstances  as  they  presented  themselves  to 
him,  and  from  that  standpoint  judging  whether  he  was  guilty 
of  negligence  or  not.  It  is  evident  that  such  a  problem 
cannot  usually  be  one  upon  which  the  law  can  pronounce  a 
definite  sentence,  and  that  it  must  be  left  to  the  siftine  and 
determination  of  a  jury."  "Twelve  men,"  says  Justice  Hunt 
a(  the  supreme  court  of  the  United  States,  in  Sioux  City  & 
P.  R.  Co.  V.  Stout,  17  Wall.  (U.  S.)  659,  "of  the  average  of 
the  community,  comprising  men  of  education,  of  little  edu- 
cation,  men  of  learning,  and  men  whose  learning  consists 
only  in  what  they  have  they  have  themselves  seen  and  heard, 
the" merchant,  the  mechanic,  the  farmer,  the  laborer,  these  sit 
toojether,  consult,  apply  their  separate  experience  of  the 
iiflfairs  of  life  to  the  facts  proven,  and  draw  a  unanimous  con- 
clusion. This  average  judgment,  thus  given,  it  is  the  great 
effort  of  the  law  to  obtain.  It  is  assumed  that  twelve  men 
know  more  of  the  common  affairs  of  life  than  does  one  man; 
that  they  can  draw  wiser  and  safer  conclusions  from  admitted 
facts  thus  occurring,  than  can  a  single  judge." 

Judge  Porter's  observations  in  Ernst  v.  Hudson  River  R. 
Co.,  32  How.  Pr.  (N.  Y.)  loc.  cit.  91,  are  opposite  in  this 
connection.  He  sa^'s:  "Even  among  the  cases  which  have 
been  held  so  plain  as  to  justify  a  nonsuit,  there  have  been 
few  in  which  the  judges  have  not  themselves  disagreed, 
and  the  inquiry  naturally  occurs  to  the  mind  whether  we 
are  less  liable  than  jurors  to  err  on  questions  of  pure  fact, 
pertaining  to  the  ordinary  affairs  of  life.  Our  law  is  framed 
upon  the  theory  that  on  such  questions  the  citizen  can  rely 
with  more  security  on  the  concurrent  judgment  of  twelve 
jurors  than  on  the  majority  vote  of  a  divided  bench.  Una- 
nimity is  not  required  in  our  decisions  on  questions  of  law. 
It  is  otherwise  with  jurors,  charged  with  determining  issues 
of  fact,  and  such  issues  should  not  be  withheld  from  the  usual 
arbiters,  unless  the  evidence  leads  so  clearly  to  one  result 
that  there  is  no  room  for  honest  difference  between  intelli- 
gent and  upright  men.  A  nonsuit  should  always  be  granted 
where  the  proof  is  so  clear  as  to  warrant  the  assumption,  in 
good  faith,  that,  if  the  questions  were  submitted  to  the  jury, 
they  would  find  the  culpable  negligence  of  the  plaintiff  con- 
tributed to  the  injury.     But  we  have  had  occasion  recently 
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to  bear  nonsuits  of  this  kind  justified  on  the  novel  ground 
that,  unless  the  fact  be  determined  in  one  way  by  the  judge, 
it  will  be  sure  to  be  determined  the  other  way  by  the  jury. 
The  corrections  ol  judicial  opinions  on  mere  questions  of  fact 
may  well  be  distrusted  when  we  find  them  confessedly  op- 
posed to  the  common  sense  of  mankind." 

Mr.  Beach  says:  **In  the  ultimate  determination  of  the  . 
question  whether  plaintiff  was  guilty  of  negligence,  two  sep- 
arate inquiries  are  involved:  First,  what  was  ordinary 
care,  under  the  circumstances?  and,  second^  did  the  conduct 
of  the  plaintiff  come  up  to  that  standard?  With  respect  (o 
the  standard  of  ordinary  care,  it  may  be  remarked  that  it  is 
not  always  a  fixed  standard,  and  in  many  cases  it  must  first 
be  found  by  the  jury.  In  such  a  case  each  of  these  inquiries 
is  for  the  jury.  They  must  assume  a  standard,  and  then 
measure  the  plaintiff's  conduct  by  that  standard.  Whenever 
the  standard  is  fixed,  and  when  the  measure  of  duty  is  pre- 
cisely defined  by  law,  then  a  failure  to  att<ain  that  standard 
is  negligence  in  law,  and  a  matter  with  which  a  jury  can 
properly  have  nothing  to  do."     Beach,  Contrib.  Neg.,  §  163. 

**  Legal,"  says  Holmes  in  his  work  on  the  Common  Law, 
p.  127,  "like  natural  divisions,  however  clear  in  their  gen- 
eral outlines,  will  be  found  on  exact  scrutiny  to  end  in  a 
penumbra  or  debatable  land.     This   is   the   region   of  the 

Speaking  of  these  doubtful  cases,  Torrance,  J.,  in  Farrell 
ZK  VVaterbury  Horse  R.  Co.,  (Conn.),  46  Am.  &  Eng.  R.  Cas. 
207,  uses  this  language:  *'ln  such  cases  the  law  itself  fur- 
nishes no  certain,  specific,  sufficient  standard  of  conduct, 
and,  of  necessity,  leaves  the  trior  to  determine  both  what 
the  conduct  is,  and  whether  it  comes  up  to  the  standard,  as 
such  standard  exists  in  the  minds  of  the  trior." 

On  this  subject,  in  McCuUy  v.  Clark,  40  Pa.  St.  399, 
Strong,  J.,  says  :  "  When  the  standard  shifts,  with  the  cir- 
cumstances of  the  case,  it  is,  in  its  very  nature,  incapable  of 
being  determined  as  a  matter  of  law,  and  must  be  submitted 
to  the  jury.  *  *  *  Here  the  standard  of  duty  was  to  be 
found  as  a  fact,  as  well  as  the  measure  of  its  performance." 

Let  us  view  plaintiff's  conduct  in  the  light  of  these  author- 
ities, and  the  principles  deducible  from  them,  and  see  if  the 
court  ought  to  declare,  as  a  matter  of  law,  that  he 
Dttyof  co«rt  cannot  recover.  It  will  be  conceded,  we  presume, 
ItrMdMt  *£  ^^  there  is  no  law  which  gave  plaintiff  specific 
acfiigvit.  direction  what  he  was  required  to  do  under  the 
circumstances  of  this  case.  His  conduct  must 
therefore  be  judged  by  what  men  ol  ordinary  prudence 
would  usually  have  done  if  they  had  been  situated  as  he 


.  ♦ 
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was,  the  law  having  fixed  no  standard  of  conduct  for  him. 
Two  questions  of  fact,  then,  must  be  answered  in  order  to* 
determine  his  rights:  (i)  What  would  a  man  of  ordinary 
prudence  usually  have  done  under  the  circumstances?  and 
(2)  did  plaintiff's  conduct  conform  to  that  standard  ?  The 
trial  court  submitted  both  of  these  questions  to  the  jury  for 
determination.  This,  defendant's  attorney  insists,  was  error. 
The  contention  is  that  the  court  ought  to  have  fixed  a  stand- 
ard of  conduct  for  the  plaintiff  at  the  time  and  place  of  the 
injury,  and  the  standard  which,  it  is  claimed,  ought  to  have 
been  thus  fixed,  is  higher  than  that  to  which  plaintiflf  did  in 
fact  conform  ;  that  is,  it  is  claimed  that  the  court  ought  to 
have  instructed  the  jury  that  plaintiff,  after  stopping  within 
five  feet  of  the  track,  and  being  satisfied  no  train  was  in  dan- 
gerous proximity,  ought  to  have  looked  again,  and,  having 
failed  to  do  so,  he  was  guilty  of  contributory  negligence, 
and  therefore  could  not  recover. 

We  think  this  case  lies  in  the  "  penumbra  or  debatable 
land  "  of  Holmes.  In  this  case,  the  triors  of  the  fact  were 
properly  left  to  determine  the  standard  of  ordinary  prudence 
to  which  plaintiff  was  bound  to  conform,  at  his  peril,  and 
also  whetner  plaintiff  did  in  fact  conform  to  that  standard. 
We  cannot  conceive  how  we  are  more  competent  to  deter- 
mine what  a  man  of  ordinary  prudence  would  have  done, 
situated  as  Dr.  Gratiot  was,  than  twelve  jurors,  tak^n  from 
the  ordinary  walks  of  life.  The  demurrer  to  the  evidence 
in  this  case  concedes  that  plaintiff  stopped  his  horse  within 
five  o  r  six  feet  of  the  track,  that  he  looked,  and  saw  the 
train  800  or  1,000  yards  away:  that  the  engine  emitted  no 
smoke,  and  he  took  it  to  be  a  switch.engine,  and  not  ap- 
proaching hini ;  that  the  train  which  injured  him  was  run- 
ning sixty  miles  an  hour,  when  the  ordinance  fixed  its 
maximum  speed  at  six  miles  an  hour ;  that  no  whistle  was 
sounded  or  bell  rung  within  800  yards  of  the  crossing  where 
the  collision 'occurred  ;  and  that  plaintiff  had  a  right,  when 
he  attempted  to  cross  the  track,  to  assume,  in  the  absence  of 
evidence  to  the  contrary,  that  the  train  that  injured  him  had 

Eassed  on  schedule  time,  which  was,  at  least,  twenty  minutes 
efore  he  attempted  to  cross.  We  do  not  say  that  we  find 
all  these  facts  in  the  record,  but  we  say  there  was  evidence 
tending  to  prove  each  one,  and,  under  the  rule  announced, 
they  must  be  conceded  in  determining  this  demurrer.  We 
do  not  think  that  the  inference  of  plaintiff's  negligence,  from 
these  conceded  facts,  is  so  clear  and  irresistible  that  it  ought 
to  have  been  taken  from  the  jury.  The  jury  found  that 
plaintiff  **  exercised  that  degree  of  care  and  prudence  that 
an  ordinarily  careful  and  prudent  person,  under  like  circum- 

V  49  A.  &  E.  R.  Cas.— 27 
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Stances,  would  have  exercised,"  and  that  he  didj  not  ap- 
proach the  crossing  "  without  paying  any  attention  to  his 
own  safety,"  and  did  not  trust  **  to  the  obligations  imposed 
upon  the  railroad  company  to  warn  him  of  an  approaching 
engine  and  train,"  and  we  think  there  was  evidence  that 
warranted  such  finding.  On  the  questions  of  inadvertence, 
not  looking  the  second  time,  and  mistake,  we  cite  the  fol- 
lowing additional  authorities  in  support  of  the  view  we  take 
of  the  case:  Renwick  v.  New  York  Cent.  R.  Co.,  36  N.  \\ 
132  ;  Ernst  v.  Hudson  River  R.  Co.,  32  How.  Pr.  (N.  Y.J  79; 
Beisiegel  v.  New  York  Cent.  R,  Co.,  34  N.  Y.  623;  Maginnis 
V,  New  York  Cent.  &  H.  R.  R.  Co.,  52  N.  Y.  215; 
Plummer  v.  Eastern  R.  Co.,  73  Me.  591,  6  Am.  & 
Eng.  R.  Cas.  165  ;  Keese  %\  New  York,  N.  H.  &  H. 
R.  R.  Co.,  67  Barb.  (N.  Y.)  205  ;  Barry  v.  Hannibal 
&  St.  J.  R.  Co.,  98  Mo.  62 ;  Barton  ik  St.  Louis  &  I.  M.  R. 
Co.,  52  Mo.  253;  O'Connor  7'.  Missouri  Pac.  R.  Co.,  94  Mo. 
150,  32  Am.  &  Eng.  R.  Cas.  61 ;  Piper  v,  Chicago,  M.  &  St. 
P.  R.  Co.,  7J  Wis.  247. 

This  disposes  of  all  the  questions  presented  by  the  motion 
for  rehearing,  not  fully  covered  bv  the  original  opinion. 
The  motion  will  be  denied.     All  of  tnis  division  concur. 

Injury  it  Crossing;— Duty  of  Traveler  to  Stop,  Look  and  Listen. — See 
Grostrick  v.  Detroit,  L.  &  N.  R.  Co.,  ante,  p.  332 ;  Cleveland,  C.  C.  &  I.  R. 
Co.  V.  Harrington,  ante,  p.  358;  Richmond  v,  Chicago  &W.  M .  R.  Co.,  and 
note,  ante,  p.  367.  385;  Cahill  v.  Cincinnati.  N.  O.  &T.  P.  R.  Co.,  ante,  p.  390; 
Marks  v,  Petersburg  R.  Co., post;  Louisville  &  N.  R.  Co.  v.  Webb^ost, 

Running  Trains  at  Excessive  Speed  Past  Crossing!— Columbus,  C.  C.  & 
I*  R.  Co.  V.  Harrington,  ante,  p.  358;  Illinois  Cent.  R.  Co.  v.  Slater*  and 
note,  past. 


Marks*  Adm'r 

V, 

Petersburg  R.  Co. 

(Virginia  Supreme  Court  of  Appeals^   'y^ne  ii^  iSgi.) 

Injury  at  Crossing— Contributory  Negligence— Failure  to  Look — Backing 
Traini— One  who,  after  standing  at  the  side  of  a  railroad  crossing  while  a 
train  passes,  attempts  to  cross  the  track  while  the  same  train  is  backing, 
which  she  could  not  have  failed  to  see  had  she  looked,  being  but  seven 
feet  away,  is  guilty  of  negligence  which  will  preclude  a  recovery  for  her 
death  thereby. 

Same— Partial  Blindness  on  the  part  of  one  about  to  cross  a  railroad 
track  will  not  excuse  him  from  the  exercise  of  ordinary  care  but  imposes 
the  duty  of  greater  precaution  to  avoid  injury^ 

Error  to  judgment  of  the  hustings  court  of  the  city  ot 
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Petersburg,  rendered  on  the  15th  of  November,  1889,  in  an 
action  of  trespass  on  the  case,  wherein  W.  R.  McKenney, 
administrator  of  Elmira  V.  Marks,  deceased,  was  plaintiff, 
and  the  Petersburg  Railroad  Company  was  defendant. 

The  action  was  brought  to  recover  damages,  for  the  al- 
leged negligent  killing  of  the  plaintiff's  intestate  by  the  de- 
fendant company,  at  the  intersection  of  its  road  with  Market 
street,  in  the  city  of  Petersburg,  on  the  27th  of  May,  1889. 
The  deceased,  a  woman  53  years^of  age,  was  killed  by  being 
run  over  by  a  backing  freight  train,  as  she  was  crossing  the 
railroad.  There  was  a  flagman  at  the  crossing,  but  no  look- 
out on  the  leading  car,  although  an  ordinance  of  the  city  pro- 
vides that,  "  when  a  train  of  cars  is  moving  backwards  on 
any  railroad  within  the  corporate  limits,  said  railroad  com- 
pany shall  be  required  to  keep  a  person  on  the  leading  car 
of  such  train  to  give  proper  warning  to  persons  in  the  act  of 
crossing  the  track  in  front  of  said  train  of  cars.**  The  evi- 
dence was  conflicting  as  to  whether  the  bell  on  the  locomo- 
tive was  being  rung  at  the  time.  The  defendant's  track  ex- 
tends for  some  distance  in  Washington  street,  which  intier- 
sects  Market  street  at  the  place  of  the  accident.  The  latter 
street,  at  that  point,  is  *'a  much-traveled  street,  both  by  ve- 
hicles and  peaestrians,"  and  much  shifting  of  the  trains  is 
done  there ;  there  being  a  side  track  also  in  Washington 
street,  and  a  switch  on  either  side  of  Market  street.  The 
railroad,  like  Washington  street,  runs  east  and  west,  and  in- 
tersects Market  street  at  right  angles.  The  accident  oc- 
curred a  short  while  before  sundown.  At  the  trial  the  de- 
fendant demurred  to  the  evidence,  and  the  jury  conditionally 
assessed  the  damages  at  $5,790.  The  court  sustained  the  de- 
murrer, and  gave  judgment  for  the  defendant,  to  which 
judgment  the  plaintiff  obtained  a  writ  of  error  and  super- 
sedeas from  one  of  the  judges  of  this  court. 

W.  R.  McKenney,  for  plaintiff  in  error. 

Alexander  Hamilton  and  /?.  B,  Davis^  for  defendant  in 
error. 

Lewis,  P. — The  principles  of  law  which  govern  the  case 
are  well  settled.     A  railroad  company,  undoubtedly,  is  bound 
to  exercise  care  to  avoid  a  collision  where  its  road  |^^^    ^^  ^ 
crosses  a  public  highway,  and  the  greater  the  dan-  p^y  mJ*" 
ger  the  greater  is  the  vigilance  required.     It  has  tniT«ierftt 
accordingly  been  held  in   numerous  cases,  inde-  •'•■^■»' 
pendently  of  any  statute  or  ordinance  on  the  subject,  that, 
when  a  train  is  backed  over  a  crossing  in  a  frequented  street, 
a  lookout  must  be  employed;  that  merely  ringing  the  bell 
or  sounding  the  whistle  on  the  engine,  when  the  train  is 
standing  near,  with  its  rear  to  the  crossing,  is  not  sufficient 
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warning  to  passers-by  of  an  intention  to  back  the  train,  and 
that  without  other  notice  the  company  will  be  negligent. 
The  rights  and  duties,  however,  of  the  company  and  of  the 
public  are  reciprocal,  and  hence  no  greater  degree  of  care  is 
required  of  the  one  than  of  the  other.  Both  the  compan3»^ 
ana  the  traveler  on  the  highway  are  charged  with  the 
mutual  duty  of  keeping  a  careful  lookout  for  danger,  and 
the  degree  of  diligence  required  is  such  as  a  prudent  man 
would  exercise,  under  the  circumstances  of  the  case,  in  en- 
deavoring to  fairly  perform  his  duty.  The  traveler  on  the 
highway,  when  he  approaches  a  crossing,  must  assume  that 
there  is  danger,  and  act  accordingly.  The  existence  of  the 
track  is  a  warning  of  danger.  He  must  therefore  be  vigi- 
lant. He  must  look  and  listen.  He  has  no  right  to  close  his 
eyes  and  ears  to  the  danger  he  is  liable  to  incur;  and  if  he 
does,  and  injury  results,  he  must  bear  the  consequences  of 
his  folly  or  carelessness.  In  such  a  case  he  is  the  author  of 
his  own  misfortune.  Beach,  Contrib.  Neg.,  §  65  ;  Continental 
Improvement  Co.  v.  Stead,  95  U.  S.  161  ;  Nash  v.  Richmond 
&  F.  R.  Co.,  82  Va.  55 ;  Norfolk  &  W,  R.  Co.  v,  Burge,  84 
Va.  63,  32  Am.  &  Eng.  R.  Cas.  loi  ;  4  Am.  &  Eng.  Enc.  Law 
68,  and  cases  cited. 

In  New  York,  P.  &  N.  R.  Co.  v,  Kellam's  Adm'r,  83  Va. 
851,  32  Am.  &  Eng.  R.  Cas.  114,  where  the  subject  is  consid- 
ered, it  was  held  that  a  traveler  on  an  intersecting  highway, 
before  crossing  the  railroad,  must  use  his  senses  of  sigfht  and 
hearing;  that  ne  must  look  in  every  direction  that  the  rails 
run,  to  make  sure  that  the  crossing  is  safe ;  and  that  his  fail- 
ure to  do  so  will,  as  a  general  rule,  be  deemed  culpable  neg- 
ligence. 

The  only  exceptions  to  the  rule  have  been  stated  to  be 
these,  viz.:  (i).  Where  the  view  of  the  track  is  obstructed, 
and  hence  where  the  injured  party,  not  being  able  to  see,  is 
obliged  to  act  upon  his  judgment  at  the  time, — in  other 
words,  where  compliance  with  the  rule  would  be  imprac- 
ticable  or  unavailing;  (2)  where  the  injured  person  was  a 
passenger  going  to  or  alighting  from  a  train,  and  hence  un- 
der an  implied  invitation  and  assurance  by  the  company  to 
cross  the  track  in  safety;  and  (3)  where  the  direct  act  of 
some  agent  of  the  company  had  put  the  person  off  his  guard, 
and  induced  him  to  cross  the  track  without  precaution.  2 
Wood,  Ry.  Law,  §  323,  and  cases  cited. 

In  the  present  case  the  negligence  of  the  defendant  com- 
pany is  conceded.  There  was  no  lookout  on  the  leading  car 
of  the  backing  train,  as  the  city  ordinance  in  such  cases  re- 
quires, nor  were  such  precautions  of  any  kind  taken  as  were 
necessary  to  duly  warn  the  deceased  of  the  approaching 
danger. 
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But  the  question  arises,  was  that  the  cause  of  her  death, 
or  was  she  guilty  of  such  contributory  negligence  as  to  de- 
feat the  action?  "  For,  unless  the  negligence  oT  the 
defendant  was  the  immediate  and  proximate  cause  J^^^^ 
of  the  injury,  the  plaintiff  is  not  entitled  to  recover. 
Railroad  Co.  v.  Anderson,  31  Gratt  (Va.)  812;  Dun  t/.  Sea- 
board &  R.  R.  Co.,  78  Va.  645,  16  Am.  &  Eng.  R.  Cas.  363. 
The  case,  viewed  in  the  light  of  the  rule  applicable  to  a  de- 
murrer  to  evidence,  is  substantially  as  follows:  A  few  min- 
utes  before  the  accident  occurred  the  deceased  passed  yp 
Washington  street,  going  west,  in  the  direction  of  Market 
street.  \Vhen  she  reached  the  intersection  of  those  streets, 
she  turned  to  the  left,  (/.  ^.,  to  the  south),  and  started  to  cross 
the  street.  When  within  four  feet  of  the  railroad  crossing, 
she  stopped  on  the  walk-way  to  wait  for  a  freight  train  to 
pass,  which  was  moving  westwardly.  This  train,  which  con- 
sisted of  an  engine  and  three  box-cars,  was  operated  by  an 
engineer  and  a  fireman,  who  were  on  the  engine,  and  a 
brakeman,  who  was  riding  on  the  rear  car.  Just  before  the 
rear  of  the  train  reached  the  crossing,  the  brakeman  jumped 
off  the  car,  and  ran  to  a  switch,  about  15  feet  east  of  the 
crossing,  to  turn  the  switch  for  the  train  to  back  on  the  side 
track  at  that  point.  The  train  passed  over  the  crossing, 
where  the  deceased  was  standing,  and  stopped  before  its 
rear  end  had  gotten  half-way  across  Market  street,  which  is 
less  than  60  feet  wide.  The  switch  in  the  meantime  having 
been  turned,  the  brakeman  at  the  switch  signaled  the  engi- 
neer to  back.  One  of  the  witnesses  says  he  turned  his  face 
in  the  direction  of  the  engineer,  and  "  hallooed  to  him  to 
come  back;"  another  says  he  blew  his  whistle  for  him  to 
come  back;  but  both  say  that  with  his  hand  he  also  waved 
or  beckoned  him  back.  This  was  within  twenty  feet  of  the 
deceased.  The  signal  was  promptly  obeyed,  and  the  train 
moved  slowly  backward,  but  without  a  lookout  on  the  lead- 
ing car,  as  already  stated.  There  was,  however,  a  flagman 
at  the  crossing.  The  deceased  meanwhile  was  standing  on 
the  granite  walk-way,  between  the  brakeman  and  the  train, 
with  an  unobstructed  view  of  both.  After  signaling  the  en- 
gineer, the  brakeman  turned  his  back  to  the  crossing,  and 
walked  in  the  opposite  direction,  to  couple  the  train,  when 
it  should  get  there,  to  a  car  standing  on  the  side  track. 
The  deceased  did  not  move  from  her  position  above-men- 
tioned until  after  the  train  had  commenced  to  back,  nor  un- 
til the  leading  car  had  gotten  within  "  two  or  three  steps  " 
from  her,  when  she  started  across  the  track.  But,  just  as 
she  had  gotten  her  left  foot  over  the  last  or  southern  rail, 
she  was  struck  by  the  train,  knocked  down,  and  run  pver. 
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The  point  at  which  she  fell  was  several  feet  east  of  the  walk- 
way, where  blood  and  particles  of  human  flesh  were  after- 
wards  found  on  the  track.  In  the  collision  she  re- 
ceived injuries  which  caused  her  death  within  an  hour  after- 
wards. 

The  plaintiff's  contention,  in  answer  to  the  defense  of  con- 
tributory negligence,  is  (i)  that  the  deceased  was  not  con- 
scious of  the  reverse  movement  of  the  train  before  she  was 
struck;  and  (2)  that,  under  the  circumstances,  she  was  not 
bound  to  have  seen  it.  But  can  this  position  be  maintained? 
We  think  not. 

As  to  the  first  point,  two  of  the  defendant's  witnesses,  who 
were  eye  witnesses  of  the  occurrence,  testify  that,  when  tlie 
train  of  commenced  to  back,  she  was  standing  on 
^n****f  ^^^  granite  crossing  close  to  the  track.  The}'  say, 
n««iiffeiee.  further,  that  when  she  started  to  cross  the  track  she 
stepped  to  the  left,  **asif  to  walk  around  the  train," 
and  the  place  where  she  fell,  and  the  blood  and  flesh  on  the 
track,  tend  to  sustain  this  view ;  that  is,  that  she  saw  the 
train  approaching  her,  and  attempted  to  avoid  it.  If  this 
evidence  be  in  conflict  with  the  plaintiff's  evidence  or  any 
reasonable  inferences  from  that  evidence,  it  was,  of  course^ 
waived  by  the  demurrer  to  the  evidence.  But  we  perceive 
no  such  conflict.  Neither  Jennie  Davis  nor  Lemme  Starke, 
the  two  principal  witnesses  for  the  plaintiff,  testify  to  the 
contrary,  nor  does  any  one  else.  The  former,  in  answer  to 
the  direct  question  whether  the  deceased,  in  crossing  the 
track,  moved  in  a  straight  line,  or  swerved  to  the  left,  as  if 
to  avoid  the  train,  said  she  did  not  know  ;  and  Starke  merely  * 
says,  in  a  general  way,  that  she  was  crossing  on  the  cross- 
way.  He  does  not  say  positively,  however,  that  she  was 
**  on  the  crossway  "  when  she  was  struck.  But,  waiving  the 
defendant's  evidence  on  this  point,  the  result  is  the  same. 
If  the  deceased  did  not  see  the  backing  train,  she  ought  to 
have  seen  it,  for  had  she  looked,  or  in  other  words,  had  she 
exercised  ordinary  care,  she  could  not  have  failed  to  see  it. 
It  was  her  duty,  as  we  have  seen,  to  be  vigilant,  and  the 
train  was  only  a  few  feet  from  her,  with  nothing  to  obstruct 
her  view  of  it,  when  she  stepped  in  front  of  it.  The  locality,, 
moreover,  is  an  especially  dangerous  one,  because  it  is  much 
frequented,  and  many  trains  daily  pass  over  it.  Much  shift- 
ing of  cars  is  also  done  there.  This  was  presumably  known 
to  the  deceased,  as  she  had  long  been  a  resident  of  the  city. 
Yet,  without  taking  ordinary  precautions  for  her  safety,  she 
stepped  in  front  of  the  train,  and  was  killed.  It  would  be 
strange,  if,  under  the  circumstances  of  the  case,  the  action 
could    be    maintained,    notwithstanding    the   negligence   of 
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the    defendant,    for   the  defendant's  negligence  was  no  ex- 
cuse for  her  want  of  care. 

The  language  of  the  supreme  court  in  Chicago,  R.  I.  &  P. 
R.  Co.  V,  Houston,  95  U.  S.  697,  is  very  pertinent  to  the  pres- 
ent case.  In  that  case  it  was  said :  "  The  negligence  of 
the  company's  employes  [in  failing  to  give  proper  signals] 
was  no  excuse  for  negligence  on  the  part  of  the  deceased. 
She  was  bound  to  listen  and  to  look,  before  attempting  to 
cross  the  railroad  track,  in  order  to  avoid  an  approaching 
train,  and  not  to  walk  carelessly  into  the  place  of  possible 
danger.  Had  she  used  her  senses,  she  could  not  have  failed 
both  to  hear  and  to  see  the  train  which  was  coming.  If  she 
omitted  to  use  them,  and  walked  thoughtlessly  upon  the 
track,  she  was  guilty  of  culpable  negligence,  and  so  tar  con- 
tributed  to  her  injuries  as  to  deprive  her  of  any  right  to  com- 
plain  of  others,  u,  using  tliem,  she  saw  the  train  comirtg, 
and  yet  undertook  to  cross  the  track,  instead  of  waiting  for 
the  train  to  pass,  and  was  injured,  the  consequences  oT  her 
mistake  and  temerity  cannot  be  cast  upon  the  defendant." 

The  fact,  not  before  mentioned,  that  the  deceased  was 
blind  in  her  right  eye,  does  not  affect  the  case;  for  that,  in- 
stead of  relieving  ner  from  the  duty  of  ordinary  care,  im- 
posed upon  her  the  duty  of  greater  precaution  to  avoid  in- 
jury. 4  Am.  &  Eng.  Enc.  Law,  80  Beach  Contrib.  Neg.  § 
147. 

The  plaintiff,  however,  contends  that  the  case  is  not  with- 
in the  general  rule  to  which   we  have  alluded,  because,  he 
says,  the  deceased  had  the  right  to  act  upon  the 
presumption  that  the  train  that  had  just  passed  Bight  or de- 
her  would  hot  be  backed  without  proper  warning;  *'""*^  *® 
and  for  this  proposition  he  relies  upon  Duame  v,  f^Vwoiw'* 
Chicago  &   N.   W.   R.   Co.,  72  Wis.  523,   35  Am.  ■•tback. 
&  Eng.  R.  Cas.416,  and  French  v,  Taunton  Branch 
R.  Co.,  116  Mass.  537.     As  to  these  cases,  it  is  enough  to  say 
that,  in  their  facts  and  circumstances,  they  widely  differ  from 
the  case  at  bar.     In  the  first  case,  as  the  deceased   was  ap- 
proaching the   crossing  in  a  buggy,  a  train    passed   over 
It    and    out    of    sight,    the    view  at    that  point  being  ob- 
structed.    It  then,  without  any  warning  whatever,  immedi- 
ately backed  towards  the  crossing,  struck  the  deceased,  and 
killed   him.     After   the    train    passed,    the    deceased   kept 
straight  on,  driving  in  a  trot,  and  neither  looked  and  listened. 
The    court  recognized  the  general  rule   that  a  person  ap- 
proaching  a  railroad  crossing  must  look  and  listen,  but  held* 
that,  under  the  peculiar  circumstances  of  that  case,  the  de- 
ceased was  evidently  surprised  and  thrown  off  his  guard, 
and  that   the   question   of   contributory   negligence  ought. 
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therefore,  to  have  been  left  to  the  jury.  It  accordingly  re- 
versed  the  action  of  the  trial  court  directing  a  verdict  for 
the  defendant. 

In  the  Massachusetts  case,  as  the  plaintiff  approached  the 
crossing  in  a  light,  open  carriage,  a  train  passed,  and  imme- 
diately afterwards  she  attempted  to  cross.  There  was  no 
warning  given  that  other  cars  were  approaching,  and  she  - 
did  not  look  in  the  direction  from  which  the  train  had  come, 
and  ffave  as  a  reason  that  she  did  not  suppose  one  train 
would  follow  another  so  closely.  In  crossing  the  track,  she 
was  struck  and  injured  by  a  car  that  had  been  detached  from 
the  train  for  the  purpose  of  making  a  flying  switch,  and  it 
was  held,  as  in  the  Wisconsin  case,  that  the  question  of  con- 
tributory negligence  was  for  the  jury.  This  case  was  criti- 
cised and  disapproved  of  by  the  supreme  court  of  Rhode  Isl- 
and in  the  recent  and  well-considered  case  of  Ormsbee  v. 
Boston  &  P.  R.  Corp.,  14  R.  I.  102,  and  held  to  be  in  conflict 
with  both  the  earlier  and  later  Massachusetts  decisions.  In 
the  Ormsbee  Case  the  plaintiff's  intestate,  a  deaf  mute,  was 
struck  and  killed  by  a  train  of  cars  which  was  making  a  flying 
switch  at  a  highway  crossing.  The  engine  passed  the  crossing 
towards  the  south,  and  then  backed  towards  it  on  another 
track.  As  the  engine  was  backing,  the  deceased  looking  to- 
wards it,  stepped  upon  the  track  without  looking  north,  whence 
the  detached  cars  were  approaching,  and  as  he  did  so  he  was 
struck  by  the  forward  car,  and  killed.  The  plaintiff  con- 
tended that  the  passing  and  backing  of  the  engine  diverted 
the  attention  of  the  deceased,  and  excused  his  not  looking 
both  ways.  But  the  court,  overruling  this  view,  held  that 
the  failure  of  the  deceased  to  look  both  ways  was  negligence 
as  a  matter  of  law,  and  therefore  precluded  a  recovery, 
whatever  may  have  been  the  defendant's  negligence.  After 
examining  many  authorities,  it  was  said:  **This  review  of 
the  cases  is  sufficient  to  show  the  rule  to  be  uniform  and  un- 
questionable that  a  traveler,  in  crossing  a  railroad,  even  in 
the  absence  of  ordinary  signals,  must  look  up  and  down  the 
track,  except  where  he  is  unable  to  do  so,  or  where,  as  a  pas- 
senger or  otherwise,  he  has  an  assurance  of  safety  from  the 
company  which  excuses  him.  Indeed,  it  is  quite  unusual  to 
find  so  little  difference  in  so  many  cases,  and  it  must  be  for 
the  reason  that  the  rule  is  founded,  not  in  opinion  or  judg- 
ment, but  in  common  prudence  and  experience,  to  such  an 
extent  that  courts  can  declare  it  as  law." 

The  rule,  as  we  understand  it,  stated  a  little  differentlv 
and  more  fully,  is  this :  If  a  person  attempts  to  cross  a  rail- 
road at  a  highwa}'  crossing,  without  using  his  senses  of  sight 
and    hearing,    even   though  the  company   be  negligent,  the 
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law,  as  well  as  common  prudence,  condemns  his  act  as  care- 
less.  But  this  is  a  mere  presumption,  which  may  be  repelled 
by  evidence,  showing  that  the  case  is  within  one  or  more  of 
the  exceptions  to  the  general  rule  before  mentioned.  In  the 
absence  of  such  evidence,  however,  the  contributory  negli- 
gence of  such  person,  when  injured,  will  preclude  a  recovery, 
^unless  the  company  might,  by  the  exercise  of  ordinary  care 
on  its  part,  have  avoided  the  consequences  of  the  plaintiff's 
negligence.  This  qualification  of  the  doctrine  of  contribu- 
tory negligence  is  that  laid  down  in  the  leading  case  of  Tuff 
V.  Warman,  2  C.  B.  (N.  S.)  740,  and  so  often  recognized  by 
this  court  Railroad  Co.  v.  Anderson,  31  Gratt.  (Va.)  812  ; 
Dun  V.  Seaboard  &  R.  R.  Co.,  78  Va.  645,  16  Am.  &  Eng.  R. 
Cas.  363 ;  Shenandoah  Valley  R.  Co.  v.  Moose,  83  Va. 
827;  Virginia  Midland  R.  Co.  r.  White,  84  Va.  498,  34  Am. 
&  Eng.  R.  Cas.  212  ;  Richmond  &  D.  R.  Co.  v.  Pickleseimer, 
85  Va.  798. 

Applying  this  test  to  the  present  case,  we  are  of  the  opin- 
ion  that  the  plaintiff  is  not  entitled  to  recover ;  for  it  is  mani- 
fest that  ordinary  care  on  the  part  of  the  defendant  could 
not  have  discovered  the  negligence  of  the  deceased  in  time 
to  avoid  the  accident.  When  the  train  began  to  back,  she 
was  in  a  place  of  safety,  apparently  waiting  for  the  train  to 
pass, and  remained  in  that  position  until  the  train  was  within 
about  seven  feet  from  where  she  stood.  It  was  then  too 
late  to  have  stopped  the  train  in  time  to  avoid  the  effects 
of  her  own  careles*,  not  to  say  reckless,  act,  even  had  there 
been  a  lookout  on  the  leadmg  car,  and  everything  done 
which  ought  to  have  been  done  in  the  exercise  of  ordinary 
care.  Our  conclusion,  therefore,  is  that  the  judgment  of  the 
hustings  court  is  right,  and  that  the  same  must  be  af- 
firmed, 

Richardson  and  Hinton,  JJ.,  concur  in  the  opinion. 
Lacy  and  Fauntleroy,  concur  in  the  result. 

Contributory  Negligence  in  Attempting  to  Cross  Track  Directly  in  Front  of 
Approaching  Train— Effect  of  Negligence  of  Companyi — In  Boyd  v.  Wabash 
Western  R.  Co,  (Mo.,  June  29,  1891),  16  S.  W.  Rep.  909,  it  was  held  that 
the  employes  of  a  railroad  company  in  charge  of  a  train  upon  seeing  a  per- 
son apparently  in  the  possession  of  all  his  faculties  approaching  the  track, 
have  the  right  to  presume  that  he  will  not  attempt  to  cross  immediately  in 
front  of  the  train,  and.  they  are  not  guilty  of  negligence  if  they  proceed 
without  abating  the  speed  of  the  train.  The  court  said  :  *'  Unless  the 
doctrine  of  contributory  negligence  is  to  be  entirely  discarded,  and 
engineers  required  to  be  such  expert  psychologists  as  to  be  able  to  read 
the  minds  of  men,  and  know  beforehand  when  a  man  in  the  possession  of 
all  his  mental  faculties  is  going  to  act  in  a  way  other  than  could  be  ex- 
pected of  an  ordinarily  prudent  man,  there  was  no  evidence  to  take  this 
case  to  the  jury." 
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prin  Craddock  v.  Louisville  &  N.  R.  Co..  (Ky.,  April  11, .1891),  16  S,  W. 
Rep.  125.  it  was  held  that  where,  within  the  limits  of  a  town,  but  not  at  a 
public  crossing,  a  person  attempts  to  cross  the  track  immediately  in  front 
of  a  moving  train  which  he^sees,  he  is  guilty  of  contributory  negli- 
gence and  cannot  recover,  although  the  train  at  the  time  was  running  at 
excessive  speed.  The  court  said:  "Conceding  the  rate  of  speed  .considering 
the  place,  was  unreasonable,  (and  «rhether  it  be  so  in  any  case  depends 
upon  all  the  existing  circumstances,)  yet  thi  s  did  not  authorize  the  ap- 
pellant to  negligently  throw  himself  in  the  way  of  it.  when  he  had  amplfc 
warning  of  its  approach,  and  then  claim  damages  for  any  resulting  injury. 
He  knew  that  the  train  was  approaching,  and  very  near  at  hand.  He  had 
been  warned  of  its  approach  by  repeated  blasts  of  the  whistle,  and  it  was 
in  plain  sight.  He  saw  it  coming,  and  yet,  when  within  from  fifteen  to 
sixty  feet  of  him,  he  attempted  to  cross  the  track.  The  burden  of  the 
evidence  shows  that  the  distance  was  not  over  fifteen  feet  when  he  sud- 
denly went  upon  the  track.  The  testimony  shows  that  the  appellant  had 
been  drinking  some  ;  and  it  is  difficult,  unless  by  reason  of  it,  to  account 
for  such  negligence  upon  his  part.  It  is  evident  it  was  the  direct  cause  of 
his  injury.  But  for  his  own  negligence  in  exposing  himself  to  the  dapger. 
it  would  not  have  occurred." 

In  Corrady  v.  Lake  Shore  &  M.  S.  R.  Co..  (Ind„  Jan.  26.  1892)  39  N.  E. 
Rep.  1069.  it  was  held  that  a  person  who  voluntarily  and  unnecessarily  at- 
tempts to  cross  a  railroad  track  in  front  of  an  approaching  train  is  guilty 
of  contributory  negligence,  and,  having  been  struck  and  killed  by  tlie 
train,  there  can  be  no  recovery  against  the  railroad  company  for  his  death, 
though  its  agents  were  culpably  negligent  in  the  management  of  the  train. 
The  consequences  of  the  contributory  negligence  of  plaintiff's  intestate  in 
voluntarily  attempting  to  cross  a  railroad  track  within  the  limits  of  a  town 
will  not  be  obviated  by  the  fact  that  the  train  was  running  at  a  rate  of 
speed  prohibited  by  an  ordinance  of  the  town  council. 

In  State  (to  use  of  Dyrenfurth)  v.  Baltimore  &  O.  R.  Co.,  73  Md.  374.  it 
was  held  that  one  who,  in  possession  6f  all  his  faculties,  attempts  to  cross 
a  railroad  track  immediately  in  front  of  a  locomotive  from  three  to  six 
feet  distant  and  in  full  view  and  running  at  the  rate  of  ten  or  fifteen  miles 
an  hour,  is  guilty  of  contributory  negligence,  and  it  is  proper,  in  an  action 
to  recover  damages  for  his  death,  to  direct  a  verdict  for  the  defendant, 
although  there  were  circumstances  showing  that  it,  also,  was  guilty  of 
negligence. 

In  Blight  V.  Camden  &  A.  R.  Co..  (Pa.,  May  27.  1891)  21  Atl  995,  it  ap- 
peared that  the  plaintiff's  intestate  stepped  upon  the  railroad  track  in 
front  of  a  locomotive  and  was  instantly  struck  and  killed.  A  companion 
of  the  deceased  was  with  him  at  the  time  and  succeeded  in  getting  across 
the  track  in  time  to  have  avoided  the  collision.  He  testified  that  when 
they  were  approaching  the  track  they  stopped  to  see  whether  any  train 
was  coming,  but  thef  evidence  showed  that  the  engine  could  have  been  seen 
two  or  three  blocks  away.  It  was  a  rainy  afternoon  and  both  men  carried 
umbrellas.  The  court  held  that  the  intestate  was  guilty  of  contributory 
negligence. 

A  person  who  crosses  a  track  just  as  a  train  near  by  is  moving  towards 
him,  and  fails  to  look  at  the  train,  although  it  is  in  plain  sight,  is  guilty  of 
such  contributory  negligence  that  no  recovery  can  be  had  for  his  death 
caused  by  the  train  striking  him.  Mehegan  v.  New  York  Central  &  H.  R. 
R.  Co..  125  N.  Y.  768,  26  N.  E.  Rep.  936. 

In  Little  Rock  &  Ft.  S.  R.  Co.  v.  Dinsman.  (Ark.,  April  25,  1891)  x6  S. 
\V.   Rep.   169,  the   plaii^tiff  was  a  boy  sixteen  years  old.      He  heard   a 
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train  whistle  and  started  to  run  to  the  railroad  depot.  A  box-car  on  a 
side-track  extended  a  few  feet  from  the  crossing.  The  boy  ran  around  the 
car,  and,  without  looking  for  the  train,  tried  to  cross  the  track  when  he 
was  struck  by  the  engine.  The  court  held  that,  although  the  engine  gave 
no  signals  for  the  crossing  and  was  running  at  unusual  speed,  yet  the  boy 
was  guilty  of  contributory  negligence  and  no  recovery  could  be  had.  The 
court  said  :  ''The  fact  that  the  train  approaches  the  crossing  at  a  greater 
rate  of  speed  than  is  usual,  coupled  with  the  neglect  of  the  employes  in 
""charge  of  it  to  sound  the  whistle  or  ring  the  bell,  do  not  relieve  the 
traveler  from  the  necessity  of  taking  ordinary  precautions  for  his  safety. 
•Negligence  of  the  company's  employes  in  these  particulars  is  no 'excuse,' 
says  the  supreme  court  of  the  United  States,  '  for  negligence  on  his  part.' 
Chicago,  R.  J.  &.  P.  R.  v,  Houston,  95  U.  S.  697;  Schofield  v.  Chicago, 
M.  &  St.  P.  R.  Co.,  1 14  U.  S.  61 5,  19  Am.  &  Eng.  R.  Cas.  353.  His  want  of 
care  is  not  excused  by  the  neglect,  to  give  the  usual  signals,  because  a 
reasonable  person  of  ordinary  care  will  not  be  misled  by  their  omissions 
into  rushing  headlong  upon  a  railway  track  without  some  use  of  his  senses 
to  ascertain  if  there  is  danger.  Davey  v,  London  &  S.  W.  R.Co.,  12  Q.  B. 
Div.  70,  73.  In  Dublin.  W.  &  W.  R.  Co.  v.  Slattery,  L.  R.  3  App.  Cas. 
1 1 55,  the  following  case  is  put,  by  way  of  illustration,  by  Lord  Cairns  :  *  If 
a  railway  train,  which  ought  to  whistle  when  passing  through  a  station, 
where  to  pass  through  without  whistling,  and  a  man  were  in  broad  day- 
light, and  without  anything  to  obstruct  his  view,  to  cross  in  front  of  the 
advancing  train,  and  to  be  killed,  I  should  think  the  judge  ought  to  tell 
the  jury  that  it  was  the  folly  and  recklessness  of  the  man,  and  not  the 
carelessness  of  the  company,  which  caused  his  death.  The  jury  could  not 
be  allowed  to  connect  the  carelessness  in  not  whistling  with  the  accident 
to  the  man  who  rushed  with  his  eyes  open  to  his  own  destruction.'  The 
hypothetical  case  was  approved,  and  the  doctrine  applied,  by  Lord  Cole- 
ridge in  Davey?/.  London  &  S.  W.  R.  Co..  11  Q.  B.  Div.  213,  in  a  case  where 
the  facts  were  as  strong  for  the  plaintiff  as  those  here  presented  ;  and 
many  cases  may  be  instanced  to  the  same  effect.  Chicago,  R.  J.&  P.  R.v. 
Houston.  95  U.  S.  697;  Schofield  v.  Chicago,  M.  &  St.  P.  R.  Co.,  114  U.  S. 
615,  19  Am.  &  Eng.  R.  Cas.  353;  Fletcher  v.  Fitchburg  R.  Co.,  149  Mass. 
127,  302 ;  Cullen  v.  President,  etc.,  of  Delaware  &  H.  Canal  Co.,  113  N.  Y. 
667 ;  Pennsylvania  R.  Co.  v.  Righter,  42  N.  J,  Law,  180,  2  Am.  &  Eng.  R. 
Cas.  220 ;  Pennsylvania  R.  Co.  v.  State,  61  Md.  108,  19  Am.&  Eng.  R.  Cas. 
326;  Daily  ?/.  Richmond  &  D.  R.  Co.,  106  N.  Car.  301,  42  Am.  &  Eng.  R» 
Cas.  124.  The  language  quoted  describes  this  case,  and.  with  the  cases 
cited,  shows  that  there  was  really  no  evidence  to  base  a  verdict  for  the 
plaintiff  on."  ^ 


.Louisville  &  Nashville  R,  Co. 

Webb. 

{po  Alabama^  18^.) 

Injury  at  Crossing—Contributory  NegligencS'-Concurront  Negligence  of 
Company—Question  for  Jury. — The  neglect  of  a  person,  attempting  to  cross 
a  railroad  track  at  its  intersection  with  a  highway,  to  use  his  senses  before 
entering  upon  the  track,  to  discover  the  approach  of  a  train ,  is,  as  a  matter 
of  law,  contributory  negligence,  which  bars  an  taction  for  damages ;  and 
the  fact  that  the  company's  watchman  failed  to  perform  his  duty  and 
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warn  the  traveler,  whom  he  did  not  in  fact  see.  but  who  was  looking  at 
him.  as  well  as  the  fact  that  the  train  was  running  at  an  unlawful  rate  of 
speed,  does  not  make  it  a  question  for  the  jury.  McClellan,  J.,  dis- 
senting. 

Appeal  from  Jefferson  Circuit  Court. 

Hewitt^  Walker  &  Porter  and  Titos,  G.  J  ones  ^  for  appellant. 

y.  G.  Banks  and  Cabanis  &  Weakley^  for  appellee. 

Stone,  C.  J. — The  injury  in  this  case  was  suffered  in  the 

City  of  Birmingham,  at  a  point  on  Twenty-fourth  streel, 

where  the  defendant  corporation  and  the  Alabama 

€M6itftt«d.     Qj.g^j.    Southern    Railroad    cross   that  street,  on 

tracks  parallel  with  each  other,  and  about  eleven  feet  apart. 
The  business  of  plaintiff,  Webb,  was  near  the  crossing,  and 
he  was  familiar  with  the  place,  and  with  the  fact  that  the 
two  railroads  crossed  the  street  at  that  place.  Both  the 
testimony,  and  the  diagram  attached  to  the  transcript,  show 
that  this  crossing  was  within  the  area  used  by  the  defendant 
for  switching  purposes,  and  that  its  switch  engine,  in  doing 
its  work,  frequently  crossed  at  that  crossing.  Plaintiff  was 
returning  from  his  dinger  to  his  place  of  business  about  2 
o'clock  r.  M.  and,  in  reaching  his  destination,  must  cross  the 
tracks  of  the  two  railroads.  When  he  first  approached  the 
crossing  there  was  a  train  standing  on  the  track  of  the  Ala- 
bama Great  Southern,the  track  nearest  to  him, which  extended 
partially  across  Twenty-fourth  street,  and  blocked  up  the 
pass  way.  He  waited  until  this  train  moved  out  of  his 
way,  which  soon  occurred.  He  then  moved  forward,  ap- 
proached the  track  of  the  defendant  corporation,  and  was  in 
the  act  of  stepping  on  its  track  with  a  view  of  crossing  it, 
when  he  was  struck  by  the  tender  of  a  switch  engine 
moving  backwards,  and  received  the  injuries  for  which  he 
sues.  The  defense  is  contributory  negligence.  There  was 
proof  of  an  ordinance  of  force  in  the  City  of  Birmingham, 
which  made  it  an  offense,  punishable  by  fine,  for  any  railroad 
company  to  permit  a  locomotive  engine,  running  on  its  track 
within  said  city,  to  move  at  a  greater  rate  of  speed  than 
eight  miles  an  hour  when  moving  forward,  and  four  miles  an 
hour  when  moving  backwards.  There  was  a  conflict  in  the 
testimony  as  to  the  rate  at  which  the  locomotive  was  moving^ 
when  the  injury  was  done,  the  several  witnesses  placing  it 
all  the  way  from  six  or  eight  miles  up  to  twenty-five  miles  an 
hour.  The  engine  being  moved  backwards,  the  lowest  esti- 
mate— six  miles  an  hour — was  in  excess  of  the  limit  allowed 
by  the  ordinance.  So  there  was  a  conflict  in  the  testimony 
as  to  the  ringing  qf  the  bell,  or  other  signal,  required  by 
statute  to  be  given  while  an  engine  is  moving  within  a  vit- 


Vol.  49]  INJURY    AT    CROSSING.  429 

lage,  town,  or  city.  Code  1886,  §  1 144.  It  follows  that  these 
questions,  to  the  extent  they  were  material,  had  to  be  solved 
by  the  jury. 

Upon  other  questions  there  was  no  conflict,  and  we  may 
state  them  as  undisputed  facts.  They  are  chiefly  taken  from 
the  testimony  of  the  plaintiff  himself,  and,  when  not  so 
taken,  he  does  not  controvert  them.  The  defendant  railroad 
company  kept  and  maintained  a  watchman  at  Twenty-fourth 
street  crossing,  to  warn  and  signal  persons  of  approaching 
danger;  and  when  the  injury  in  this  case  was  inflicted  the 
watchman  was  at  the  crossing,  but  some  ninety  feet  from  the 
place  of  the  injury.  There  was  no  obstruction  between  him 
and  the  plaintiff,  nor  between  him  and  the  approaching 
engine  of  defendant.  The  tender  which  struck  the 
plaintiff  was  a  high-tank  tender,  over  which  a  person  on  the 
track  in  the  direction  it  was  being  pushed,  if  within  thirty 
feet  of  the  tender,  could  not  be  seen  by  the  engineer  or  fire- 
man on  the  engine.  As  soon  as  the  train  on  the  Alabama 
Great  Southern  Railroad  moved  off,  or,  at  furthest,  as  soon 
as  plaintiff  crossed  its  track,  the  track  of  the  defendant  rail- 
road, for  a  hundred  yards  or  more  each  way,  was  opened  up 
to  his  view,  without  any  intervening  obstruction.  Several 
persons,  go  to  150  feet  away  from  him,  saw  his  peril,  and  one 
of  them  hallooed  to  him.  He  himself  testified  that,  in  walk- 
ing from  one  track  to  the  other,  he  looked  neither  to  the 
right  nor  to  the  left,  and  that  he  did  not  see  the  approaching 
engine  or  tender  until  when,  warned  by  the  halloo,  it  was  so 
near  to  him  that  he  could  only  partially  escape  the  force  of 
the  collision,  by  throwing  his  boay  backwards.  He  testified, 
further,  that,  in  walking  from  one  track  to  the  other,  he  was 
looking  straight  ahead  at  the  flagman,  who  was  sitting  down 
with  his  flag  across  his  lap,  and  looking  in  a  different  direc- 
tion. There  was  some  testimony  that  the  flagman  did 
signal  him  of  his  danger.  In  switching,  the  defendant 
corporation  had  frequent  occasions  to  cross  Twenty-fourth 
street  at  the  crossing  we  have  been  describing.  We  have 
thus  summarized  the  facts  deemed  material  to  the  questions 
to  be  discussed. 

The  question  which  was  made  a  controlling  one  in  the 
cases  of  Savannah  &  M.  R.  Co.  v.  Shearer,  58  Ala.  672,  and 
South  &  N.  Ala.  R.  Co.  v.  Sullivan,  59  Ala.  272,  coBtribBtorj 
does  not  arise  in  this  case.     There  was  a  watch-  negligence  m 
man  and  flagman  stationed  at  the  crossing,  whose  ftiiiiBg  to 
duty  it  was  to  maintain  a  lookout,  and  give  notice  ^^'*^' 
of  approaching  danger.     The  most  favorable  construction  of 
the  testimony  fixes  the  charge  of  negligence  on  the  defend- 
ant corporation.     To  back  its  engine,  within  the  limits  of 
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Birmingham,  at  a  greater  rate  of  speed  than  four  miles  an 
hour,  was  a  violation  of  the  city  ordinance  on  the  subject, 
and  placed  the  defendant  in  the  wrong.  That  ordinance  is 
a  reasonable  and  Jiumane  police  regulation,  and  ought  to 
have  been  observed.  This  was  negligence,  and  the  greater 
the  excess  of  speed  over  the  authorized  limit  the  more  pro- 
nounced and  palpable  would  be  the  negligence.  So,  if  the 
watchman  was  not  attending  to  his  duties,  and  failed  to  warn 
plaintiff  of  his  peril,  when,  with  proper  attention,  he  would 
have  discovered  it,  this,  too,  was  negligence,  for  which  the 
defendant  corporation  would  be  liable.  But  there  were 
<Juties  resting  on  the  plaintiff  as  well  as  on  the  defendant.  .  If 
he  was  guilty  of  negligence  which  contributed  proximately 
to  the  injury,  then  the  law  denies  to  him  all  right  of  re- 
covery. The  reason  of  this  rule  is  obvious,  and  has  been 
often  expressed. 

In  South  &  N.  Ala.  R.  Co.  v,  Thompson,  62  Ala.  494,  this 
court  said:  **  It  is  the  duty  of  travelers,  approaching  the  in- 
tersection of  a  railroad  with  a  public  highway,  to  Took  out 
and  listen  for  trains  or  engines :  and  a  neglect  of  the  duty, 
contributing  to  an  injury,  will  avoid  all  right  of  recovery 
for  it." 

In  Gothard  r.  Alabama  G.  S.  R.  Co.,  67  Ala.  114,  we 
quoted  the  following  language  without  dissent :  "  Asa  gen- 
eral rule,  it  is  culpable  negligence  to  cross  the  track  of  a 
railroad  at  a  highway  crossing,  without  looking  in  every 
direction  that  the  rails  run,  to  ascertain  whether  a  train  is 
approaching.  If  a  party  rushes  into  danger,  which,  by  ordi- 
nary care,  he  would  have  seen  and  avoided,  no  rule  of  law 
or  justice  can  be  invoked  to  compensate  him  for  any  injury 
he  may  receive.  He  must  take  care,  and  so  must  the  other 
party. 

In  Chicago,  R.  I.  &  P.R.  Co.  v.  Houston,  95  U.  S.  697,  the 
language  o? the  court  was:  "The  failure  of  the  engineer 
to  sound  the  whistle  or  ring  the  bell,  if  such  were  the  fact, 
did  not  relieve  the  deceased  from  the  necessity  of  taking 
ordinary  precautions  for  her  safety.     Negligence  of  the  com- 

f)any*s  employes  in  these  particulars  was  no  excuse  for  neg- 
igence  on  her  part.  She  was  bound  to  listen  and  to  look, 
before  attempting  to  cross  the  railroad  track,  in  order  to 
av(;id  an  approacning  train,  and  not  to  walk  carelessly  into 
the  place  of  possible  danger.  Had  she  used  her  senses,  she 
could  not  have  failed  both  to  hear  and  see  the  train  which  was 
coming.  If  she  omitted  to  use  them  and  walked  thought- 
lessly upon  the  track,  she  was  guiltj  of  culpable  negligence, 
and  so  lar  contributed  to  her  injuries  as  to  deprive  her  of 
any  right  to  complain  of  others." 
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And  in  Continental  Improvement  Co.  v.  Stead,  Id,  161, 
that  court  said  :  "  Those  who  are  crossing  a  railroad  track 
are  bound  to  exercise  ordinary  care  and  diligence  to  ascertain 
whether  .a  train  is  approaching.  They  nave,  indeed,  the 
greatest  incentive  to  caution,  for  their  lives  are  in  imminent 
danger  if  collision  happen  ;  and  hence  it  will  not  be  pre- 
tended, without  evidence,  that  they  do  not  exercise  proper 
care  in  a  given  case.  But,  notwithstanding  the  hazard,  the 
infirmity  of  the  human  mind  in  ordinary  men  is  such  that 
they  often  do  manifest  a  degree  of  negligence  and  temerity 
entirely  inconsistent  with  the  care  and  prudence  which  is 
required  of  them — such,  namely,  as  an  ordinarily  prudent 
man  would  exercise  under  the  circumstances.  When  such 
is  the  case,  they  cannot  obtain  reparation  for  their  injuries, 
even  though  the  railroad  company  be  in  fault.  They  are 
the  authors  of  their  misfortune." 

In  Durbin  v.  Oregon  R.  &  Nav.  Co.,  17  Oregon  5,  32 
Am.  &  Eng.  R.  Cas.  149,  **  plaintiff  had  passed  the  cross- 
ing many  times  before,  and  was  familiar  with  it.  She  had 
always  used  great  care  in  looking  for  trains,  but  on  this 
occasion  she  did  not  stop  to  look  or  listen.  Her  team  came 
into  collision  with  a  passing  engine,  and  she  sustained  con- 
siderable damage.  Held,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  could  not  recover.*' 

Mr.  Beach  (Contrib.  Neg.  §  9)  says:  "  It  is  tolerably  well 
settled  that,  under  such  circumstances  (crossing  a  railroad 
track  on  grade),  a  traveller  must  look  up  and  down  the  track 
attentively;  and  a  failure  to  do  this  is  generally  negligence 
as  a  matter  of  law." 

We  might  add  citations  indefinitely,  but  consider  the  fore- 
going as  sufficient.  We  regard  the  question  as  settled  in 
Alabama  by  our  rulings  cited  above  ;  and  that  a  failure  to 
employ  the  senses  on  approaching  a  railroad  crossing,  when 
such  employment  would  insure  safety,  is,  as  matter  of  law, 
contributory  negligence,  and  a  complete  defense  to  a  suit  for 
injuries  sustained  by  the  negligent  handling  of  the  railroad's 
train,  unless  such  negligence  was  so  reckless  or  wanton  as 
to  be,  in  law,  the  equivalent  of  wilful  or  intentional  wron^. 
Tanner  v,  Louisville  &  N.  R.  Co.,  60  Ala.  621  ;  Memphis 
&  C.  R.  Co.  V,  Copeland,  61  Ala.  376;  Cook  v.  Central  R.  & 
Banking  Co.,  67  Ala.  533  ;  Central  R.  &  Banking  Co.  zf, 
Letcher,  69  Ala.  106  ;  3  Brick.  Dig.  672,  §  25,  ^/  seq. 

In  Louisville  &  N.  R.  Co.  v,  Crawford,  89  Ala.  240,  we  de- 
fined the  measure  of  wanton  or  reckless  negligence  which 
will  overcome  the  defense  of  contributory  negligence.  We 
need  not  repeat  it  here.  It  is  our  intention  toadnere  to  that 
doctrine.     Leak  v,  Georgia  Pac.  R.  Co.,  90  Ala.  161. 
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The  defendant  asked  separately  thirty-six  written  charges 
and  they   were  severally  refused,  and  a  separate  exception 
was    reserved   to    each   refusal.     What  we  have 
refliier*"*     ^^^^  above  will  show  that,  in  many  of  these  re- 
fusals, the  circuit  court  erred.     We  need  only  men- 
tion the  first  five,  each  of  which  should  have  been  given.     It 


f fiver 
ailing  to 
commeot  on  the  other  charges,  we  discover  nothing  in  them 
to  comment  on.  Our  precise  meaning  is  that  what  we 
have  said  will  furnish  a  sufficient  guide  on  another  trial. 
Proving  the  distance  a  man  can  walk  in  an  hour  was  not  the 
proper  means  of  ascertaining  the  rate  at  which  the  engine 
was  moving  when  the  plaintiff  was  injured.  This,  however, 
could  not  have  injured  the  defendant.  It  was  only  another 
method  of  testifying  that  the  engine  was  moving  at  a  greater 
rate  than  four  miles  an  hour.  There  is  nothing  in  the  other 
objections  to  testimony. 

ON  APPLICATION   FOR   REHEARING. 

Stone,  C.  J. — The  foregoing   opinion  and  judgment  re- 
versing and  remanding  this  cause,  having  been  rendered  at 

the  last  term  of  this  court,  a  rehearing:  was  granted 
ofqiiMiioB.      ^"  application  of  the  appellee.     In  opening  the 

case  for  further  investigation,  we  were  largely  in- 
fluenced  by  the  frequent  recurrence  of  the  question,  and' by 
its  great  importance,  alike  to  the  traveling  public  and  to  rail- 
road corporations.  The  industrious  legal  student  cannot 
have  failed  to  discover  the  vast  number  of  cases  which  have 
been  before  the  courts  in  which  the  pivotal  question  was 
substantially  the  same  as  that  presented  in  the  present  record. 
Nor  will  he  have  failed  to  note  the  wide  divergence,  if  not 
palpable  conflict,  of  opinion  which  the  various  cases  bring  to 
view.  All  these  considerations  admonish  us  that  the  ques- 
tion we  have  in  hand  is  one  of  great  practical  gravity.  It 
has  aroused  the  talents  and  learning,  both  of  the  bench  and 
bar,  on  each  side  of  the  Atlantic. 

Fortunately  for  us,  we  have  not  been  left  to  grope  our  way 
unaided  through  this  somewhat  bewildering  mass  of  ad- 
judged law.  Counsel  on  each  side  have  displayed  great 
learning  and  industry,  both  in  collecting  the  authorities,  and 
in  arranging  and  classifying  them.  This  we  have  attempted 
to  supplement  with  such  additional  exploration  as  we  could 
bring  into  exercise.  Still  we  will  not  pretend  that  in  the  very 
numerous  authors  and  reported  cases,  some  of  which  we  pro- 
pose to  collate  and  others  merely  to  cite,  we  will  have 
covered  the  whole  field  of  possible  investigation.  Such  at- 
tempt would  swell  this  opinion  beyond  permissible  dimen- 
sions. 
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The  plaintiff  himself,  in  his  testimony,  gave  a  very  succinct 
yet  clear  statement  of  all  he  did  and  all  he  did  not  do,  all  he 
saw,  and  what  he  did  not  see,   immediately  pre- 
ceding and  at  the  time  he  suffered  the  injury.     The   ,,**|'J]^ 
■part  he  played,  as  given  in  our  former  opinion,  is 
taken  entirely  from  his  testimony,  and  there  was  neither  fact 
nor  circumstance  to  weaken  its  force.     We   will  state  his 
testimony  as  facts. 

When  the  train  of  the  Alabama  Great  Southern  Railway 
moved  out  of  his  way,  there  was  no  obstruction  between 
him  and  the  track  of  the  appellant.  As  soon  as  the  reced- 
ing train  passed  a  few  feet  bevond  him — at  the  latest,  when 
he  crossed  the  track  of  the  Great  Southern — his  view  was 
unobstructed  up  and  down  the  track  of  the  Louisville  4S: 
Nashville  for  a  considerable  distance.  Had  he  looked,  he 
could  not  have  failed  to  see  the  approaching  train  long  be- 
fore he  endangered  himself  by  his  too  near  approach  to  its 
track.  He  testified  that  he  looked  neither  to  the  right  nor 
to  the  left,  nor  did  he  see  the  train  until  warned  by  the 
halloo,  when  it  was  too  late  to  extricate  himself.  He  tes- 
tified that  he  was  looking  straight  ahead  at  the  flagman, 
some  96  feet  distant,  who,  he  said,  was  sitting  down  with  his 
fla^  across  his  lap,  and  looking  in  a  different  direction.  The 
collision  occurred  at  2  o'clock  P.  M.,  while  plaintiff  was  re- 
turning from  his  dinner.  As  was  said  in  the  former  opinion, 
there  can  be  no  question  that  the  appellant  rjailroad  was 
guilty  of  negligence.  It  was  within  the  corporate  limits  of 
Birmingham  that  the  collision  occurred,  and  every  witness 
who  spoke  on  the  subject  testified  that  the  train,  which  was 
being  pushed  backwards,  was  moving  at  a  faster  speed  than 
four  miles  an  hour,  the  maximum  limit  fixed  by  the  city  or- 
dinance. The  testimony  was  in  conflict  on  two  other  sub- 
jects of  inquiry,  namely,  whether  the  whistle  of  the  train 
was  being  blown,  or  the  bell  sounded,  and  whether  the 
watchman  was  attentive  to  his  duties.  The  solution  of 
either  of  these  inquiries  against  the  railroad  company  fas- 
tened an  additional  act  of  negligence  upon  its  employes. 
Hence  the  inquiry  in  this  case  was  whether  there  was  prox- 
imate contributory  negligence  on  the  part  of  the  plaintiff 
and  whether  the  evidence  of  it  was  such  as  that  its  suffic- 
iency should  have  been  charged  on  as  matter  of  law.  The 
trial  judge  declined  to  pronounce  on  its  sufficiency  and  sub- 
mitted it  to  the  jury  for  the  determination.  This  is 
the  material  question  discussed  in  the  re-argument,  and 
to  it  we  propose  to  confine  what  we  have  to  say  in  reply 
thereto. 

That  the  sufficiency  of  evidence  to  establish  the  charge  of 

49  A.  &  E.  R.  Gas. —  28  • 
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negligence,  whether  causative  or  contributory,  is  generally 
one  of  fact  for  the  jury,  is  a  proposition  which 
When  uegii-  cannot,  and  should  not,  be  questioned.  Detroit  & 
4«e!tioB*ror  ^^'  ^-  C^-  ^'-  ^^^  Steinsburg,  17  Mich.  99; 
jnry.  Kellogg  V,  Chicago  &  N.  W.  R.  Co..  26  Wis.  223 ; 

Eaton  V,  Erie  R.  Co.,  51  N.  Y.  544;  McGrath  %'. 
New  York  Cent.  &  H.  R.  R.  Co.,  63  N.  Y.  522  ;  Greany  v. 
Long  Island  R.  Co.,  loi  N.  Y.  419,  24  Am.  &  Eng.  R.  Cas. 
473;  Palmer  t'.  New  York  Cent.  &  H.  R.  R.  Co.,  112  N.  Y.  234, 
37  Am.  &  Eng.  R.  Cas.  533 ;  Central  R.  Co.,  ?•.  Moore,  24 
N.  J.  Law,  824  ;  Bonnell  v.  Delaware,  L.  &  W.  R.  Co.,  39  N. 
J.  Law,  189;  Pennsvlvania  R.  Co.  v.  Ogier,  35  Pa.  St.  60; 
Philadelphia  &  T.  ft..  Co.,  v.  Hagan,  47  Pa.  St.  244 ;  Penn- 
sylvania R.  Co.  7'.  Ackerman,  74  Pa.  St.  265  ;  Mahoney  v. 
Metropolitan  R.  Co.,  104  Mass.  73 ;  French  v,  Taunton 
Branch  R.  Co.,  116  Mass.  537;  Craig  v.  New  York,  N.  H.  & 
H.  R.  Co.,  118  Mass.  431:  Kennayde  v,  Pncific  R.  Co.,  45 
Mo.  255  ;  Lagan  v,  St.  Louis,  I.  M.  &S.  R.  Co.,  72  Mo.  392  ; 
Continental  Improvement  Co.  v.  Stead,  95  U.  S.  161  ;  Chi- 
cago &  E.  I.  R.  Co.  V,  Hedges,  105  Ind.  398;  Spenser  ?•. 
Illinois  Cent.  R.  Co.,  29  Iowa  55  ;  Cleveland,  C.  &  C.  R. 
(V).  V.  Terry,  8  Ohio  St.  570;  Directors,  etc.,  ?'.  Jackson, 
L.  R.  3  App.  Cas.  193  ;  Directors,  etc.,  v,  Slattery.  Id,  1 155  ; 
Kelley's  Case,  75  Mo.  138;  Drain's  Case,  86  Mo.  5*74; 
Stepp's  Case,  85  Mo.  229;  Petdr*s  Case,  116  Pa.  St.  206,  30 
Am.  &  Eng.  R.  Cas.  607;  Baltimore  &  O.  R.  Co.  v,  Ow- 
in|js,  65  Md.  502,  28  Am.  &  Eng.  R.  Cas.  639. 

The  doctrine  of  submitting  questions  of  negligence  to  the 
jury  has  been  more  steadfastly  maintained  in  Illinois  than 
in  any  other  states  whose  decisions  we  have  examined. 
Chicago,  B.  &  Q.  R.  Co.  v.  Triplett,  38  III.  482 ;  Pennsyl- 
vania,  Co.  v.  Frana,  112  111.  398;  Chicago,  St.  L.  &.  P.  R. 
Co.  V,  Hutchinson,  120  111.  587,  32  Am.  &  Ene.  R.  Cas.  82; 
Chicago  &  E.  I.  R.  Co.  ?'.  O'Conner,  1 19  111.  586 ;  Terre 
Haute  &  I.  R.  Co.  v.  Voelker,  129  III.  540,  39  Am.  &  Eng. 
R.  Cas.  615 :  Chicago,  M.  &  St.  P.  R.  Co.  v,  Wilson,  133  111. 
55,  42  Am.  &  Eng.  R.  Cas.  153.  The  doctrine  of  comparative 
negligence  prevails  in  Illinois,  and  it  would  seem  that  rulings 
in  that  state  on  the  doctrine  of  contributory  negligence 
should  be  less  controlling  with  us  than  the  decisions  of  other 
states  which,  like  our  own,  repudiate  that  doctrine. 

Cases  may  be  found  which  hold  that  entering  upon  a 
»v     -u..       public  crossing:  of  a  railroad  track  without  looking 

When  fiilnr*    ^v^.  ^         ^^i_  i_a.         ^j^l         ' 

to  look  it  not  or  listenmg,  no  matter  how  unobstructed  the  view, 
nsffiiireBce  \s  Viot  per  se,  and  as  matter  of  law,  contributory 
porie.  negligence,     which      prevents    a    recovery,     but 

that  its  sufficiency  is  a  question  for  the  jury.     Ernst  s  Case, 
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35  N.  Y.  9;  Kennayde's  Case,  45  Mo..  255  ;  Tabor's  Case, 
46  Mo.  353;  Robinson's  Case,  48  Cal.  409;  4  Am.  &  Eng. 
Enc.  Law,  p.  72,  note  2.  It  is  generally  held,  and  there  is 
reason  in  it,  that  if  intervening  objects,  such  as  an  embank- 
ment, a  deep  cut,  a  hill,  houses,  trees,  and  such  like,  cut  oflF 
vision,  this  excuses  the  fruitless  attempt  to  look,  and  neces- 
saril)'  remits  the  inquiry  of  contributory  negligence  to  the 
jury.  Beisiegel's  Case,  34  N.  Y.  622 ;  retty  v,  Hannibal  & 
St.  J.  R.  Co.,  88  Mo.  306.  28  Am.  &  Eng.  R.  Cas.  618. 

In  the  following  cases  it  was  held  that  if  the  railroad  have 
a  gate  at  the  crossing  which  is  found  open,  or  if  it  maintain 
a  flagman  who  gives  no  warning  signal,  this  so  changes  the 
rule  as  to  relieve  the  party,  who  is  injured  in  the  attempt  to 
cross  without  looking  or  listening,  from  the  disabling  impu- 
tation of  contributory  negligence  as  a  presumption  of  law. 
These  cases  hold  that,  in  a  category  sucn  as  this,  the  ques- 
tion of  contributory  negligence  must  be  disallowed,  or  sub- 
mitted to  the  jury  for  decision  dependent  on  the  circum- 
stances of  the  case.  Glushing's  Case,  96  N.  Y.  676,  19  Am.  & 
Eng.  R.  Cas.  372  ;  Schneider's  Case,  45  Ohio  St  678,  35  Am. 
&L  Eng.  R.  Cas.  334;  Stegemeier's  Case,  118  Ind.  305 ;  West's 
Case,  32  N.  J.  Law,  91,  Chicago,  M.  &  St.  P.  R.  Co.  ik  Wil- 
son, 133  III.  55,  42  Am.  &  Eng.  R.  Cas.  153 ;  4  Am.  &  Eng. 
Enc.  Law,  72,  note  i ;  Directors  zk  Wanless,  L.  R.  7  H.  L. 
12 ;  Central  Trust  Qo.v,  Wabash,  St.  L..  &  P.  R.  Co.,  27  Fed. 
Rep.  159. 

The  later  decisions   have  departed  somewhat   from   the 
older  rulings  on  the  subject  we  have  in  hand.     In  the  mod- 
ern cases  many  categories  of  fact  are  held  suffi-  n^^^ncoBrt 
cient  to  take  from  the  jury  the  inquiry  of  contribu-  may^uke 
tory  negligence,  and  direct  that  they  be  ruled  on  «•••  from 
by  the   court   as   matters  of   law.     Of  course,  to  J"^* 
•come  within  this  rule,  the  testimony  must  be  sufficient  in  it- 
self to  bring  the  true  and  complete  state  of  the  inculpating 
facts  before  the  mind  of  the  court,  without  the  aid  of  infer- 
ences to  be  drawn,  and  there  must  be  no  conflict  in  the  tes- 
timony which  proves  the  conduct  relied  on  as  contributory 
negligence.     If  inferences  are  to  be  drawn  to  make  the  cate- 
gory complete,  or  if  conflicting  testimony  which  is  pertinent 
and  necessary  to  the  inquiry  is  to  be  reconciled  or  weighed, 
these,  in  a  law  court,  are  functions  of  a  jury,  and  cannot  be 
ruled   on   as   matters  of   law.    4  Am.  &  Eng.  Enc.  Law,  73, 
note  2,  and  the  authorities  cited. 

In  the  case  of  Schofield  v,  Chicago,  M.  &  St.  P.  R.  Co.,  114 
U.  S.  615,  19  Am.  &  Eng.  R.  Cas.  353,  it  was  decided  that 
*'  where  a  person  in  a  sleigh,  drawn  by  one  horse  on  a  wagon 
road,  approaching  a  crossing  of  a  railroad  track,  with  which 
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he  was  familiar,  could  have  seen  the  coming^  train  during  its 
progress  through  a  distance  of  seventy  rods  from  the  cross- 
ing, if  he  had  looked,  from  a  point  at  any  distance  within  six 
hundred  feet  from  the  crossing,  and  was  struck  by  the  train 
at  the  crossing  and  injured,  he  was  guilty  of  contributory 
negligence,  even  though  the  train  was  not  a  regular  one,  was 
running  at  a  high  rate  of  speed, ►did  not  stop  at  a  depot  sev- 
enty rods  from  the  crossing  in  the  direction  from  which  the 
train  came,  and  did  not  blow  a  whistle  or  ring  a  bell  between 
the  depot  and  the  crossing.  On  these  facts,  it  was  proper 
for  the  trial  court  to  direct  a  verdict  for  the  defendant."  Of 
similar  import  are  Dodge  v,  Burlington,  C.  R.  &  M.  R.  Co., 
34  Iowa,  276 ;  Reeves  zf.  Delaware,  L.  &  W,  R.  Co.,  30  Pa.  St. 
454 ;  4  Am.  &  Eng.  Enc.  Law,  note  70,  2  ;  Whitt.  Smith,  Neg. 
386;  2  Shear.  &  R.  Neg.  §  476;  Beach,  Contrib.  Neg.  §  16, 
and  note  i  on  page  53. 

In  the  case  of  Young  v.  New  York,  L.  E.  &  W.  R.  Co.,  107 
N.  Y.  500,  32  Am.  &  Eng.  R.  Cas.  130  (decided  in  1887),  ^hc 
following  is  a  synopsis  of  the  facts  and  the  decision  :  The 
accident  occurred  at  a  street  crossing  in  the  city  of  Bing- 
hampton.  The  railroad  company  maintained  a  double  track 
at  that  place,  the  two  tracks  being  separated  by  a  space  of 
seven  feet — about  the  same  distance  apart  as  the  two  tracks 
brought  to  view  in  the  case  before  us.  The  plaintiff  ap- 
proached from  the  south,  and  found  a  train  standing  on  the 
southernmost  track,  but  parted  into  two  sections,  so  as  to 
allow  persons  to  pass  through.  The  plaintiff  walked  rapidly 
through  the  opening,  did  not  look  up  the  northern  track, 
which  was  straight,  stepped  on  that  track,  and  was  struck  by 
a  train  coming  in  the  opposite  direction  on  that  track,  and 
was  injured.  The  court,  in  delivering  its  opinion,  said  :  **We 
must  take  the  fact  to  be  that  he  [the  plaintiff]  could  not  have 
seen  the  train  until  he  passed  over,  or  nearly  over,  the  south 
track.  The  north  tracic  was  straight  for  at  least  half  a  mile 
towards  the  east,  and  the  moment  he  got  upon  the  mid- 
dle of  the  space  between  the  two  tracks  he  could  have  seen 
a  train  approaching  from  the  east  for  that  distance.  He 
was  walking  very  rapidly,  perfectly  familiar  with  the  locality 
and  the  use  which  was  ordinarily  made  of  the  two  tracks, 
and  as  he  crossed  through  the  opening  betw^een  the  parts  of 
the  standing  freight  train,  instead  of  looking  east,  from 
which  a  train  would  ordinarily  come  on  that  track,  he  looked 
to  the  west,  and  heedlessly  stepped  in  front  of  the  engine. 
As  he  passed  over  the  north  rail  of  the  south  train  a  single 
glance  to  the  east  would  have  disclosed  to  him  the  approach- 
ing  train,  and  he  would  have  escaped  injury.  He  was  in  a 
place  of  some  peril  in  crossing  these  tracks,  and  should  have 
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taken  some  care  to  protect  himself.  ■  He  was  in  no  danger 
from  the  train  on  the  south  track,  for  that  was  stationary. 
If  that  to  some  extent  obstructed  his  view  on  the  north  track, 
there  was  so  much  greater  reason  for  him  to  take  an  observa- 
tion the  moment  he  had  crossed  the  south  track,  so  as  to  see 
whether  he  could  cross  the  north  track  with  safety  ;  and  for 
not  doing  so  he  is  chargeable  with  contributory  negligence, 
which  bars  his  recovery."  The  judgment  of  the  court,  re- 
versing the  judgment  of  the  trial,  was  that  the  plaintifl 
should  have  been  non-suited;  the  court  holding  that  he  was 
guilty  of  contributory  negligence  as  matter  of  law. 

Of  similar  import  to  the  foregoing  are  the  following  cases : 
CuUen  t/.  Delaware  &  Hudson  Canal  Co.,  113  N.  Y.  667; 
Marty's  Case,  38  Minn.  108,  32  Am.  &  Eng.  R.  Cas.  107 ; 
Hearne's  Case,  50  Cal.  482;  Allyn's  Case,  105  Mass.  Jj  \ 
Malta's  Case,  69  Mich.  109,  32  Am.  &  Eng.  R.  Cas.  71  ;  Schil- 
ling's Case,  71  Wis.  255,  34  Am.  &  Eng.  R.  Cas.  60;  Maher's 
Case,  64  Mo.  267 ;  Fletcher's  Case,  Id,  484 ;  Hallihan's  Case, 
71  Mo.  113,  2  Am.  &  Eng.  R.  Cas.  117;  Zimmerman's  Case, 
Id.  476,  2  Am.  &  Eng.  R.  Cas.  191  ;  Henze's  Case,  Id,  636; 
2  Am.  &  Eng.  R.  Cas.  212  ;  Powell's  Case,  76  Mo.  80 ;  8  Am. 
&  Eng.  R.  Cas.  467;  Lenix's  Case,  Id,  86;  Taylor's  Case,  86 
Mo.  457:  Glascock's  Case,  73  Cal.  137;  Eclifl's  Case,  64 
Mich.  196;  Harris'  Case,  37  Minn.  47;  Straugh's  Case,  65 
Mich.  76i5;  Holland's  Case,  5  McCrary  (U.S.),  549,  18  Fed. 
Rep.  243  ;  Butterfield's  Cas6,  10  Allen  (Mass.),  532  ;  Grip- 
pen's  Case,  40  N.  Y.  34 ;  Belton  v,  Baxter,  14  Abb.  Pr.  N.  S. 
(N.  Y.)  404;  Davis'  Case,  37  Kan.  743,  32  Am.  &  Eng.  R. 
Cas.  65. 

In  the  case  of  Greenwood  v.  Philadelphia,  N.  &  B.  R.  Co., 
124  Pa.  St.  572  (decided  in  1889),  the  accident  and  injury  oc- 
curred at  a  street  crossing  in  th*e  city  of  Chester,  The 
opinion  of  the  court  was  delivered  by  Paxon,  C.  J.  He 
said  :  **  At  the  railroad  crossing  the  companv  had  for  some 
time  kept  9  watchman  and  safetj^  gates,  whicli  were  lowered 
upon  the  approach  of  trains.  Upon  the  night  in  question, 
when  the  hose  carriage  approached  the  crossing,  the  gates 
were  not  lowered.  They  had  become  out  of  order  that 
morning,  and  had  not  been  repaired.  The  watchman  dis- 
played no  light,  and  gave  no  warning.  The  hose  carriage 
did  not  stop  as  it  approached  the  track,  in  order  to  afford  an 
opportunity  to  look  and  listen,  nor  did  it  even  slacken  its 
speed,  but  continued  on.  and  was  struck  hy  the  train,  and 
the  plaintiff  was  thrown  off  the  carriage  and  injured.  Under 
such  circumstances,  does  the  case  come  within  the  familiar 
rule,  *  stop,  look,  and  listen?'  It  was  strongly  urged  upon 
the  argument  that  the  rule  referred  to  does  not  apply,  for  the 
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reason  (a)  that  the  plaintiff  had  a  right  to  rely  upon  the  fact 
that  the  safety  gates  were  up,  and  (^)  that  the  said  rule  is  not 
applicable  to  towns  and  cities  where  trains  arc  constantly 
crossing  the  streets.  *  *  *  Conceding  that  the  company 
was  required  to  take  extra  precaution  by  reason  of  the  gates 
being  out  of  order,  yet  the  plaintiff  was  also  bound  to  do  his 
part.  He  had  no  right  to  omit  the  ordinary  precaution  when 
approaching  a  railroad  crossing  merely  because  he  finds  the 
gates  up.  Machinery  of  all  kinds  is  liable  to  get  out  of  order, 
and  may  do  so  just  at  the  critical  moment  of  the  approach  of 
a  train.  In  all  such  cases  the  safety  of  the  traveling  public 
requires  that  each  party  shall  be  held  to  the  exercise  of 
due  care.  Had  this  hose  carriage  stopped  near  the  cross- 
ing, instead  of  rushing  on  at  reckless  speed,  this  accident 
would  not  have  happened.  The  train  could  have  been  seen 
for  one  hundred  feet  before  the  crossing  was  reached.  If 
the  rule  to  stop,  look,  and  listen  were  anvays  observed,  an 
accident  at  crossings,  now  so  frequent,  would  rarely  occur, 
whether  in  town  or  country.  *  *  *  The  rule  itself  is  so 
valuable,  is  sustained  by  such  abundant  authority,  and  is,  more- 
over, founded  upon  such  excellent  common-sense  reasons,  that 
we  will  neither  depart  from  it,  nor  allow  it  to  be  undermined 
by  exceptions.  It  is  a  clear  and  certain  rule  of  duty,  and  a 
departure  from  it  is  more  than  evidence  of  negligence.  It  is 
negligence /^r  j^."  The  trial  court  had,  as  matter  of  law, 
instructed  the  jury  to  find  for  the  defendant,  and  the  su- 
preme  court  affirmed  the  decision. 

We  are  not  inclined  to  approve  this  case  in  full.  The  open 
gate  was,  to  some  extent,  an  invitation  to  cross;  enough  so, 
It  would  seem  to  us,  to  raise  a  question  for  the  jury.  But 
we  need  not  and  do  not  decide  tnis. 

In  the  case  of  Dudley,*  VV.  &  W.  R.  Co.  v.  Slattery,  a  case 
before  the  English  house  of  lords,  reported  in  L.  R.  3  App. 
Cas.  1155  (decided  in  1878),  Lord  Chancellor  Cairns  saia: 
*  If  a  railway  train,  which  ought  to  whistle  when  passing 
through  a  station,  were  to  pass  through  without  whistling, 
and  a  man  were,  in  broad  daylight,  and  without  anything, 
either  in  the  structure  of  the  line  or  otherwise,  to  obstruct 
his  view,  to  cross  in  front  of  the  advancing  train,  and  to  be 
killed,  I  should  think  the  judge  ought  to  tell  the  jury  that  it 
was  the  folly  and  recklessness  of  the  man,  and  not  the  care- 
lessness of  the  company,  which  caused  his  death." 

In  the  case  of  Davey  v.  London  &  S.  W.  R.  Co.,  11  Q.  B. 
Div.  213  (decided  in  1883"),  Lord  Chief  Justice  Coleridge 
delivered  the  opinion  of  tne  court.  In  that  case,  as  in  this, 
there  were  two  parallel  tracks  near  each  other,  and  the  in- 
jury was  suffered   in   the  attempt  to  cross  the  second  of  the 
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tracks.  Pending  the  argument,  the  lord  chief  justice  in- 
quired :  "  Is  it  not  using  ordinary  care  to  presume  that 
when  there  is  no  obstacle  to  vision  people  will  look  to  see  if 
a  train  is  coming?  Counsel  replied:  **In  the  present  case 
there  was  evidence  of  circumstances  amounting  to  something 
in  the  nature  of  an  invitation  to  the  plaintiff.  He  is  lulled 
into  false  security,  and  led  to  think  that  no  train  is  expected 
by  the  fact  that  the  servant  of  the  company,  whose  duty  it  is 
to  attend  at  the  crossing,  gives  him  no  warning,"  The  lord 
chief  justice,  in  delivering  the  opinion  of  the  court,  said  : 
"  Now,  it  seems  to  me  clear,  upon  the  uncontradicted  evi- 
dence of  the  plaintiff  himself,  that  he  himself  caused  the  acci- 
dent by  walking  straight  into  a  train  which  he  might 
have  seen.  There  is  a  double  line*  of  rails.  He  comes 
first  upon  the  down  line  on  which  the  train  is  not 
coming.  There  is  then  the  width  of  the  down  line,  and 
the  interval  between  the  two  sets  of  rails  between  him 
and  danger.  If  he  had  only  taken  the  precaution  of 
looking  to  the  left  along  the  up  line,  while  crossing  over  this 
space,  he  must  have  seen  the  coming  train.  He  did  not  look 
to  see  what  was  plainly  to  be  seen  approaching,  and  in  con- 
sequence he  walked  straight  into  the  danger."  The  trial 
court  had  ruled  as  matter  of  law  that  the  plaintiff  could  not 
recover,  and  the  queen's  bench  division  affirmed  the  decision. 
This  case  was  again  heard  in  the  court  of  appeals  (12  Q.  B. 
Div.  70),  and  the  judgment  again  affirmed. 

In  the  case  of  Woodward  v.  New  York,  L.  E.  &  W.  R. 
Co.,  106  N.  Y.  369  (decided  in  1887!  the  head-note  fully  sets 
forth  the  principle  decided,  as  follows:  "  Deceased,  while 
walking  on  a  street,  crossed  by  six  tracks  of  defendant  com- 
pany, was  struck  by  some  cars  which  had  been  shunted  down 
the  grade,  and  were  running  by  their  own  momentum.  It 
appeared  that  deceased  was  well  acquainted  with  defendant's 
custom  of  running  cars  down  this  track,  which  was  a  switch. 
The  accident  happened  about  noon  of  a  clear  day,  and  the 
deceased  might  have  seen  and  avoided  the  cars  by  looking 
up  the  track  on  which  they  were  running,  and  which  was  the 
first  track  to  be  crossed  by  him.  He  appears  to  have  been 
watching  some  cars  which  were  leaving  the  crossing  on  the 
the  third  and  f©urth  tracks.  Held,  contributory  negligence, 
and  defendant  was  entitled  to  a  non-suit." 

To  substantially  the  same  effect  are  Ormsbee*s  Case,  14  R. 
I.  102;  Lenix's  Case,  76  Mo.  86  (decided  in  1882);  Schilling's 
Case,  71  Wis.  255,  34  Am.  &  Eng.  R.  Cas.  60  (decided  in 
1888);  Beach  Contrib.  Neg.  §  13;  4  Am.  &  Eng.  Enc.  Law, 
73,  note  I. 

In  reference  to  the  liability  ot  railroad  corporations  for 
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injuries  done  to  persons,  as  to  all  other  similar  agencies,  the 

rule  01  vigilance  and  diligence  exacted  of  corpora- 
Raieof  tions  and  of  persons  exposed  to  peril  is  mutual  and 

Il!!!ri!r        of  equal  degree.     It  is  that   measure  of  watchful- 

ness  which  persons  of  ordmary  prudence  exercise 
in  similar  conditions  of  hazard.  A  ra'ilroad  track,  on  which 
trains  are  likely  to  run  at  any  time,  is  to  some  extent  a  warn- 
ing. It  is  common  knowledge  that,  unlike  persons  on  foot, 
or  employing  the  private  modes  of  travel,  railroad  trains  in 
motion  cannot  be  instantly  brought  to  a  stand-still.  Hence 
the  reasonableness  of  the  rule  that  persons  about  to  cross  a 
railroad  track  shall  look  and  listen  lor  an  approaching  train 
beiore  attempting  to  cross.  It  is  a  rule  in  favor  of  human 
life,  and  of  human  safety,  and,  if  thoughtfully  observed, 
would  render  injuries  of  the  kind  here  complained  of  almost, 
if  not  quite,  impossible. 

It   is  contended  for  appellee  that  because  the  railroad's 
watchman  was  in  sight,  and  gave  no  warning,  this  was  an 

invitation  to  him  to  proceed  on  his  way,  and  either 
Kfi^of  acquitted  him  of  all  imputation  of  negligence,  or, 
■fftiigeaM.      at  least,  left  it  a  question  for  the  jury.     If   the 

watchman  had  signaled  the  plaintiff  to  advance,  or, 
having  his  attention  directed  to  him,  had  done  any  affirma- 
tive act  inviting  his  forward  movement,  we  would  hold  this 
would  be  a  perfect  answer  to  all  imputation  of  contributory 
negligence,  unless  it  was  shown  the  plaintiff  had  knowledge 
of  the  approaching  train.  If,  during  the  short  interval 
elapsing  between  the  moving  of  the  train  on  the  Alabama 
Great  Southern's  track  and  the  approach  of  the  plaintiff  to 
the  Louisville  &  Nashville's  track,  the  watchman's  attention 
had  been  attracted  to  the  plaintiff,  and  he  had  given  no  warn- 
ing or  signal  of  danger,  we  will  not  say  this  would  not  ab- 
solve the  plaintiff  from  the  absolute  imputation  of  contribu- 
tory negligence,  such  as  may  be  ruled  on  as  a  conclusion  of 
law.  The  inquiry  whether,  in  such  condition,  the  watchman 
would  have  time  to  take  in  the  situation  and  give  the  warn- 
ing, would,  it  would  seem,  present  a  question  to  be  solved 
by  the  jury.  In  the  present  case,  as  testified  by  the  plaintiff 
himself,  he  advanced  immediately  on  the  moving  of  the  Ala- 
bama  Great  Southern's  train,  loolced  neither  to  the  right  nor 
to  the  left,  but  kept  his  eye  on  the  watchman,  who,  he  saw, 
was  looking  away  from  him,  and  of  course  did  not  see  him. 
This  was  in  no  sense  an  invitation  to  him  to  advance,  and 
did  not  relieve  him  of  the  duty  of  looking  and  listening  be- 
fore attempting  to  cross*the  track  of  theTLouisville  &  Nash- 
ville Railroad. 

We  adhere  to  our  first  opinion.     Thompson's    Case,  62 
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Ala.  494;  Gothard's  Case,  ^7  Ala.  114;  Crawford's  Case,  89 
Ala.  240;  Leak  7'.  Georgia  Pac.  R.  Co.,  90  Ala.  161. 
Reversed  and  remanded. 

McClellan,  J.,  {dissenting.) — I  concurred  in  the  original 
opinion  handed  down  in  this  case  at  the  last  term,  and  this, 
too,  upon  full  discussion  in  consultation  of  the  bearing  which 
should  be  accorded  the  attitude  of  defendant's  watchman  on 
the  question  of  plaintiff's  negligence.  A  further  considera- 
tion of  that  matter,  however,  on  the  application  for  rehear- 
ing, constrains  me  now  to  dissent  from  the  conclusions  then 
and  now  reached  .by  the  court.  My  dissent  proceeds  in  line 
with  the  criticism  visited  upon  the  case  of  Greenwood  :'. 
Philadelphia,  W.  &  B.  R.  Co.,  124  Pa.  St.  572,  in  the  opinion 
of  the  chief  justice.  In  thatcase  it  was  the  duty  of  an  em- 
j)l()ye  of  the  defendant  company  to  have  the  gates  down  at 
the  time  of  the  accident.  The  failure  to  discharge  this  duty 
— the  fact,  from  whatever  cause,  that  the  gates,  which  should 
liavc  been  closed  on  the  approach  of  a  train,  were  on  the 
occasion  in  question  left  open — was,  accor.di^^g  to  the  intima- 
tion of  the  chief  justice,  in  the  nature  of  an  invitation  to  the 
])laintifl  to  cross — an  assurance  to  him  that  no  train  was 
approaching — in  such  sort  as  to  make  the  question  of  his 
negligence  vel  non  one  of  fact  for  the  jury.  Here  it  was  the 
<luty  of  an  employe  of  the  defendant  to  keep  an  outlook  for 
trains,  to  know  when  they  were  approaching,  and  to  inter- 
j)ose  a  bar,  when  that  was  the  case,  to  the  further  progress 
of  persons  about  to  cross  the  track,  in  the  shape  of^a  signal 
warning  them  of  danger.  It  was  this  flagman's  duty  not 
only  to  know  that  a  train  was  approaching,  but  to  seQ,  in 
that  contingency,  all  persons  about  to  come  upon  the  track. 
This  duty,  so  faV  from  being  relieved  by  the  fact  that  a  train 
had  been  standing  on  or  passing  along  the  further  track 
from  the  watchman,  was  accentuated  thereby,  since  it  was 
but  rea'sonable  to  suppose  that  there  woul3  be  travelers, 
whose  progress  had  been  impeded  by  it,  waiting  to  cross  as 
soon  as  it  was  moved  out  of  the  way.  Allpresumptions  are 
favorable  to  the  discharge  of  duty.  The  presumption 
here  was  that,  if  a  train  was  approaching,  the  flagman,  whose 
duty  it  was  to  know  the  fact,  did  not  know  it.  The  further 
presumption  is  that,  knowing  that  fact,  he  would  discharge 
his  further  duty  of  warning  the  plaintiff  of  it.  The  plaintiff, 
seeing  the  flagman  at  his  post  and  receiving  no  intimation 
from  him  that  it  was  dangerous  to  cross,  may  have  been  very 
naturally  lulled  into  a  sense  of  the  safety  of  the  attempt  he 
was  about  to  make.  He  had  a  right  to  assume  that  the 
watchman  was  discharging  the  functions  of  his  position,  and 
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that  his  attitude  at  the  moment  of  the  disastrous  attempt  to 
cross  was  in  the  nature  of  an  assurance  that  it  was  safe  to 
cross,  and  an  invitation  for  him  to  do  so.  The  attitude  of 
the  employe  was  inexplicable  upon  any  other  hypothesis 
which  would  be  consistent  with  the  duty  he  owed  plaintiff, 
and  which  plaintiff  was  authorized  to  presume  he  would  dis- 
charge, and  was  discharging  at  the  moment  he  went  upon 
the  track.  I  cannot  escape  the  conclusion  that,  in  view  of 
the  watchman's  attitude,  importing  in  some  sort  an  assurance 
of  the  absence  of  danger,  calculated  to  allay  circumspection 
r)n  the  part  of  the  plaintiff,  the  question  of  contributory  neg- 
ligence should  have  been  and  was  properly  submitted  to  the 
jury,  although  the  evidence  is  without  confiict  that  plaintiff 
failed  to  stop,  to  look,  and  to  listen. 

Injuries.at  Railroad  Crossin^^Appiieation  of  Rule  Requiring  Travelers  to 
Stop,  Look  and  Listen. — See,  ulso,  Grostick  v.  Detroit,  L.  &  N.  R.  Co., 
ante,  p.  332;  Cleveland.  C.  C.  <ft  I.  R.  Co.  %>.  Harrington,  ante,  p.  358 ;  Rich- 
mond V.  Chicago  «&  W.  M.  R,  Co.,  and  note,  ante,  p.  367,385;Cahill  v,  Cin- 
cinnati, N.  O.  &  L  P.  R.  Co.,  ante.  p.  390;  Gratiot  t;*.  Missouri  Pac.  R.  Co., 
ante,  p.  398;  Marks  v.  Petersburg  R.  Co..  and  note,  ante,  p.  418,425. 

General  Rule. — la  Denver  &  R.  G.  R.  Co.  v.  Ryan  (Colo.,  Nov.  16,  1891). 
28  Pac.  Rep.  79.  it  was  held  to  be  negligence  and  carelessness  for  a  person 
to  go,  stand  or  be  upon  a  railroad  track  without  keeping  a  watch  both 
w^ays  for  trains;  also,  it  is  the  duty  of  a  person  going  upon  a  railroad  track 
to  look  and  listen  for  the  approach  of  trains,  and  observe  the  surroundings^ 
and  a  failure  to  do  so  is  negligence.  And  in  Nash  v.  New  York  Central 
&  H.  R.  R.Co..  125  N.  Y.  715,  it  appeared  that  the  plaintiff  drove  upon 
the  railroad  track  at  a  crossing  at  a  trot,  without  looking  or  listening  for 
trains.  He  knew  when  the  trains  ran  and  could  have  seen  the  train  w^hich 
struck  him  when  he  was  twenty-five  feet  from  the  track.  The  court  held 
that  he  was  guilty  of  contributory  negligence. 

It  is  the  duty  of  a  person  crossing  a  railroad  track  at  a  highway  to  keep 
a  proper  lookout;  and  one  time  looking  and  listening  at  a  distance  from 
the  track  is  not  a  proper  lookout.  Such  a  person  must  use  his  senses  of 
sight  and  hearing,  and  if.  by  failure  to  do  so,  he  causes  injury  to  himself, 
he  cannot  recover.  Hinkle  v.  Richmond  &  D.  R.  Co.  (N.  Car..  Nov.  24, 
1 891).  13  S.  E.  Rep.  884. 

In  an  action  for  injuries  received  at  a  railroad  crossing,  it  is  error  for 
the  court  to  refuse  to  charge  that  the  track  itself  is  a  warning,  and  that 
persons  about  to  cross  it  are  bound  to  make  use  of  hearing  as  well  as  of 
sight,  and  if  either  cannot  be  available,  the  obligation  to  use  the  other  is 
the  stronger,  and  that  neglect  to  use  either  is  negligence/^r  j^.  Thomas 
V.  Chicago  &  G.  T.  R.  Co..  86  Mich.  496. 

In  an  action  to  recover  damages  for  alleged  negligence,  causing  the 
death  of  VV..  plaintiff's  intestate,  it  appeared  that  W.,  while  passing  along 
a  city  street,  in  attempting  to  cross  one  of  defendant's  tracks,  was  struck 
and  killed  by  the  tender  of  a  locomotive  which  was  backing  down  on  the 
track,  drawing  a  caboose.  It  was  dark  at  the  time,  but  quiet,  and  lights 
were  burning  in  the  cupola  of  the  caboose ;  W.  had  crossed  over  three 
tracks  before  reaching  the  one  where  the  accident  occurred :  some  cars 
were  standing  on  the  first  track  which  came  within  about  twenty  feet  of 
the  street.  "This  track  is  about  fifty  feet  distant  from  that  on  which  W. 
was  killed ;  the  latter  is  straight  for  a  long  distance  each  way  from  the 
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street.  No  evidence  was  given  tending  to  show  that  W.  looked  or  listened 
before  reaching  defendant's  tracks;  plaintiff,  his  wife,  who  was  following 
closely  behind  him,  testified  that  she  looked  and  listened  when  she  ap- 
proached the  tracks,  but  saw  no  light  or  car  approaching.  Held,  that  the 
evidence  failed  to  show  any  want  of  contributory  negligence,  and  that  a 
refusal  to  nonsuit  the  plaintiff  was  error.  Wiwirowski  2/.  Lake  Shore  & 
M.  S.  R.  Co..  124  N.  Y.420. 

Duty  of  Traveler  to  "  See  and  Hear  " — Instructions, — Where  the  testi- 
mony, in  regard  to  the  contributory  negligence  of  one  injured  at  a  cross- 
ing, is  conflicting,  it  is  proper  for  the  court  to  refuse  to  charge  the  jury 
that  it  was  "  the  duty  of  the  plaintiff  to  see  and  hear,"  and  that  his  failure 
to  do  so  was  equivalent  to  not  looking  or  listening,  since  such  a  charge 
would  decide  the  question  of  plaintiff's  negligence.  H inkle  v,  Richmond 
&  D.  R.  Co.  (N.  Car.,  Nov.  24,  1891).  13  S.  E.  Rep.  884. 

Point  at  Which  Traveler  Must  Look  for  Train — Distraction  of  Attention 
— Instruction. — In  Kenney  2/.  Hannibal  &  St.  J.  R.  Co.,  105  Mo.  270,  which 
was  an  action  for  injuries  received  at  a  railroad  crossing,  and  where  the 
defense  was  that  the  plaintiff  was  negligent  in  not  lookmg  and  listening 
for  the  train,  it  was  held  that  it  w^as  not  error  for  the  court  to  refuse  to 
instruct  the  jury  that  it  was  plaintiff's  duty  to  stop  and  look  for  an  ap- 
proaching train  at  a  point  from  which  the  evidence  showed  the  train 
HTould  not  be  visible  ;  nor  to  refuse  an  instruction  that  if  plaintiff  s  atten- 
tion, while  approaching  a  crossing,  was  directed  to  his  discomfort  from  the 
cold,  etc.,  he  could  not  recover,  when  there  was  no  evidence  of  such  men- 
tal condition. 

Duty  of  Traveler  to  Get  Do7vn  from  Vehicle. — If  a  person,  riding  in  a 
covered  wagon  towards  a  railroad  crossing,  listens  at  twenty  yards  dis- 
tance, while  riding  upon  the  shaft,  and  neither  hears  nor  sees  an  approach- 
ing train,  it  cannot  be  said  that  it  is  his  duty  to  get  down  and  look  up  and 
down  the  track,  even  though  his  view  of  the  railroad  line  was  obstructed. 
Hinkle  v.  Richmond  &  D.  R.  Co.  (N.  Car.,  Nov.  24,  1891),  13  S.  E.  Rep. 
884. 

It  is  not  incumbent  upon  a  traveler,  about  to  cross  a  railroad  track  at  a 
public  crossing,  to  alight  from  his  vehicle  and  go  upon  the  track,  before 
attempting  to  cross,  when  he  can  get  a  view  of  the  crossing  without  alight- 
ing; and  whether,  in  a  given  case,  he  has  stopped  to  look  and  listen  at  the 
best  place,  is  necessarily  a  question  of  fact  for  the  jury.  Ellis  %',  Lake 
Shore,  etc.,  R.  Co..  138  Pa.  St.  506. 

Failure  to  Look  at  Proper  Distance  from  the  Track. — In  an  action  against 
a  railroad  company  for  an  injury  at  a  railroad  crossing,  it  appeared  that  the 
plaintiff,  who  was  approaching  in  a  vehicle,  and  was  familiar  with  the  cross- 
ing, when  about  250  feet  from  the  crossing,  looked  to  the  east  where  he  could 
see  about  one-fourth  of  a  mile,  and  saw  no  approaching  train.  He  did  not 
look  to  the  east  again,  but  looked  to  the  west,  ^herc  the  view  of  the  track 
was  somewhat  obstructed.  If  he  had  looked  to  the  east  when  within  100  feet 
of  the  railroad,  he  would  have  had  an  unobstructed  view  of  nearly  one- 
half  mile.  He  drove  to  the  crossing  in  a  slow  trot  and  was  struck  by  a 
train  from  the  east  and  seriously  injured.  No  signals  were  given  by  the 
approaching  train.  Held,  that  the  court  might  adjudge,  as  matter  of  law, 
that  the  plaintiff  was  guilty  of  negligence.  Mann  v.  Belt  R.  &  Stockyard 
Co.,  128  Ind.  138. 

Crossing  Track  when  Gates  Were  Raised  Without  Stopping  to  Look. —  In 
Oldenberg  v.  New  York  Central  &  H.  R.  Co.,  124  N.  Y.  4i4,"it  was  held  to 
be  a  question  for  the  jury  whether  one  was  guilty  of  negligence  w^ho  started 
to  cross  a  railroad  track  at  a  crossing  with  which  he  was  unfamiliar  upon  the 
raising  of  the  guard  gates,  and  when  a  team  had  started  to  cross  in  the  oppo- 
site direction,  it  appearing  that  there  was  a  space  of  but  three  feet  in  which 


444  LOUISVILLE  &   NASH.    R.   CO.   V,   WEBB.  [VOL.  49 

he  could  have  safely  stopped  to  look  for  the  train  which  ran  against  him  or 
have  seen  the  gate  as  it  began  to  fall,  and  that  he  kept  his  head  down  as 
if  looking  at  the  walk,  which  was  rough  and  uneven.  The  court  said : 
•'  As  said  by  this  court  in  a  recent  case :  *  The  raising  of  the  gate  was  a 
substantial  assurance  to  him  of  safety,  just  as  significant  as  if  the  gateman 
had  beckoned  to  him  or  invited  him  to  come  on,  and  that  any  prudent 
man  would  not  be  influenced  by  it  is  against  all  human  experience.' 
Glushinj;  ?'.  Sharp,  96  N.  Y.  676,  19  Am.  &  Eng.  R.  Cas.  374.  Or,  as  laid 
down  in  a  siill  later  case:  'The  open  gate  was  an  affirmative  and  explicit 
declaration  and  representation  that  neither  train  nor  locomotive  was  ap- 
proaching with  intent  to  pass.*  Palmer  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  112  N.  Y.  234,  241.  37  Am.  &  Eng.  R.  Cas.  533.  While  the  de- 
ceased had  the  right  to  rely  to  a  certain  extent  upon  the  assurance  thus 
given  by  the  defendant  that  it  was  safe  for  him  to  go  on,  it  was  still  his 
duty  to  be  on  the  lookout  for  danger,  and  to  exercise  the  same  care  that  a 
man  of  ordinary  prudence  would  have  exercised  under  the  same  circum- 
stances. The  degree  of  care  depended  upon  his  knowledge  of  the  situa- 
tion, or  upon  those  facts  that  he  would  have  discovered  by  the  use  of 
ordinary  vigilance.  It  does  appear  that  he  had  ever  seen  this  crossing 
before,  or  that  he  knew  anything  about  it,  except  what  he  observed  on  the 
occasion  when  he  met  his  death.  In  this  respect,  as  well  as  bv  the  im- 
plie^d  invitation  to  proceed  arising  from  the  use  of  safety  gates,  this  case  is 
easily  distinguished  from  those  relied  upon  by  the  defendant.  Woodward 
7f.  New  York.  L.  E.  &  W.  R.  Co..  106  N.  Y.  369:  Young  7/.  New  York,  L. 
E.  &  W.  R.  Co.,  107  N.  Y.  500,  32  Am.  &  Eng.  R.  Cas.  130. 

"  It  is  claimed  that  he  should  have  looked  to  the  right,  so  as  to  see  the 
approaching  engine,  and  in  front,  so  as  to  see  the  descending  gate ;  but 
can  it  be  held,  as  matter  of  law.  that  he  had  time  for  this,  and  also  to  use 
due  care  in  other  respects.^  According  to  the  evidence  not  more  than 
nine  or  ten  seconds  elapsed  after  the  passenger  train  had  gone  by  on  the 
north  track  before  the  engine  came  down  on  the  south  track.  During  this 
short  period  he  proceeded  to  cross ;  passed  over  two  tracks,  reached  the 
third,  where  he  could  not  safely  stop,  because  at  any  time  the  pas- 
senger coaches  standing  there  might  back  down  upon  him ;  went 
on  two  feet  further,  where  the  strip  three  feet  long  would  have  afforded 
safety  if  he  had  known  it ;  took  one  step  more,  and,  in  the  language 
of  a  witness,  'just  as  he  gave  the  second  step  he  was  whirled  around 
and  pitched  headforemost.'  Can. the  court  say  that,  knowing  nothing 
of  his  surroundings,  he  was  bound  to  look  in  any  particular  direc- 
tion, while,  hearing  no  bell  and  conscious  of  no  danger,  he  took  one 
step  and  a  part  of  another.^  How  long  is  a  rapid  walker  in  taking  a  single 
step.^  How  much  time  was  there  for  reflection  or  action.?  Even  if  he 
had  stopped  walking,  how  could  he  have  decided  on  the  instant  just  where 
it  was  safe  for  him  to  stand  between  the  tracks  ?  It  was  his  privilege  to 
look  down  upon  the  rough  walk,  so  as  to  avoid  danger  there,  and  the  evi- 
dence warranted  the  jury  in  finding  that  he  did  so.  It  was  his  duty  to 
look  to  the  east,  where  there  was  no  obstruction  in  sight ;  but  while  he 
was  bound  to  use  his  eyes,we  cannot  say  that  he  was  bound  to  use  them 
in  a  particular  manner,  at  a  particular  instant  of  time.  We  think  that  it 
was  for  the  jury  to  take  into  consideration  all  the-circumstances  and  de- 
cide whether  he  exercised  such  care  as  could  reasonably  be  required  of 
one  in  his  situation  and  with  his  knowledge.  Greany  v.  Long  Island  R. 
Co.,  loi  N.  Y.  419.  24  Am.  &  Eng,  R.  Cas.  473;  Sherry  t'.  New  York  Cent. 
&  H.  R.  R.  Co..  104  N.  Y.  652,  657". 

Reliance  of  Iraveler  on  Custom  of  Company  in  Running  Trains — Look- 
iiig  in  one  Direction  Only. — In  Nixon  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa, 
Jan.  26,  1892),  51  N.  W.  Rep,  157,  it  was  held  that,  although  a  railroad 
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company  was  negligent  in  failing  to  give  the  u%ual  crossing  signals,  a  trav- 
eler who,  in  reliance  upon  the  usual  custom  of  the  company  in  the  order 
of  running  its  trains,  looks  only  in  one  direction  before  driving  upon  the 
track,  and  is  injured  by  a  train  coming  from  the  opposite  direction,  which 
he  could  have  avoided  if  he  had  used  his  senses,  cannot  recover. 

Crossing  Track  in  the  Dar/c — Absence  of  Switchmen  and  Lights. — In  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Amos  (Ark.,  Jan.  31,  1891),  15  S.  W.  Rep.  362, 
it  was  held  that  it  is  not  negligence  as  a  matter  of  law,  to  attempt,  with- 
out stopping  to  look  and  listen,  to  cross  a  railroad  track  at  a  public  cross- 
ing in  the  dark,  at  a  time  when  no  regular  train  is  due,  and  when  there  are 
neither  switchmen  nor  lights. 

Necessity  for  Additional  Precaution  Besides  Looking  an^  Listening  — 
Qiil'stion  for  Jury. — In  Beanstrom  v.  Northern  Pacific  R.  Co.,  46  Minn. 
193,  it  was  held  to  be  a  question  for  the  jury  whether  one  approaching  a 
railroad  track  driving  a  team,  who  has  looked  and  listened  for  a  distance 
of  several  hundred  Feet  and  has  checked  his  horses  to  a  walk,  should, 
under  all  the  circumstances,  have  taken  any  additional  precaution. 

Failure  to  Stop  Team  Before  Driving  on  Track. —  In  Wesley  v.  Chicago, 
St.  P.  &  K.  C.  R.  Co.  (Iowa,  Jan.  30,  1892),  51  N.  W.  Rep.  163,  it  was  held 
that  whether  a  traveler  was  negligent,  considering  the  situation  of  the  cars 
and  his  obstructed  view,  in  not  stopping  his  team  before  driving  on  to  the 
track,  is  a  question  for  the  determination  of  the  jury. 

Foot  Traveler  Run  Oz'er  by  "  Kicked*'  Cars. — Deceased,  who  was  some- 
what deaf,  was  killed  at  a  crossing  by  cars  of  defendant,  which  had  been 
kicked  and  were  moving  without  a  signal  or  a  person  on  them.  He  was 
familiar  with  the  crossing,  and  knew  that  no  fiagman  was  kept  there,  and 
that  cars  were  liable  to  be  moved  there  at  any  time.  The  evening  was 
dark  and  cloudy  and  the  smoke  was  heavy.  A  number  of  witnesses  who 
saw  the  accident  and  were  near  deceased,  testified  that  thev  saw  the  cars 
coming  when  eighty  feet  away,  and  deceased  was  in  as  good  a  position  as 
they  to  see.  Two  witnesses  testified  that  they  had  deceased  in  view  all 
the  time,  and  did  not  see  him  turn  his  head  to  look  until  just  as  he  was 
struck.  Held,  that  a  verdict  should  have  been  directed  for  defendant  be- 
cause of  deceased's  want  of  care.  Tierney  v.  Chicago  &  N.  W.  R.  Co.  (Iowa, 
Feb.  9,  1892,)   51  N.  W.  Rep.  175. 

Crossing  Tracks  Where  Trains  Were  Passing  in  Opposite  Direct iotts — 
Failure  to  Look  for  Second  Train — Absence  of  Headlight. — In  an  action  to 
recover  damages  for  the  killing  of  D.,  plaintiff's  intestate,  through  the  al- 
leged negligence  of  defendant,  it  appeared  that  the  accident  occurred  at  a 
village  crossing;  that  D.  was  familiar  with  the  locality  and  knew  thatthere 
were  two  railroad  tracks  upon  which  trains  passed  in  opposite  directions ; 
that  defendant  had  failed  to  comply  with  a  request  of  the  village  authori- 
ties to  erect  gates  at  this  crossing,  but  kept  a  flagman  there,  who.  as  he 
saw  D.  approaching  from  the  south,  on  which  track  a  train  was  then  pass- 
ing, the  headlight  on  the  engine  of  which  was  lighted,  shouted  10  him 
that  another  train  was  approaching  on  the  north  track ;  D.  was  deaf,  and 
the  headlight  on  that  train  was  either  iiot  lighted  or  turned  down  so  low 
that  the  light  was  practically  invisible.  It  appeared,  however,  that  if  D.. 
after  crossing  the  south  track  before  stepping  on  the  north  track,  had 
looked  in  the  direction  from  which  trains  were  to  be  expected,  he  would 
have  seen  the  approaching  train,  which  struck  and  killed  him,  as  it  was 
plainly  visible.  The  court  submitted  to  the  jury  the  question  as  to 
whether  the  absence  of  the  headlight  was  the  cause  of  the  accident.  Held, 
error,  as  it  was  not  shown  nor  could  an  inference  be  drawn  from  the  evi- 
dence that  the  absence  of  the  headlight  did  contribute  to  the  ac.cident. 
Also  held^  that  plaintiff  failed  to  show  absence  of  contributorv  negligence 
on  the  part  of  D.     Daniels  v,  Staten  Island  R.  T.  R,  Co.,  125  N.  Y.  407. 
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Si^ppiftg  on  Track  and  Looki fig  for  Ctirs — Inconsistency  of  Verdict  7vith 
Special  Finding. — In  Lake  Shore  &  M.  S.  R.  Co.  v.  Johnson  (III..  Jan  22, 
1 891),  26  N.  E.  Rep.  510,  it  is  held  that  a  general  verdict  for  the  plaintitT, 
in  an  action  against  a  railroad  company  lor  injuries  received  at  a  street 
crossing,  is  not  inconsistent  with  special  findings  that  he  stopped  and 
stood  upon  the  track,  and  before  stopping  looked  to  see  if  any  cars  were 
approaching  and  that  there  was  nothing  to  prevent  his  seeing  the  cars, 
which  struck  him,  where  such  cars  might,  when  he  looked,  have  been  on  a 
dillerent  track  and  have  been  afterwards  switched  over  upon  the  track 
upon  which  he  was  injured. 

Failure  of  Wife  to  Warfi  Husband  or  to  Look  or  Listen, — Where  a  wife 
was  riding  in  ^  wagon  with  her  husband,  who  was  driving,  and  they  ap- 
proached a  railroad  crossing,  known  by  the  wife  to  be  dangerous,  when  a 
train  was  con)ing  up  in  full  view,  and  the  husband  stopped  the  team,  but 
immediately  afterwards  attempted  to  cross  in  front  of  the  train  and  both 
were  killed,  the  wife  in  failing  to  warn  her  husband  or  to  look  or  listen 
for  approaching  trains  was  guilty  of  contributory  negligence,  and  there 
can  be  no  recovery  for  her  death.  Miller  v.  Louisville,  New  Albany  &  C. 
R.  Co..  128  Ind.  97. 

i^  Injury  to  Boy — Failing  to  Look. — In  an  action  to  recover  damages  for 
negligence,  causing  the  death  of  T.,  plaintiff's  intestate,  the  following  facts 
appeared ;  T.  was  a  boy  twelve  years  old,  intelligent,  accustomed  to  at- 
tend school  and  assist  the  family  by  his  labor;  he  lived  near  defendant's 
road ;  he  was  killed  by  one  of  defendant's  locomotives  when  attempting 
to  cross  its  tracks ;  the  day  was  windy  and  it  was  snowing,  but  not  enough 
to  obstruct  the  view  ;  the  street  upon  which  he  was  traveling  was  crossed 
by  four  of  defendant's  tracks ;  the  first  was  a  switch  track  upon  which  cars 
were  standing  on  each  side  of  the  street,  a  passageway  havmg  been  left 
open  for  teams  and  individuals  to  pass  alone  the  street.  T.  stopped  in 
the  centre  of  the  switch  track  facing  in  the  direction  of  the  locomotive, 
which  was  backing  down  at  a  high  rate  of  speed  ;  if  he  had  looked  he 
could  have  seen  186  feet  down  the  track;  from  the  point  where  he  stood 
to  the  center  of  of  the  track,  where  he  was  struck  and  killed,  the  distance 
was  fourteen  feet.  T.,  after  changing  a  bag  he  was  carrying  from  one 
shoulder  to  another,  started  on  ;  aUer  taking  one  step  he  had  an  unob- 
structed view  down  the  track  on  which  the  locomotive  was  coming,  for 
two  streets  ;  he  did  not  look  in*  that  direction  after  he  started.  Held^ihdX 
T.  was  sui  juris  and  was  guilty  of  contributory  negligence,  and  that  the 
suDmission  of  the  question  to  the  jury  was  error.  Tucker  v.  New  York 
Cent.  &  H.  R.  R.  Co..  124  N.  Y.  308. 

Distraction  of  Traveler  s  Attention. — In  an  action  to  recover  damages 
for  the  alleged  killing  of  R.,  plaintiff's  intestate,  at  a  highway  crossing  on 
defendant's  road,  it  appeared  that  R.  was  familiar  with  the  crossing.  She 
approached  it  with  a  small  shawl  tied  or  pinned  over  her  head  and  ears. 
There  was  no  evidence  that  she  looked  up  or  down  the  track  before  at-* 
tempting  to  cross,  or  that  she  stopped  or  listened;  the  only  evidence  being 
that  she  appeared  to  be  looking  directly  in  front  of  her.  The  track  on 
which  the  train  came  by  which  she  was  killed,  was  free  to  observation  for 
at  least  700  feet  from  a  point  eight  feet  from  the  track  where  R.  was  in- 
jured, and  from  thence  to  the  track.  Held,  that  although  R.'s  attention 
may  have  been  distracted  by  a  freight  train  going  in  the  opposite  direction, 
or  by  a  ditch  across  the  highway  two  feet  n-om  the  tracks,  she  was  not 
justified  in  proceeding  without  looking  both  ways  for  approaching  trains. 
Rodrian  v.  New  York,  New  Haven  &  Hartford  R.  Co..  125  N.  Y.  526. 

Failure  to  Look —  View  is  Obstructed. — Common  prudence  requires  that 
Si  person  walking  across  a  railroad  track  at  a  crossing  should  look  for  ap. 
proaching  trains  before  going  upon  the   track,  and  his  failure  to  do  so 
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when  unexcused  by  any  other  facts  than  that  the  view  was  unobstructed 
until  he  came  within  six  feet  of  the  track,  is  negligence.  Clark  v,  North- 
erh  Pacific  R.  Co.  (Minn.,  Nov.  25,  1891),  50  N.  W.  Rep,  365. 

Same — Failure  of  Traveler  to  Leave  Vehicle  apd go  to  the  Point  Where 
he  Could  See  Track — Question  for  Jury. — In  Georgia  Pac.  R.  Co.  v.  Lee,  92 
Ala.  262,  it  was  held  that  a  person  on  foot,  approaching  a  railroad  cross- 
ing.  is  required  to  look  and  listen  before  attempting  to  cross,  and  his  fail- 
ure to  do  so  is  contributory  negligence,  which  will  defeat  a  recovery  in  an 
action  for  damages  ;  and  equal  care  is  required  of  a  person  who  is  driving 
in  a  vehicle,  except  that,  having  stopped  and  listened  on  approaching  the 
track,  where  his  view  was  obstructed  by  a  train  of  cars  standing  on  a  side 
track,  he  cannot  be  said  to  be  guilty  of  contributory  negligence,  as  matter 
of  law,  because  he  did  not  leave  his  vehicle,  and  go  to  a  point  where  he 
could  see  that  the  track  was  clear  ;  in  such  case,  the  question  of  contribu- 
tory negligence  must  be  submitted  to  the  jury.  The  court  said  :  "  We  are 
not  prepared  to  assert,  as  a  legal  proposition,  that  his  failure  to  alight 
from  the  wagon,  and,  leaving  it,  go  to  a  point  from  which  he  could  see 
along  the  main  track,  which  the  testimony  tends  to  show  was  the  only 
feasible  means  of  viewing  that  track,  was  negligence  which  would  bar 
plaintiff's  recovery  for  simple  negligence  on  the  part  of  the  defendant. 
The  driver  could  not  see  an  approaching  train,  while  he  continued  with 
the  wagon  on  its  course,  until  too  late  to  have  averted  the  disaster.  It 
was  not  with  him  to  merely  turn  his  head  and  look  to  the  right  and  left, 
as  with  a  person  on  foot,  and  to  draw  back  or  go  forward  accordingly  as 
the  situation  then  presented  itself ;  but  as  he  went  on  his  way  the  peril 
was  incurred  and  impending;  he  had  reached  a  point  from  which  he  could 
not  draw  back  before  the  true  situation  uncovered  itself  to  his  vision. 
We  do  not  believe  it  is  the  custom  of  prudent  men  in  approaching  such 
crossings,  under  ordinary  circumstances,  in  a  vehicle,  to  do  more  than 
stop  and  listen,  and  to  look  only  when  that  may  be  done  without  alight- 
ing from  and  without  leaving  their  conveyances.  W^e  do  not  think  that 
the  exercise  of  due  care  requires  such  travelers,  under  all  circumstances, 
to  abandon  their  teams,  and  go  in  advance  sufficiently  near  the  track  to 
see  along  its  course,  and  then  resume  their  vehicle,  and  attempt  a  crossing 
which,  perhaps,  has  become  perilous  by  reason  of  their  delay  while  taking 
this  precaution  against  peril,  or  which  might  become  so  in  the  interval 
while  they  are  regaining  their  conveyance  after  viewing  the  track.  More- 
over, instances  may  easily  be  supposed  in  which  it  is  impracticable  to  se- 
cure a  restive  or  wild  team  while  the  driver  goes  forward  to  reconnoitre, 
and  in  which  the  danger  from  leaving  it  would  be  more  imminent  than 
that  involved  in  attempting  a  crossing  with  only  the  assurance  of  one's 
ears  as  to  its  safety.  With  persons  on  foot,  the  case  is  quite  different, 
and  palpably  so.  An  instant  suffices  for  them  to  survey  the  track,  and 
to  act  upon  such  survey.  To  do  so  involves  no  endangering  delay,  and 
no  inconvenience  at  any  time  or  under  any  circumstances.  While  reaf- 
firming the  doctrine  of  the  cases  supra  as  to  foot  travelers,  we  are  not 
prepared  to  announce  as  a  proposition  of  law  that  plaintiff's  driver  was 
guilty  of  contributory  negligence  under  the  facts,  which  one  phase  of  the 
evidence  tends  to  support,  in  failing  to  gain  a  point  of  view  which  com- 
manded the  main  track,  and  adding  the  assurance  of  one  sense  to  that  ot 
another  that  no  train  was  approaching,  before  attempting  to  cross.  The 
logic  of  this  position  is  eminently  satisfactory,  we  think,  and  it  is  not  lack- 
ing in  the  support  of  adjudged  cases,  though  there  are  authorities  on  both 
sides  of  it,  including  an  expression  in  the  leading  case  of  Louisville  &  N. 
R.  Co.  V.  Webb,  90  Ala.  185,  193.  See,  also.  Beisiegel's  Case.  34  N.  Y. 
622;  Petty  v.  Hannibal  &  St.  J.  R.  Co..  88  Mo.  306,  28  Am.  &  Eng.  R. 
Cas.  618,  there  cited,  and  Philadelphia  &  R.  R.  Co.  z'.  Carr,  99  Pa.  St.  505; 
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Lehigh  &  W.  B.  Coal  Co.  ?'.  Lear,  (Pa.).  32  Am.  &  Eng.  R.  Cas.  74:  Don- 
ohue  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  91  Mo.  357,  28  Am.  &  Eng.  K.  Cas. 
673 ;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Martin.  82  Ind.  476.  8  Am.  di  Eng.  R. 
Cas.  253  ;  Artz  ?/.  Chicago,  R.  I.  &  P.  R.  Co.,  34  Iowa.  160." 

Injury  to  Traveler  Who  Did  not  Set  Train  Until  He  Was  Almost  on 
the  Track, — In  an  action  for  injuries  received  from  a  passing  railway  tram 
at  a  public  crossing  it  appeared  that  plaintitT,  who  was  familiar  with  the 
ground,  stopped  twice  to  listen  on  approaching  the  crossing,  once  at  a 
distance  of  one  hundred  and  twenty  feet  and  again  at  ninety  leet ;  that  he 
heard  nothing;  that  he  did  not  look  because  a  train  could  not  be  seen 
until  he  came  within  a  few  feet  of  the  track.  When  he  reached  that  point, 
his  horse  smoving  at  a  brisk  walk,  he  looked  to  the  west  and  saw  nothing; 
then  looked  to  the  east  and  saw  the  train  almost  on  him,  his  horses  being 
at  that  time  nearly  across  the  rails.  He  struck  them  to  hurry  them  up, 
but  the  buggy  failed  to  clear  the  track  in  time,  and  the  injury  ensued. 
Held  not  error  to  refuse  to  instruct  the  jury  that  plaintiff  could  not  recover. 
Kenney  v.  Hannibal  &  St.  J.  R.  Co.,  105  Mo.  270. 

Negligence  0/  Company  in  Running  Train  at  Excessive  Speed. — In  High- 
land Avenue  &  Belt  R.  Co.  v.  Sampson,  91  Ala.  560,  it  was  held  that  a 
,  person  who.  on  approaching  a  railroad  crossing,  drives  across  without 
stopping  to  look  and  listen,  is  guilty  of  such  contributory  negligence  as 
bars  a  recovery  of  damages  on  account  of  injuries  sustained  from  a  colli- 
sion with  an  approaching  engine  ;  and  the  fact  that  the  engine  was  run- 
ning at  a  greater  rate  oT  speed  than  allowed  by  a  municipal  ordinance 
then  in  force,  does  not  avoid  or  overcome  the  defense  of  contributory 
negligence.  "  if  he  used  due  diligence  to  prevent  the  collision  after  becom- 
ing aware  of  his  peril,  provided  defendant,  after  plaintilT's  peril  was  ap- 
parent, could  have  avoided  the  injury  by  the  use  of  due  care  and  vigi- 
lance." 

Right  of  Traveler  to  Rely  on  Performance  of  its  Duty  by  Company. — A 
pedestrian,  before  crossing  a  railroad  track,  must,  in  the  absence  of  cir- 
cumstances excusing  it,  look  in  each  direction  to  ascertain  whether  a  train 
is  approaching :  he  may  not  omit  this  in  reliance  upon  the  performance 
by  the  railroao  company  of  its  duty  to  give  reasonable  notice  of  the  ap- 
proach of  a  train,  and  if  he  does  omit  it,  the  neglect  of  the  company  to 
discharge  its  duty  will  not  relieve  him  from  the  imputation  of  negligence. 
Rodrian  v.  New  York,  New  H.  &  H.  R.  Co.,  125  N.  Y.  526. 

In  Carney  v.  Chicago,  St.  P.  M.  &  O.  R.  Co.,  46  Minn.  220.  it  was  held 
that  one  who  is  familiar  with  the  locality  and  knows  that  a  train  is  due, 
and  who  attempts  to  cross  the  track  without  looking-for  the  train,  or  in 
the  mistaken  belief  that  he  has  sufficient  time  to  cross,  is  guilty  of  negli- 
gence which  will  preclude  a  recovery  for  his  death,  although  the  train 
customarily  approached  slowly,  while,  on  the  occasion  of  his  death,  it  was 
moving  at  a  high  rate  of  speed. 

Right  to  Rely  on  Flagman  Giving  Warning, — One  who  approaches  a 
railroad  crossing  with  which  he  is  familiar,  and  attempts  to  cross  without 
looking  and  listening  for  approaching  trains,  where  it  is  possible  to  do  so, 
is  guilty  of  such  contributory  negligence  as  precludes  him  from  a  recovery 
if  he  is  injured,  although  the  crossing  was  supplied  with  a  flagman,  and 
the  flagman  did  not  give  notice  of  the  approach  of  danger.  A  person  at- 
tempting to  cross  should  not  have  the  right  to  assume,  from  that  circum- 
stance, that  no  danger  existed,  and  enter  upon  the  railroad  track  without 
looking.  Had  the  flagman  done  anything  to  induce  the  appellant  to  at- 
tempt the  crossing  at  the  time  she  was  hurt,  or  anjrthing  to  throw  her  off 
her  guard,  then  the  question  of  her  negligence  would  have  been  a  ques- 
tion for  the  jury.  Cadwallader  v.  Louisville,  New  Albany  &  C.  R.  Co.. 
128  Ind.  518. 
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Negligence  of  Company  in  Failing  to  Give  5/]^«<7/.— -Though  it  should  be 
shown  that  defendant  had  been  negligent  in  failing  to  blow  the  whistle 
and  ring  the  bell  on  approaching  the  crossing,  plaintiff  cannot  recover 
where  the  accident  was  due  to  his  own  negligence  in  not  looking  and  lis- 
tening for  the  train  with  a  degree  of  care  proportioned  to  the  likelihood  of 
of  such  train  passing  at  that  time,  and  the  difficulty  of  seeing  and  hearing 
it.    Griffith  v,  Baltimore  &  O.  R.  Co.,  44  Fed.  Rep.  574. 

Where  a  boy  stopped  on  a  railroad  at  a  street  crossing  to  await  the  pas- 
sage of  a  train  on  another  track  and  did  not  look  or  listen  for  a  train  on 
the  track  on  which  he  stood,  it  is  error  to  instruct  the  jury  that,  although 
he  did  not  exercise  care  according  to  his  age  and  discretion,  the  company 
is  liable  if  the  bell  of  the  engfne  by  which  he  was  struck  was  not  sounded 
for  the  crossing,  and  the  failure  to  so  sound  the  bell  directly  caused  the 
injury.     Dlauhi  v.  St.  Louis.  Iron  Mountain  &  S.  R.  Co.,  105  Mo.  645. 

A  person  who,  on  approaching  a  place  where  two  railroad  trains  had 
met  and  were  standing,  and  attempted  to  cross  the  tracks,  without  stop«- 
ping  to  look  and  listen,  is  injured  by  one  of  the  engines  moving  slowly 
behind  him,  is  guilty  of  contributory  negligence,  which  bars  a  recovery  of 
damages,  unless  the  evidence  also  shows  such  negligence  on  the  part  of 
the  person  or  persons  in  charge  of  the  train  as  is  the  legal  equivalent  of 
willful  or  intentional  wrong;  and  the  mere  failure  to  blow  the  whistle,  or 
ring  the  bell,  as  required  by  statute,  is  not  such  negligence.  East  Tennes- 
see, V.  &  G.  R.  Co.  V,  Kornegay,  92  Ala.  228. 

In  Sullivan  v.  New  York,  N.  H.  &  H.  R.  Co..  (Mass.,  Oct.  26,  1891).  28. 
N.  E.  Rep.  911,  the  plaintiff  sued  to  recover  damages  for  injuries  received 
^  being  struck  by  a  locomotive  at  a  grade  crossing.  The  evidence  show^ed 
that  the  plaintiff  was  a  woman  about  65  years  of  age,  of  ordinary  under- 
standing, and  possessed  of  good  sight  and  hearing.  At  the  place  where 
the  injury  occurred,  the  track  had  been  raised  several  feet  higher  than  the 
sidewalk,  and  the  crossing  was  in  a  broken  condition.  There  were  three 
tracks,  and  a  train  was  approaching  on  the  middle  one.  The  view  was  ob- 
structed somewhat  with  buildings,  but  after  reaching  the  first  track  it  was 
clear.  The  evidence  showed  that  olaintiff  was  familiar  with  the  passing 
of  trains ;  that  she  did  not  look  before  going  apon  the  track ;  and  that,  if 
she  had  looked,  she  could  have  seen  the  train  a  quarter  of  a  mile.  When 
the  whistle  sounded  she  looked  directly  at  the  train,  and  hurried  to  get 
across.  Plaintiff  testified  that  she  looked  before  going  upon  the  track, 
but  did'  not  see  the  train  or  hear  the  whistle  ;  that  the  only  warning  she 
had  was  the  noise  of  its  approach,  after  she  was  on  the  first  track  ;  and 
that  she  did  not  then  look  to  see  where  it  was,  or  on  which  track  it  was 
coming,  but  started  to  cross  as  fast  as  possible,  and  in  so  doing  stumbled 
and  fell  between  the  rails.  The  signals  required  by  the  statutes  were  not 
given.  Held,  that  it  did  not  appear  as  matter  of  law  that  plaintiff  was 
guilty  of  gross  or  willful  negligence,  and  that  it  was  proper  to  submit  the 
Question  to  the  jury.  The  court  said  :  "  It  was  plain  that  upon  this  evi- 
dence the  plaintiff  was  not  in  the  exercise  of  ordinary  care.  If  she  looked 
as  she  testified  that  she  did,  and  did  not  see  the  approaching  train,  she 
looked  carelessly.  If  she  looked  and  did  see  it,  it  was  certainly  not  ordi- 
nary care  to  attempt  to  walk  in  front  of  it.  If  she  did  not  look,  her  fail- 
ure was  at  least  a  want  of  ordinary  care.  But  a  mere  want  of  ordinary 
care  would  not  defeat  her  recovery  under  the  first  count  of  her  declara- 
tion, and  the  burden  of  proving  gross  or  willful  negligence  rested  upon 
the  defendant.  It  is  apparent  that  from  the  evidence  a  jury  would  be  jus- 
tified in  finding  that  the  plaintiff  was  in  fact  guilty,  in  addition  to  a  mere 
want  of  ordinary  care,  of  gross  or  willful  negligence.  The  evidence  dis- 
closes no  need  or  motive  which  would  justify  her  m  taking  extraordinary 
risks.     She  was  merely  walking  from  her  home  to  a  neighboring  store,  to 
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purchase  groceries.  She  was  familiar  with  the  crossing  and  its  attendant 
dangers.  If,  as  might  be  found  from  the  evidence,  she  attempted  in  such 
circumstances  to  cross  in  full  view  of  a  rapidly  approaching  train,  without 
looking  to  see  whether  or  not  danger  was  imminent,  her  negligence  would 
be  properly  characterized  as  gross.  '  If,  knowing 'that  the  train  was  apk 
proaching  at  speed,  and  realizing  the  danger  of  attempting  to  cross  in 
front  of  it,  she  understandingly  and  intentionally  took  the  risk  of  so  doing, 
without  any  other  motive  than  to  avoid  waiting  while  the  train  passed, 
her  negligence  would  be  gross  and  willful.  Copley  v.  New  Haven  & 
Northampton  Co.,  136  Mass.  6,  19  Am.  &  Eng  R.  Cas.  373;  Debbins  v. 
Old  Colony  R.,  154  Mass.  402.  If  situations  similar  to  these,  which  plainly 
might  have  been  found  by  the  jury,  are  the  only  ones  which  could  fairly 
and  reasonably  be  found  from  the  evidence,  then  it  was  the  duty  of  the 
court  to  have  ruled  as  matter  of  law  that  the  plaintiff,  upon  the  evidence^ 
was  guilty  of  gross  or  willful  negligence,  and  to  have  directed  a  verdict  for 
the  defendant.  But,  in  our  opinion,  other  inferences,  consistent  with  the 
theory  that  the  plaintiff  was  guilty  only  of  want  of  ordinal^  care,  may 
fairly  be  drawn  from  the  evidence,  and,  if  so,  the  court  was  right  in  sul>- 
mitting  the  question  to  the  jury.  The  usual  ringing  of  the  bell  and  sound- 
ing of  the  whistles  were  omitted.  If,  before  entering  upon  the  railroad, 
the  plaintiflf  look  up  and  down,  and  saw  nothing,  and  again,  when  enter- 
ing upon  the  east  track,  looked  and  saw  no  train,  it  could  not  be  said  ^ 
matter  of  law  that  up  to  that  point  she  was  guilty  of  gross  or  willful  neg- 
ligence in  not  having  become  aware  of  the  approach  ot  a  train  which  came 
without  the  required  and  customary  warnmg.  If,  when  suddenlv  made 
aware  of  its  approach  by  hearing  the  danger  whistles,  she  was  confused  by  * 
the  sudden  peril,  and  went  in  front  of  the  tram  because  of  her  confusion, 
she  could  not  be  said  to  have  been  guilty  of  gross  or  willful  negligence.  1 
Copley  V,  New  Haven  &  Northampton  Co.,  ubi  supra.  It  is  plain  that 
either  of  the  situations  supposed,  and  perhaps  others,  consistent  with  gross 
or  willful  negligence,  or  with  the  want  of  it,  may  have  been  fairly  found  by 
a  jury  from  the  evidence.  Under  such  circumstances,  it  is  the  province 
of  the  jury  to  deal  with  the  evidence,  under  proper  instructions  from  the 
court,  which  in  this  case  were  no  doubt  given." 

Recovery  Notwithstanding  Failure  to  Look,—  While  a  traveler  riding 
on  a  wagon  on  the  track  is  guilty  of  negligence  in  not  looking  back  for  a 
colliding  train,  still  his  negligence  will  not  prevent  recovery  on  his  part  if 
the  servants  of  the  company  in  charge  of  the  tram  saw,  or.  by  the  use  of 
proper  care,  might  have  seen,  the  peril  to  which  the  traveler  was  exposed, 
and  thereafter  could  have  avoided  the  injury  and  failed  to  do  so.  Han- 
Ion  V.  Missouri  Pacific  R.  Co.,  104  Mo.  381. 

Question  for  Jury. — In  an  action  against  a  railroad  company  for  personal 
injuries,  it  appeared  that  plaintiff  was  struck  by  an  engine  when  stepping 
on  the  track  at  a  crossing.  Her  testimony  was  that,  before  going  upon 
the  track,  she  looked  and  listened,  but  that  it  was  dark  and  foggy,  and 
that  she  was  not  able  to  see  or  hear  anything.  She  testified  that  she  saw 
a  train  on  the  further  track,  and  noticed  that  it  was  a  coal  train,  and  that 
it  carried  red  lights.  Other  witnesses  testified  that  it  was  not  foggy,  and 
that  they  were  able  to  see  the  accident,  although  they  were  some  distance 
away.  Held,  that  plaintiff's  negligence  was  such  that  the  court  ought  to 
have  withdrawn  the  case  from  the  jury.  Hauser  v.  Central  R.  Co.  of  New 
York,  (Pa.  Feb.  29,  1892),  23  Atl.  Rep.  766. 
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Louisville,  New  Albany  &  Chicago  R.  Co. 

V. 

Creek. 

{Indiana  Supreme   CauJt^  January  7,  iSp2.) 

Injury  at  Crossing^Wife  Riding  With  Husband— Imputed  Negligence.— 
The  contributory  negligence  of  a  husband  will  not  be  imputed  to  his 
wife  who  was  riding  with  him  over  a  railroad  crossing  and  who  was  in- 
jured through  the  negligence  of  the  railroad  company. 

Motion  for  Judgment  Non  Obstante— Sufficiency. — A  motion  for  judg- 
ment non  obstante  in  these  words  "  the  defendant  files  motion  for  judg-i 
ment  on  the  answer  to  his  interrogatories  notwithstanding  the  general 
verdict  for  plaintiff  "  is  sufficient. 

Appeal  from  Carroll  Circuit  Court. 
E.  C.  Field  and  C.  C,  Matson,  for  appellant. 
.   JoAn  H.  Gould,  for  appellee. 

McBride,  J. — Suit  by  the  appellee,  as  administrator  of 
the  estate  of  Matilda  McClintic,  who  was  killed  on  a  high- 
way crossing  by  one  of  the  appellant's  locomotive  ^^,^^4^ 
engines.  The  complaint  charges  in  substance 
that  the  decedent's  death  was  caused  by  the  actionable  neg- 
ligence of  the  appellant  in  this:  That  appellant  had  allowed 
a  hedge,  together  with  trees,  bushes,  and  weeds,  to  grow 
along  the  line  of  its  track,  and  adjacent  to  said  crossing,  to 
such  height,  and  so  densely  that  for  a  long  distance  all  view 
of  the  track  was  cut  off  from  persons  on  the  highway  ;  that 
the  same  obstructions,  together  with  buildings  erected 
along  and  near  its  track,  tended  to  deaden  and  cut  off  the 
sound  of  approaching  trains ;  that  employes  of  appellant,  in 
charge  of  and  operating  said  locomotive  engine,  and  draw- 
ing a  train  of  cars,  ran  the  same  upon  and  over  said  crossing 
at  a  speed  of  30  miles  an  hour,  without  having  given  the 
signals  required  by  statute;  that  the  decedent,  with  her 
husband,  was  traveling  along  said  highway  in  a  buggy ; 
that  they  were  at  the  time  passing  over  said  crossing,  using 
due  care,  and  guilty  of  no  negligence,  and  were  struck  by 
said  locomotive,  and  decedent  was  killed.  Verdict  for  the 
appellee.  With  the  verdict  the  jury  returned  answers  to  46 
interrogatories  propounded  by  the  appellant.  The  appel- 
lant moved  for  a  judgment  on  the  answers  to  interrogato- 
ries notwithstanding  the  general  verdict.    This  motion  was 
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overruled,  and  this  ruling  presents  the  only  question  in  the 
record. 

The  appellee  contends  that  the  motion  was  fatally  de- 
fective, and  does  not  raise  the  question  argued.  The  record 
entry  of  the  motion  is  as  follows :  "  Comes  now 
jid^m*Bt'  ^^  defendant,  and  moves  the  court  for  a  judg- 
■  ffmea  .  me^t  upon  the  answers  of  the  jury  to  the  inter- 
rogatories submitted  notwithstanding  the  general  verdict, 
which  motion  is  in  these  words ;  *  State  of  Indiana,  Carroll 
county — ss.:  In  the  Carroll  circuit  court,  May  term,  1889. 
Creek,  Adm'r  McClintic,  v.  L.,  N.  A.  &  C.  Ry.  Co.  The 
defendant  files  motion  for  judgment  on  the  answers  to  inter- 
rogatories, notwithstanding  the  general  verdict  for  plaintiff.' " 
This  motion  was  in  writing  and  was  signed  by  counsel  for 
the  appellant.  Counsel  for  the  appellee  say:  We  submit 
that  it  is  no  motion  at  all.  It  merely  announces  that  the 
appellee  files  motion,  but  where  is  it?  And  for  whom  is 
judgment  asked  ?  No  question  was  presented  by  such  a 
paper.  Besides,  as  the  appellant  did  not  move  for  a  judg- 
ment in  its  favor,  it  is  not  injured  by  the  court  ruling. 
The  motion  is  certainly  lacking  in  formality  and  in  cer- 
tainty. Rules  of  practice  and  procedure  are  necessary  for 
the  orderly  conduct  of  litigation,  and  as  aids  in  the  admin- 
istration of  justice.  It  is  no  hardship  to  require  of  litigants 
substantial  conformity  to  reasonable  rules.  It  is  possible, 
however,  by  an  over  rigid  and  strict  enforcement  of  the 
rules  of  practice,  to  make  them  hindrances  to  the  doing  oi 
justice,  rather  than  aids.  When  a  substantial  controversy 
in  fact  exists  between  parties,  which  is  so  presented  that  the 
court  can  apply  the  law  and  adjust  their  rights,  it  would 
not  be  in  accordance  with  the  spirit  of  an  enlightened  juris- 
prudence to  refuse  to  do  so  merely  because  of  some  slight 
informality,  or  a  failure  by  one  party  to  comply  strictly 
with  the  rules  of  practice,  in  matters  where  the  mtormality 
or  omission  will  not  work  injustice  or  impose  any  hardship 
upon  the  opposite  party.  Thus  applied,  most  beneficent 
rules  might  often  serve  as  intrenchments  for  injustice.  In 
our  opinion,  notwithstanding  the  informality  and  lack  of 
precision  and  certainty  in  the  motion,  it  is  sufficient  as  a 
motion  by  the  appellee  for  a  judgment  in  its  favor,  and  it  is 
our  duty  to  consider  the  questions  thus  presented.  The 
motion  for  a  judgment  non  obstante  is  based  upon  the  grounds 
(i)  that  the  answers  to  interrogatories  show  that  the  appel- 
lee's decedent  was  guilty  of  contributory  negligence  (2)  that, 
if  this  is  not  true,  they  do  show  that  the  husband  of  the  de- 
cedent, with  whom  she  was  riding  at  the  time  she  was 
killed,    was  guilty   of  negligence,  and  that  his   negligence 
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should  be  imputed  to  her,  and  precludes  a  recovery  by  her 
administrator.  A  motion  for  a  judgment  on  special  findings 
notwithstanding  the  general  verdict  should  only  be  sus- 
tained when  the  special  findings  and  the  general  verdict 
cannot  be  reconciled  with  each  other  under  any  supposable 
state  of  facts  provable  under  the  issues.  Stevens  v.  City  of 
Logansport,  76  Ind.  198  ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v. 
Martin,  82  Ind.  476,  8  Am.  &  Eng.  R.  Cas.  253  ;  Higgins  v. 
Kendall,  73  Ind.  522 ;  Louthain  v.  Miller,  85  Ind.  161  ; 
Amidon  v.  Gaff,  24  Ind.  128 ;  Shoner  v,  Pennsylvania  Co., 
(Ind.  Sup.)  28  N.  E.  Rep.  616;  Town  of  Posey viile  v.  Lewis, 
126  Ind.  81 ;  Cincinnati,  H.  &  I.  R.  Co.  v.  Clifford,  113  Ind. 
460,  33  Am.  &  Eng.  R.  Cas  81.  The  court  will  not  presume 
anything  in  aid  of  the  special  findings,  but  will  make  every 
reasonable  presumption  in  favor  of  the  general  verdict. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  7/.  Martin,  ja/>r^2 ;  Shoner  ?/. 
Pennsylvania  Co,y  supra  :  Town  of  Posey  villez/.  Lewis,  supra, 
and  cases  cited.  As  above  stated,  the  special  findings  were 
46  in  number.  They  were  also  long,  and  no  good  purpose 
would  be  subserved  by  incorporating  them  into  this  opinion. 
After  a  careful  examination,  we  are  of  the  opinion  that  no 
specific  fact  is  found  which  would  justify  us  in  disregarding 
the  general  finding  that  she  was  free  from  contributory  neg- 
ligence, necessarily  embraced  in  the  general  verdict. 

The  principal  argument  of  appellant's  counsel  is  directed 
to  the  question  of  imputed  negligence.  Their  position  is 
that  because  of  the  relations  existing  between 
husband  and  wife,  and  because  of  his  duty  to  care  ||"'"^*  **** 
for  and  protect  her,  if  a  wife  places  herself  in  her 
husband's  care  by  riding  in  a  conveyance  driven  or  con- 
trolled by  him,  and  he  is  guilty  of  negligence  in  the  control 
or  management  of  the  conveyance,  his  negligence  is  her 
negligence.  If  she  is  at  the  same  time  hurt  by  the  negli- 
gence of  another,  being  herself  entirely  free  from  fault,  yet, 
if  the  husband's  negligence  contributes  to  her  injury,  his 
negligence  will  be  imputed  to  her,  and  she  cannot  recover. 

We  cannot  sanction  this  doctrine.  It  was  expressly  re- 
pudiated by  this  court  in  the  case  of  Miller  v.  Louisville,  N. 
A.  &  C.  R.  Co.,  128  Ind.  97.  There  are  cases  where  the 
negligence  of  one  person  will  be  imputed  to  another ;  but, 
as  stated  in  the  case  last  cited,  the  extreme  doctrine  has  never 
been  sanctioned  by  this  court.  See,  also,  City  of  Michigan 
City  V,  Boeckling,  132  Ind.  39.  The  extent  to  which  the 
doctrine  of  imputable  negligence  is  recognized  in  this  state 
is  thus  stated  by  Mitchell,  J.,  in  Town  of  Knightstown  v. 
Musgrove,  116  Ind.  121,  at  page  124,  116  Ind.  **  Before  the 
concurrent  negligence  of  a  third  person  can  be  interposed  to 
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shield  another,  whose  neglect  of  duty  has  occasioned 
an  injury  to  one  who  was  without  personal  fault,  it 
must  appear  that  the  person  injured  and  the  one  whose 
negligence  contributed  to  the  injury  sustained  such  a  rela- 
tion to  each  other  in  respect  to  the  matter  then  in  progress 
as  that  in  contemplation  of  law  the  negligent  act  of  the  third 
person  was,  upon  the  principles  of  agency  or  co-operation 
in  a  common  or  joint  enterprise,  the  act  of  the  person  in- 
jured. Until  sfich  agency  or  identity  of  interest  or  purpose 
appears,  there  is  no  sound  principle  upon  which  it  can  be 
held  that  one  who  is  himself  blameless,  and  is  yet  injured  by 
the  concurrent  wrong  of  two  persons,  shall  not  have  his 
remedy  against  one  who  neglected  a  positive  duty  which 
the  law  imposed  upon  him."  The  court  in  the  same  case 
further  says  :  "  When  one  accepts  the  invitation  of  another 
to  ride  in  his  carriage,  thereby  becoming  in  effect  his  com- 
paratively passive  guest,  without  any  authority  to  direct  or 
control  the  conduct  or  movements  of  the  driver,  or  without 
reason  to  suspect  his  prudence  or  competency  to  drive  in  a 
careful  and  skillful  manner,  there  is  no  reason  why  the  want 
of  care  of  the  latter  should  be  imputed  to  the  former, 
so  as  to  deprive  him  of  the  right  to  compensation  from  one 
whose  neglect  of  duty  has  resulted  in  his  injury." 

We  can  see  no  good  reason  why  the  foregoing  statement 
may  not  apply  to  a  wife  riding  with  her  husband  with  as 
much  reason  as  to  a  stranger  riding  with  him  ;  nor  why  she 
may  not  be,  in  such  case,  a  mere  passive  guest,  without 
authority  to  direct  or  control  his  movements,  and  without 
reason  to  suspect  his  prudence  or  his  skill.  A  husband  and 
wife  may  undoubtedly  sustain  such  relations  to  each  other 
in  a  given  case  that  the  negligence  of  one  will  be  imputed  to 
the  other.  The  mere  existence  of  the  marital  relation^  how- 
ever, will  not  have  that  effect.  In  our  opinion,  there  would 
be  no  more  reason  or  justice  in  a  rule  that  would,  in  cases  of  this 
character,  inflict  upon  a  wife  the  consequences  of  her  hus- 
band's negligence,  solely  and  alone  because  of  that  relation- 
ship, than  to  hold  her  accountable  at  the  bar  of  eternal  jus- 
tice for  his  sins  because  she  was  his  wife. 

In  the  case  at  bar  the  complaint  contains  the  following 
averment :  "  *  *  *  Her  said  husband  driving  said  horse, 
and  managing  and  controling  said  horse  and  buggy,  the  said 
Matilda  having  no  control  of  her  said  husband,  and  no  con- 
trol or  management  of  said  horse  and  buggy.'*  In  aid  of 
the  general  verdict  it  will  be  presumed  that  this  averment 
was  sustained  by  the  evidence.  It  is  unnecessary  to  express 
any  opinion  as  to  the  effect  of  the  special  findings  in  showing 
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negligence  on  the  part  of  the  husband.  As  the  case  comes 
to  us  it  is  not  material  whether  he  was  negligent  or  not. 
Judgment  affirmed,  with  costs. 

Injury  at  Crossing— hlegligence  of  Driver  of  Vehicle— When  Imputed  to 
Other  Occupants.— See  generally  Becke  t/.  Missouri  Pac.  R.  Co.  (Mo.)  45 
Am.  &  Eng.  R.  Cas.  i74»  note  180 :  Brickell  v.  hew  York  C.  &  H.  R.  R. 
Co.  (N.  Y.)  42  /</.  107.  note  no. 

As  a  general  rule  the  negligence  of  the  driver  of  a  vehicle,  he  not  be- 
ing in  the  employment  or  under  the  control  of  the  person  injured  while 
riding  thereon,  cannot  be  imputed  to  the  latter.  Dickson  ^.  Missouri  Pa- 
cific R.  Co.,  104  Mo.  491.  The  negligence  of  the  driver  of  a  wagon  cannot 
be  imputed  to  one  who  is  riding  in  the  wagon  with  him,  but  the  latter  can- 
not recover  unless  it  affirmatively  appears  that  he  was  free  from  contrib- 
utory negligence.  Miller  v.  Louisville,  New  Albany  &  C.  R.  Co.,  128 
Ind.  97. 

In  East  Tennesee,  V.  &  G.  R.  Co.  v,  Markens.  (Ga.  Nov.  10,  1891,)  13  S. 
E.  Rep.  855,  which  was  an  action  for  an  injury  at  a  railroad  crossing,  the 
plaintiff,  a  woman,  having  been  a  passenger  in  a  public  hack,  it  was  held 
that  she  was  under  no  duty  to  supervise  the  driver  at  the  crossing,  nor  to 
look  or  listen  for  approaching  trains,  unless  she  had  some  reason  to  dis- 
trust the  driver's  diligence,  in  respect  to  those  matters.  The  court  held 
that  a  charge  to  the  jury,  as  follows,  was  correct ;  "  I  do  charge  you  that 
the  negligence  of  the  driver,  if  he  was  negligent,  is  not  imputable  in  law 
to  her.  A  person  who  hires  a  public  hack,  and  gives  the  driver  directions 
as  to  the  place  where  she  wishes  to  be  conveyed,  but  exercises  no  other 
control  over  the  conduct  of  the  driver,  is  not  responsible  for  his  acts  of 
negligence,  or  prevented  from  recovering  against  the  railroad  company  for 
injuries  suffered  from  a  collision  of  its  train  with  the  hack,  if  the  same  was 
caused  by  the  concurring  negligence  of  both  the  manager  of  the  train  and 
the  driver  of  the  hack.  The  only  negligence  on  the  part  of  the  driver 
which  will  defeat  or  otherwise  affect  the  right  of  Mrs.  Markens  to  recover 
is  embodied  in  the  following  proposition  :  If  the  negligence  of  the  driver 
was  the  sole  cause  and  the  real  cause  of  the  collision,  she  cinnot  recover. 
If  the  driver  and  the  manager  of  the  train  were  guilty  of  negligence,  both 
concurring  to  bring  the  collision  about,  such  negligence  on  the  part  of  the 
driver  cannot  have  the  effect  either  to  defeat  or  diminish  the  plaintiff's 
right  to  recover. " 

And  in  Schindler  v.  Milwaukee,  L.  S.  ^  W.  R.  Co.,  87  Mich,  400,  which 
was  an  action  for  an  injury  received  by  the  plaintiflF,  a  child  five  years  of 
age,  at  a  crossing  of  the  defendant's  railroad  and  a  highway,  it  was  held 
that  the  fact  that  the  defendant  was  guilty  of  gross  negligence,  precluded 
its  right  to  impute  contributory  negligence  of  the  driver  of  the  vehicle  in 
which  the  plaintiff  was  riding.  The  court  said  ;  "It  is  claimed  that  the 
negligence  of  Schupp  is  to  be  imputed  to  the  child  and  counsel  cites  in 
support  of  this  proposition  Lake  Shore  and  M.  S.  R.  Co.  v.  Miller,  25 
Mich.  277,  as  settling  the  rule  in  this  state.  In  this  case  Mrs.  Miller,  the 
plaintiff,  was  a  woman  of  full  age  and  discretion,  and  was  riding  with  Mr. 
Eldredge,  who  was  driving  the  team.  It  was  said  by  the  court  in  that  case 
that  the  evidence  tended  affirmatively  to  prove  actual  and  gross  negligence 
on  their  part  which  contributed  directly  to  produce  the  injury  complained 
of,  and  that  they  were  both  aware  in  fact  that  danger  was  to  be  appre- 
hended there,  and  the  rule  was  settled  in  the  case  that  the  negligence  of 
Eldredge,  the  driver  of  the  team,  was  the  negligence  in  fact  of  the  plaint- 
iff ;  that  this  was  a  private  conveyance,  and  the  plaintiff  identified  her- 
self with  the  driver,  and,  unless  the  driver  was  free  from  negligence,  she 
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could  not  recover.  This  is  the  general  rule,  and  has  been  since  followed 
in  this  state  ;  but  the  facts  in  the  present  case  plainly  distinguish  it  from 
that.  The  charge  in  the  declaration  is  for  gross  negligence.  The  jury 
have  found  the  defendant  guilty  of  gross  negligence.  There  is  no  room, 
therefore,  for  the  claim  that  the  defendant  company  should  be  excused  for 
its  negligence,  though  Schupp  may  have  been  negligent,  and  his  negligence 
might  have  been  imputed  to  the  child.  Whether,  under  the  circumstances 
stated  here,  Schupp's  negligence  could  be  imputed  to  the  child,  we  do  not 
determine,  as  under  the  tinding  of  the  jury  there  is  no  room  for  contending 
that  Schupp's  or  the  plaintiff's  contributory  negligence  could  be  made  ap- 
plicable in  determining  the  rights  of  the  parties  m  this  case.  The  term 
•  gross  negligence  '  has  been  used  in  a  case  decided  by  this  court,  and  has 
a  definite  meaning,  when  referred  to  as  authorizing  a  recovery  for  a  neg- 
ligent injury,  notwithstanding  the  contributory  negligence  of  the  plaintirf. 
It  means  the  intentional  failure  to  perform  a  manifest  duty,  in  reckless  disre- 
gard of  the  consequences,  as  affecting  the  life  or  property  of  another.  It 
also  implies  a  thoughtless  disregard  ot  consequences,  without  the  exertion 
of  any  effort  to  avoid  them.  Counsel  for  defendant  says  in  his  brief,  in  re- 
ferring to  Lake  Shore  &  M.  S.  R.  Co.  v.  Miller,  supra,  and  other  cases 
cited  sustaining  the  doctrine  there  laid  down  :  *  But  again  all  the  above 
cases  were  cases  of  adults,  and  in  that  respect  different  from  the  case  at 
bar  of  an  infant  5  years  old,  and  incapable  of  taking  care  of  itself. '  And 
in  support  of  his  first  proposition  that  Schupp's  negligence  was  a  negli- 
gence of  the  child,  cites  VVaitei/.  North  Eastern  R.  Co.,  in  El.  B.  &  E.  219. 
in  that  case  it  appears  that  the  plaintiff  was  an  infant  aged  five  years,  and 
accompanied  Mrs.  Park,  his  grandmother,  to  the  railway,  and  by  her  neg- 
lisjence,  combined  with  the  negligence  of  the  servants  of  the  railway  com- 
pany, the  plaintiff  was  severely  injured,  and  brought  an  action  by  his  next 
friend  against  the  company.  It  was  held,  by  the  court  of  exchequer  cham- 
ber, atBrming  the  court  of  queen's  bench  that  the  child  was  so  identified 
with  Mrs.  Park,  in  whose  care  he  was  when  the  accident  happened,  that 
her  contributory  negligence  would  prevent  recovery.  In  that  case  the 
question  of  the  gross  negligence  of  defendant  was  not  presented,  and 
therefore  the  case  has  no  weight  in  the  consideration  of  the  present  one, 
under  the  claim  made." 

In  an  action  against  a  railroad  company  for  personal  injuries  at  a  cross- 
ing, it  was  shown  that  plaintiff,  a  young  girl,  was  in  a  carriage  with  her 
mother,  and  that  the  latter  was  driving  when  the  accident  occured. 
//>/ir/that,  while  the  mother's  negligence  cannot  be  imputed  to  plaintiff,  it 
was  as  much  the  latter's  duty  to  suggest  the  necessary  precautions,  and  to 
protest  if  thev  were  not  taken,  as  it  was  the  mother's  duty  to  take  them. 
Griffith  V,  Baltimore  <&  O.  R.  Co.,  44  Fed.  Rep.  574. 


Stewart 

V, 

Cincinnati,  Wabash  &  Michigan  R.  Co. 

{Michigan  Supreme  Court,  December  22^  iSp2.) 

Jury  Trial— Inspection  of  Place  of  Accident. — An  inspection  by  the  jury 
of  the  place  where  an  accident  occurred  may  be  refused  hy  the  trial  judge 
where  three  years  have  elapsed  since  occurrence  of  the  accident  and  the 
surroundings  have  changed. 
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Injury  at  Defective  Farm  Crossing — Recognition  of  Crossing  by  Company— 
Evidencet — Evidence  of  the  instructions  given  by  a  railroad  company  to  its 
trackmen  in  relation  to  repairs  of  farm  crossings  is  admissible  in  an 
action  against  such  company  for  injuries  ironi  a  defective  bridge  at  a  farm 
crossing,  in  connection  with  proof  of  repairs  in  accordance  with  such  in- 
structions, upon  an  issue  whether  it  recognized  the  crossing  at  the  time  of 
the  accident,  and  whether  its  appearance  was  such  as  to  invite  its  use  for 
that  purpose. 

Same — Duty  of  Company  to  Employe  of  Purchaser  of  Farm— Effect  of 
Agreement. — An  agreement  between  a  railroad  company  and  the  owner  of 
a  farm  through  which  its  road  crosses,  giving  the  latter  the  right  to  cross 
its  track  and  to  provide  him  a  suitable  crossing,  is  more  than  a  mere  license, 
and  imposes  upon  the  company  the  duty  of  ordinary  care  to  see  that  the 
crossing  constructed  is  not  dangerous  to  a  subsequent  purchaser  of  the 
farm  or  his  employes  accepting  the  implied  invitation  to  use  it,  for  so  long 
a  time  as  it  is  not  removed  but  is  continued  as  a  crossing. 

Same — Notice  to  Company  of  Condition  of  Crossing.— Actual  notice  to  o^ 
knowledge  by  a  railroad  company  of  the  unsafe  condition  of  a  farm  cross- 
ing is  not  a  prerequisite  to  its  liability  for  injuries  thereby  sustained,  whe^"* 
it  is  the  duty  of  the  company  to  exercise  ordinary  care  to  ascertain  tiie 
condition  of  such  crossing. 

Same — Instruction  Assuming  Obligation  ef  Company. — In  an  action  for  in- 
juries received  at  a  defective  farm  crossing,  the  issue  in  the  case  being 
whether  the  railroad  company  did  actually  maintain  a  bridge  over  a  ditch 
at  the  crossing  in  question,  and  not  as  to  its  legal  obligation  to  do  so,  the 
court  erred  in  giving  an  instruction  to  the  jury,  of  its  own  motion,  which 
assumed  the  obligation  of  the  company  to  maintain  the  bridge. 

Error  to  Berrien  Circuit  Court. 

Action  to  recover  damages  for  personal  injuries.  Tlie 
facts  and  the  contract  referred  to  in  the  opinion  are  set  out 
in  a  prior  report  of  the  case.  42  Am.  &  Eng.  R.  Cas.  loi. 
From  a  judgment  for  plaintiff,  defendant  appeals. 

George  S,  Clapp,  {C.  £.  Cowgill,  of  counsel,^  for  appellant. 

E,  L.  Hamilton,  ((9.  W,  Coolidge,  of  counsel,)  for  appellee. 

Champlin,  C.  J. — In  addition  to  the  facts  stated  in  our 
former  opinion,  (80  Mich.  166,  42  Am.  &  Eng.  R.  Cas.  loi),  the 
defendant  introduced  testimony  which  tended  to  ^;„^gti^t^j 
show  that  the  ditch  over  which  the  bridge  was  con- 
structed at  that  time  was  about  four  feet  in  width,  and  that  in 
1887  a  freshet  carried  off  several  of  the  planks  of  the  bridge 
together  with  some  of  the  stringers,  and  left  them  a  short  dis- 
tance to  the  west.  Defendant  also  introduced  testimony  tend- 
ing to  show  that  none  of  the  servants  of  the  defendant  were 
directed  to  replace  the  bridge,  and  the  witnesses  sworn  did  not 
know  who  did  replace  it,  but  it  was  repaired  by  some  one,  if  it 
had  been  carried  away,  in  the  summer  of  1887.  Defendant  also 
introduced  testimony  tending  to  show  that  when  the  bridge 
was  first  constructea,  in  1882  or  1883,  it  was  so  constructed 
as  to  make  a  safe  and  sufficient  bridge  for  the  purpose  in- 
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tended,  and  that  the  stringers  were  composed  of  timber  that 
would  last  without  material  decay  from  five  to  seven  )'ears, 
A  portion  of  one  of  the  stringers  was  produced  upon  the 
trial,  and  showed  that  it  was  decayed  and  rotten  entirel}' 
through,  so  that  its  life  and  strength  were  gone.  The 
plaintiff  combated  the  claim  that  the  bridge  had  been  carried 
away  or  so  injured  by  a  freshet  in  1887,  and  introduced  testi- 
mony  to  rebut  that  of  the  defendant  upon  that  point,  and  it 
was  left  a  disputed  question  of  fact  to  be  settled  by  the  jury. 
The  principles  laid  down  when  the  case  was  here  before  con- 
fined the  issue  to  be  tried  to  narrow  limits.  It  was  then  said 
that  the  only  duty  that  the  plaintiff  owed  to  defendant  was 
that  of  the  owner  of  premises,  to  see  that  they  were  in  a 
condition  which  would  not  endanger  the  safety  of  third  per- 
sons lawfully  there.  To  this  end  it  was  conxpetent  to  show 
that  defendant,  or  those  whose  duties  and  obligations  it  had 
assumed,  erected  the  bridge  complained  of  in  the  first  in- 
stance, and  whether  it  was  obliged  to  maintain  and  keep  it 
in  repair  by  any  contract  with  the  owner  of  the  adjoining 
land  was  not  important  in  this  suit;  the  main  question  be- 
ing, was  it  a  dangerous  structure,  either  through  the  faulty 
construction  or  decay  and  want  of  repair,  and  were  the  cir- 
cumstances and  surroundings  such  that  the  jury  might  infer 
that  the  plaintiff  was  invited  to  pass  over  the  structure  under 
the  belief  that  it  was  in  a  safe  condition  to  be  used  for  the 
purposes  for  which  it  was  erected  ?  It  was  also  a  prereq- 
uisite to  the  recovery  that  the  plaintiff  should  make  it 
agpear  to  the  jury  that  he  did  not  in  any  manner  contribute 
to  the  injury  which  he  received,  through  any  negligence  of 
his  own. 

Forty-two  errors  are  assigned  and  urged  as  reasons  for  a 
reversal  of  the  judgment.  The  first  error  assigned  relates  to 
vi..«#...  the  overruling  of  the  defendant's  motion  to  have 
iMibyjMiT.  the  jury  view  and  inspect  the  location  and  prem- 
ises at  which  the  injury  occurred.  The  matter 
was  in  the  discretion  of  the  trial  judge,  and  when  it  is  re- 
membered that  this  trial  occurred  in  1891,  and  the  accident 
in  1888,  and  the  testimony  shows  that  the  premises  are  not 
in  the  same  condition  which  they  were  in  at  the  time  of  the 
accident,  it  was  not  an  abuse  of  the  discretion  reposed  in  the 
circuit  judge  to  deny  the  motion.  I  discover  no  error  in  the 
rulings  of  the  court  upon  the  introduction  of  the  testimony. 
This  disposes  of  the  errors  assigned  from  the  second  to  the 
thirteenth,  inclusive. 

Witnesses  were  permitted,  against  defendant's  objection, 
to  testify  to  the  custom  of  the  defendant  company  in  relation 
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to  farm  crossings,  and  inquiries  were  directed  to  the  point 
as  to  what  instructions  the  trackmen  had  received  Kfidence  o  t^ 
as  to  Iceeping  farm  crossings  in  repair.  It  was  defendant'* 
claimed  that  this  testimony  was  irrelevant  to  the  *»»tructi«ni 
issue,  and  detrimental  to  the  defendant.  The  de-  ^  «»"«>'"■•■• 
fendant  had  proven  that  the  railroad  track  crossing  the 
land  purchased  from  Kent  had  been  raised  about  eignteen 
inches,  as  tending  to  show  that  this  crossing  was  not  re- 
garded as  of  any  use,  and  was  in  effect  abandoned.  The 
testimony  of  defendant's  witnesses  tended  to  show  that  their 
instructions  were  to,  and  they  always  did,  keep  the  planks 
between  the  rails  at  such  crossings  spiked  down  ;  that  other- 
wise they  were  a  source  of  danger ;  and  also  that  the  de- 
fendant's servants  usually  removed  the  planks  between  the 
rails  in  the  fall  or  approach  of  winter,  and  replaced  them  in 
the  spring.  One  of  the  defendant's  witnesses  testified  that  a 
short  time  before  the  accident  there  were  two  planks  be- 
tween the  rails  at  the  crossing  in  question.  Now,  as  it  was 
a  material  question  whether  the  defendant  recognized  the 
crossing  at  this  point  at  the  time  of  the  accident,  and  whether 
the  circumstances  were  such  from  appearances  that  the 
plaintiff  was  invited  to  use  it  as  a  crossing,  it. was  proper  to 
consider  what  the  instructions  and  custom  of  defendant's 
officers  and  servants  were  with  reference  to  farm  crossings 
in  order  to  prove  that  it  did  maintain  this  crossing  at  the 
time.  If  such  was  their  custom,  and  these  planks  were  there 
between  the  rails  at  the  time,  it  would  tend  to  prove  that 
the  company  recognized  it  as  an  existing  crossing,  notwith- 
standing it  had  raised  the  road  bed,  and  notwithstanding  the 
claim  that  the  bridge  had  been  washed  away  by  a  freshet, 
and  it  had  never  replaced  it.  There  was  no  error  in  admit- 
ting such  testimony. 

The  defendant's  counsel   requested  the  court  to  charge, 
and  he  did  charge,  as  requested,  as  follows:  **  If  the  appear- 
ance   of   this    crossing,  with    its  approaches   and 
immediate  surroundings,  was  such  as  to  indicate  c^^m^*to 
to  an  ordinarily  prudent  man  that  he  ought  not,  n^u^^nce.'^ 
in  the  condition  that  it  was  in,  drive  upon  it  with 
a  two-horse  team  and   wagon,  and  the  wagon  loaded   with 
wood,  the  plaintiff  cannot  recover.    If  the  plaintiff,  by  failing 
himself  to  make  a  proper  examination  of  such  bridge  before 
driving  upon  it,  or  if  in  any  particular  he  was  negligent,  and 
such  negligence  contributed  to  his  injury,  the  plaintiff  can- 
not recover,  and  your  verdict  will  be  for  the  defendant.     If 
fhe  appearance  of  this  bridge,  with  its  approaches  and  im- 
mediate surroundings,  was  such  as  to  indicate  to  a  man  of 
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ordinary  prudence  that  he  should  examine  as  to  its  safety 
before  attempting  to  cross  it,  and  if  you  find  the  plaintiff  made 
no  such  examination,  and  that  his  failure  so  to  do  contri- 
buted in  part  or  in  any  way  to  his  injury,  the  plaintiff  can- 
not recover." 

Several  requests  presented  by  defendant's  counsel  were 
refused.  Some  of  them  were  not  applicable  to  the  issue 
then  being  tried,  and  others  were  covered  hy  the 
Whether  d«.  general  charge  of  the  court  made  by  the  jury 
feBdmit WM  upon  his  own  motion.  The  defendant's  counsel 
Hfatioa'^to^  '  requested  the  court  to  charge  the  jury  that  **  the 
piaintiir.  defendant  was  under  no  obligation  to  the  plaintiff 
under  this  agreement  made  with  Warner,  and 
whch  has  been  read  in  evidence,  to  repair  or  maintain  this 
bridge  in  question  ;  and  the  agreement  is  to  be  considered 
by  you  for  no  other  purpose  than  as  showing  whether  or 
not  the  defendant  constructed  the  bridge  in  question  " 
which  request  was  refused.  I  think,  as  the  request  was  pre- 
sented, it  was  properly  refused,  for  the  reason  that  another 
purpose  for  which  it  was  admissible  to  consider  the  agree- 
ment was  that  if  the  bridge  was  built  under  the  agreement, 
and  the  defendant  had  continued  in  fact  to  maintain  a  cross- 
ing there,  it  was  competent  upon  the  point  that  the  plaintiff 
was  lawfully  upon  the  premises.  It  was  strenuously  urged 
by  counsel  lor  defendant  that  the  'agreement  amounted  to  a 
mere  license  to  cross  the  railroad,  and  at  the  most,  if  there 
was  such  crossing  at  the  point  of  accident  as  could  be  used 
by  plaintiff,  and  Trom  which  an  invitation  or  permission  to 
cross  the  track  at  that  place  could  be  inferred,  still  plaintiff 
was  a  mere  licensee,  and  the  company  owed  him  no  duty  to 
keep  the  crossing  in  repair  for  his  use  and  benefit,  but  that 
he  took  his  own  risk  in  acting  upon  the  license.  The  point 
raised  is  an  important  one,  and  the  answer  to  it  must  deter- 
mine the  liability  of  defendant  to  plaintiff. 

What  is  a  **  license,"  as  relating  to  the  occupation  or  use 
of  real  estate  ?  In  Morrill  ?'.  Mackman,  24  Mich.,  at  page 
282,  this  court  said  :  **  A  license  is  a  permission  to  do  some 
act  or  series  of  acts  on  the  land  of  the  licensor,  without  hav- 
ing any  permanent  interest  in  it,  [citing  cases].  It  is  founded 
on  personal  confidence,  and  therefore  not  assignable.  3  Kent, 
Comm.  452  ;  Browne,  St.  Frauds,  §  22.  It  may  be  given  in 
writing  or  by  parol ;  it  may  be  with  or  without  considera- 
tion  ;  but  in  either  case  it  is  subject  to  revocation,  though 
constituting  a  protection  to  the  party  acting  under  it  until 
the  revocation  takes  place.  Where  nothing  beyond  a  mere 
license  is  contemplated,  and  no  interest  in  the  land  is  pro- 
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posed  to  be  created,  the  statute  of  frauds  has  no  application, 
and  the  observance  of  no  formality  is  important.  But  there 
may  also  be  a  license  where  the  understanding  of  the  parties 
has  in  view  a  privilege  of  a  less  precarious  nature.  Where 
something  beyond  a  mere  temporary  use  of  the  land  is 
promised ;  where  the  promise  apparently  is  not  founded  on 
personal  confidence,  but  has  reference  to  the  ownership  and 
occupancy  ol  other  lands,  and  is  made  to  facilitate  the  use  of 
those  lands  in  a  particular  manner  and  for  an  indefinite 
period,  and  where  the  right  to  revoke  at  any  time  would  be 
inconsistent  with  the  evident  purpose  of  the  permission  ; 
wherever,  in  short,  the  purpose  has  been  to  give  an  interest 
in  the  land, — there  may  be  a  license,  but  there  will  also  be 
something  more  than  a  license,  if  the  proper  formalities  for 
the  convevance  of  the  proposed  interest  shall  have  been  ob- 
served. \Vhat  that  interest  shall  be  called  in  the  law  may 
depend  upon  the  character  of  the  possession,  occupancy,  or 
use  the  promisee  is  to  have,  the  time  it  is  to  continue,  and 
perhaps  upon  the  mode  in  which  the  compensation,  if  any,  is 
to  be  made  therefor.  It  may  be  an  easement  or  it  may  be  a 
leasehold  interest;  or,  if  the  proper  grant  or  demise  has  not 
been  executed  for  the  creation  of  either  of  these,  the  per- 
mission to  make  use  of  the  land  may  still  constitute  a  pro- 
tection to  the  party  relying  upon  it,  until  withdrawn." 

The  agreement  in  this  case  was  made  to  facilitate  the  use 
of  the  land  through  which  the  railroad  runs,  severing  it  into 
two  parcels.  It  was  for  an  indefinite  period,  and  the  right  to 
revoKe  it  would  be  inconsistent  with  the  evident  purpose  of 
the  permission  implied  in  the  agreement.  As  between  the 
parties  to  the  agreement,  there  is  implied  a  right  to  cross 
the  railroad,  and  it  means  something  more  than  a  license. 
Nor  was  the  plaintiff  a  mere  licensee  or  trespasser  in  passing 
over  the  crossing. 

In  this  case  it  is  contended  by  the  defendant  that   the 
agreement  was  personal,  and  was  binding  only  between  the 
railroad  and  the  owner,  and  did  not  contain  any 
covenants  which    ran  with    the  land;  and,  more-  £'«<**•'«'• 
over,  it  was  an  agreement  to  construct,  and  not  Jerendiini'i 
to   maintain.     Conceding,  without  deciding,  that  duty, 
this  contention  is  correct,  it   follows  that  when 
Kent  conveyed  to  Green  on  March    15,  1884,  the  obligation 
of  the  railroad  company  with  respect  to  the  crossing  it  had 
erected  for  Kent  terminated,  and  they  were  at  liberty  to  re- 
move  the  structure  at  pleasure  ;  but  they  did  not  remove  it, 
but  continued  it  as  a  crossing ;  and  as  long  as  they  did  so 
they  were  obligated  to  use  ordinary  care  to  see  that  it  was 
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not  dangerous  to  those  who  should  accept  the  invitation  to 
use  it  for  the  purposes  for  which  it  was  maintained. 

The  difference  between  a  license  and  an  invitation  to  come 
upon  or  cross  the  lands  of  an  owner  or  occupier  is  pointed 
out  in  the  case  of  Nichols  Adm*r  v.  Washington, 
i.tkori(i«t  o.  &  VV.  R.  Co.,  83  Va.  99.  That  was  an  action 
Mfiewed.  ^j  ^^^^  ^^^  railroad  company  had  permitted  the 
public  to  travel  across  its  grounds  in  a  path  which  led  across 
Its  switch.  It  had  been  the  invariable  custom  of  the  agent 
at  the  depot  to  part  the  freight  cars  immediately  after  they 
were  placed  upon  the  switch,  to  allow  people  to' pass.     The 

Elaintiff's  intestate,  in  passing  between  the  cars  to  meet  a 
rother  at  the  depot,  who  was  expected  on  the  train,  was 
crushed  and  killed  by  the  sudden  backing  of  the  engine 
which  brought  the  cars  together.  In  deciding  that  case, 
the  court  said  :  '*  Now,  it  is  agreed  on  all  hands  that  there  is 
a  wide  difference  between  the  obligation  which  a  person  or 
corporation  owes  to  a  mere  licensee,  and  the  duty  which  the 
same  person  owes  to  one  who  comes  upon  his  premises  by 
an  invitation,  either  express  or  implied.  In  the  first  case  it 
is  g^enerally  admitted  that  the  party  goes  at  his  own  risk,  and 
enjoys  the  license  subject  to  its  concomitant  risks  and  perils, 
and  that  in  such  case  no  duty  is  imposed  on  the  owner  or 
occupant  to  keep  his  premises  in  safe  and  suitable  condition 
for  his  use,  and  the  owner  or  occupant  is  only  liable  for  any 
wanton  injury  that  ma\*  be  done  to  the  licensee.  [Citing 
Hounsell  v,  Smyth,  7  (J.  B.  (N.  S.)  738;  Barnes  v.  Ward,  9 
C.  B.  392 ;  Hardcastle  v.  South  Yorkshire  R.  etc.  Co.,  4 
Hurl.  &  N.  67;  Binks  v.  South  Yorkshire  R.  etc.  Co.,  3  Best 
&  S.  250;  Bolch  V,  Smith,  7  Hurl.  &  N.  741 ;  Sweeny  v.  Old 
Colony  &  N.  R.  Co.,  10  Allen,  (Mass.)  375  :  Carleton  v,  Fran- 
conia  Iron  &  Steel  Co.,  99  Mass.  216,  Pierce,  R.  R,  274.J 
On  the  other  hand,  the  law  imposes  an  obligation  on  the 
owner  or  occupant  to  provide  for  the  security  against  acci- 
dents or  injury  of  those  he  has  invited  or  induced  to  come 
upon  his  premises,  by  such  an  adaptation  and  preparation  of 
his  place  for  their  reception  and  use  as  would  naturally  lead 
them  to  suppose  that  they  might  properly  and  safely  enter 
thereon.  Accordingly  it  has  been  generally  held  that  where 
the  owner  or  occupier,  either  directly  or  by  implication,  in- 
duces persons  to  enter  on  and  pass  over  his  premises,  he 
thereby  assumes  an  obligation  that  they  are  in  a  safe  condi- 
tion suitable  for  such  use,  and  for  breach  of  this  obligation 
he  is  liable  in  damages  to  a  person  injured  thereby.  In  all 
cases  like  the  present  it  is  a  question  of  prime  importance  in 
determining    the    liability    of  the    defendant    to  ascertain 
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whether  the  injured  party  was  upon  the  premises  at  the  time 
of  the  accident  under  a  bare  license  or  permission,  or  i:i  pur- 
suance of  an  invitation.  Here  the  deceased  must  have 
adopted  this  route  in  pursuance  of  the  invitation  held  out  to 
him  by  the  conduct  of  the  defendant  company."  After  cit- 
ing the  circumstances  of  the  case,  the  court  says :  **  Under 
such  circumstances,  it  seems  to  us  clear  that  the  obligation 
was  imposed  upon  the  company  to  see  that  it  should  not  be- 
come a  source  of  danger  to  those  to  whom  it  had  held  out 
as  a  passage  the  way  through  which  they  might  safely  come, 
and  the  duty  was  imposed  upon  the  company  of  notifying 
persons  entitled  or  invited  to  use  it  in  some  noticeable  way 
that  it  was  about  to  be  closed  before  closing  it.  Citing  Rail- 
road Co.  V.  Fitzpatrick,  35  Md.  38  ;  Gillis  v,  Pennsylvania  R. 
Co.,  59  Pa.  St.  129;  Kay  z/.  Pennsylvania  R.  Co.,  65  Pa.  St. 
269." 

In  the  case  of  Diamond  State  Iron  Co.  v,  Giles,  decided  in 
the  supreme  court  of  Delaware,  and  found  in  11  Atl.  Rep. 
189,  it  IS  stated  that  the  general  rule  is  that,  while  the  owner 
of  real  estate  is  not  bound  to  provide  safe-guards  for  wrong- 
doers, he  is  bound  to  take  care  that  those  who  come  upon 
his  premises  by  express  or  implied  invitation  be  protected 
from  injury  resulting  from  the  unsafe  condition  of  the  prem- 
ises, and  from  other  perils  and  accidents  which  the  invited 
party  had  no  reason  to  look  for.  In  applying  the  rule  to  the 
question  then  before  the  court,  it  was  said  :  "  But  the  ques- 
tion of  contract  may  be  put  entirely  aside  from  the  case,  and 
the  responsibility  of  the  master  may  be  planted  upon  the 
sartie  grounds  which  render  him  responsible  if  the  relation 
had  not  existed.  Whether  invited  upon  the  premises  bv  the 
contract  of  service  or  by  the  calls  of  business  or  by  direct 
request  is  immaterial;  the  party  extending  the  invitation 
owes  a  duty  to  the  party  accepting  it  to  see  that,  at  least, 
ordinary  care  and  prudence  are  exercised  to  protect  him 
against  dangers  not  within  his  knowledge,  and  not  within 
his  observation." 

In  the  case  of  Indiana,  B.  &  W.  R.  Co.  v.  Barnhart,  115 
Ind.  399,  which  was  a  case  where  two  switch  tracks  ran 
across  a  railroad  track  of  another  company,  and  through  a 
defective  crossing  an  engine  left  the  track  and  injured  the 
plaintiff,  an  engineer  upon  the  other  track,  the  court  said : 
**  It  is  true,  as  contended,  that  the  owner  of  premises  is  under 
no  legal  duty  to  keep  them  in  good  repair  for  the  accommo- 
dation of  persons  going  upon  them  for  their  own  conven- 
ience merely.  When  a  person  has  a  license  to  go  upon  the 
ground  or  inclosure  of  another,  he  takes  the  premises  as  he 
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finds  them,  and  accepts  whatever  peril  he  incurs  in  the  use 
of  such  license  ;  but  when  the  owner  or  occupant,  by  induce- 
ment, enticement,  or  allurement,  whether  express  or  implied, 
causes  another  to  come  upon  his  land,  he  then  assumes  the 
obligation  of  providing  for  the  safety  and  protection  of  the 
person  so  crossing,  and  for  breach  of  duty  in  that  respect 
such  owner  or  occupant  becomes  liable  for  any  injury  which 
may  result  to  the  person  so  caused  to  come  6n  his  lands. 
The  inducement,  allurement,  or  enticement,  as  the  case  may 
be,  must  be  the  equivalent  of  an  express  or  implied  invita- 
tion. Mere  acquiesence  in  the  use  of  one's  land  by  another 
is  not  sufficient.  Such  implied  invitation  may  be  inferred 
from  some  act  or  line  of  conduct  or  from  some  dedication  ;  " 
citing,  in  support  of  the  general  doctrine,  a  long  line  of 
authorities. 

It  is  further  contended  by  counsel  for  defendant  that  the 
defendant  is  not  liable  for  tHe  injury  caused  by  the  breaking 
RiTeftoffom-  ^^^ay  of  the  stringers  of  their  bridge,  unless  they 
pABraothaT.  had  previously  been  notified  or  were  aware  of  its 
iBff  BotiM  of  unsafe  condition.  We  do  not  think  that  actual 
coBditioB   or  notice  or  knowledge  was  a  prerequisite  to  the  lia- 

**'  bility  of  defendant.     The  duty  imposed  upon  it, 

under  the  circumstances,  was  that  of  exercising  ordinary 
care  to  see  or  ascertain  the  condition  of  the  bridge,  and  the 
circuit  judge  quite  fully  covered  this  aspect  of  the  case  in 
the  following  instructions,  viz.:  **  If  the  crossing  was  reason- 
ably well  constructed,  the  next  question  will  be  this  :  Was  it 
permitted  to  become  unsafe  through  the  negligence  of  the 
railway  company?  Negligence,  gentlemen,  is  the  omission 
to  do  something  which  a  reasonable  person,  guided  by  these 
considerations  which  ordinarily  regulate  human  conduct, 
would  do,  or  the  doing  of  something  which  a  reasonably 
prudent  person  would  not  do.  In  other  words,  one  who 
fails  to  use  the  care  and  caution  ordinarily  used  in  like  oc- 
casion by  reasonably  careful  and  prudent  persons  is  negli- 
gent. In  this  case,  was  the  defendant  reasonably  careful  and 
prudent  in  caring  for  the  crossing  in  question  after  its  con- 
struction? So  long  as  the  bridge  remains  standing,  and  so 
lonir  as  the  gates  were  not  nailed  up  or  otherwise  perma- 
nently closed,  or  no  notice  given  of  imperfection  in  the 
bridge,  it  was  the  duty  of  the  railway  company  to  have  kept 
it  in  reasonably  good  repair,  considering  the  place  at  which 
it  was  situated  and  the  uses  to  which  it  might  naturally  and 
reasonably  be  put.  It  is  not  necessary,  as  suggested  by 
counsel  for  the  railway  company,  to  keep  men  m  co<istant 
attendance  upon  or  any  watch  over  a  bridge,  nor  to  take  extra- 
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ordinary  care  of  one.  It  is,  however,  required  to  be  reason- 
ably careful.  Now,  then,  considering  the  age  of  the  bridge, 
its  manner  of  construction,  the  character  of  the  stringers 
and  sills,  the  ordinary  life  of  similar  kinds  of  timber,  the  use 
to  which  it  has  been  subjected,  and  any  other  facts  in  evi- 
dence pertinent  to  the  question,  it  is  for  you  to  find  whether 
the  railway  company  was  or  was  not  reasonably  vigilant  or 
careful  in  the  premises,  and  whether  it  did  or  did  not  act  as 
a  reasonably  prudent  person  would  have  acted  under  like 
circumstances." 

Several  exceptions  are  taken  to  the  charge  of  the  court  as 
given  upon  his  own  motion,  but  the  only  ones  which  are  well 
taken  are  those  which  refer  to  the  following  por-  i^trucUoB 
tion  of  the  charge  of  the  court:  **  If  the  company  AMumingthat 
had  removed  the  bridge  in  question,  while  the  eompany 
landowner  could  have  compelled  it  to  furnish  »«Jnt»iJied 
another  crossing,  the  company  could  not  be  com-  '*'^^*' 
pelled  to  pay  damages  for  an  injury  sustained  on  a  bridge 
built  by  the  farmer  himself,  or  by  some  other  person  not 
connected  with  the  railway  company,  unless,  perhaps,  the 
bridge  so  constructed  had  been  permitted  to  stand  so  long 
by  the  company  that  it  might  reasonably  be  inferred  that  it 
had  confirmed  the  act  of  building  the  bridge,  and  thus  have 
made  the  bridge  its  own,  or,  at  least,  have  made  itself  liable 
for  any  damages  directly  occasioned  by  the  bridge.  If  the 
bridge  had  been  removed  by  the  freshet,  and  the  new  one 
had  been  constructed  by  some  person  not  connected  with  the 
railroad  company,  the  fule  would  be  the  same  as  in  the  case 
of  the  actual  removal  of  the  bridge  at  the  instance  of. the 
company.  In  this  case,  however,  the  evidence  does  not 
show  that  all  the  stringers  were  removed  at  the  time  of  the 
freshet,  and,  such  being  the  case,  the  rules  just  referred  to 
are  not  applicable.  If  a  farm-crossing  bridge  is  weakened 
by  a  freshet,  or  if  it  becomes  unsafe  or  out  of  repair  through 
any  other  cause,  and  if  the  exercise  of  reasonable  care  by 
the  railroad  company  will  avoid  accident  to  one  lawfully 
using  it,  the  company  will  be  liable,  provided  such  person 
be  free  from  negligence  himself,  as  already  indicated.  There- 
fore in  this  case  the  question  is  this,  was  the  company  reason- 
ably careful  in  the  premises  to  avoid  accident  on  or  at  the 
bridge  in  question  ?" 

I  confess  that  this  portion  of  the  instructions  of  the  learned 
judge  is  involved  in  uncertainty,  if  not  in  obscurity.  The 
first  portion  quoted,  so  far  as  it  relates  to  the  question  that, 
had  the  bridge  been  removed,  the  company  could  not  be 
compelled   to  pay  damages  for  any  injury  sustained  on   a 
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bridge  built  bv  the  larmer  himself,  or  by  some  other  person 
not  connected  with  the  railroad  company,  is  undoubtedly 
correct.  But  the  succeeding  clause,  in  which  he  told  the 
jury  that,  unless,  perhaps,  the  bridge  so  constructed  had  been 
permitted  to  stand  so  long  by  the  company  that  it  mi^ht 
reasonably  be  inferred  that  it  had  confirmed  the  act  of  build- 
ing the  bridge,  and  thus  have  made  the  bridge  its  own,  or, 
at  least,  made  itself  liable  to  any  damages  directly  occasioned 
by  the  bridge,  does  not  appear  to  be  applicable  to  the  facts 
elicited  from  the  testimony  introduced  in  the  case.  It  was 
correct  to  instruct  the  jur}^  that  if  the  bridge  had  been  re- 
moved by  the  freshet,  and  if  a  new  one  had  been  constructed 
by  some  person  not  connected  with  the  railroad  company, 
the  rule  would  be  the  same  as  in  the  case  of  actual  removal 
of  the  bridge  at  the  instance  of  the  company.  In  neither  of 
these  cases  would  the  company  be  liable  to  any  one  passing 
over  the  bridge,  unless  the  company  had  by  some  further 
act,  as  by  placing  plank  between  the  rails  of  its  track,  in- 
duced or  invited  persons  to  cross  the  track  at  that  point 
What  the  learned  judge  meant  in  his  instructions  that,  *•  in 
this  case,  however,  the  evidence  does  not  show  that  all  the 
stringers  were  removed  at  the  time  of  the  freshet,  and,  such 
being  the  case,  the  rules  just  referred  to  are  not  applicable,*' 
does  not  to  me  seem  clear.  Neither  would  it  be  correct  in 
this  case  to  show  that,  **  if  the  farm-crossing  bridge  is  weak- 
ened by  a  freshet,  or  if  it  becomes  unsafe  or  out  of  repair 
through  any  other  cause,  and  in  the  exercise  of  reasonable 
care  the  railroad  company  would  avoid  accident  to  one  law- 
fully using  it,  the  company  would  be  liable  to  one  free  from 
negligence  hifnselt,  as  already  indicated.  Therefore  the 
question  in  this  case  is  this:  Whether  the  company  was  reason- 
ably careful  in  the  premises  to  avoid  accident  on  or  at  the 
bridge  in  question.'*  This  appears  to  me  to  be  also  mislead- 
ing. An  equally  important  question  which  preceded  the  one 
which  he  stated  to  the  jury  was,  had  the  company,  by  erect- 
ing th.e  bridge  at  the  point  indicated,  kept  up  and  main- 
tained a  crossing  over  its  track,  including  the  approaches, 
by  way  of  the  bridge  described  in  the  testimony?  As  was 
stated  in  our  opinion  when  the  case  was  before  us  upon  the 
first  hearing:  *'  It  was  a  structure  built  upon  its  own  land, 
and,  by  its  nature  and  use,  was  a  continual  invitation  to  those 
lawfully 'having  a  right  to  cross  from  one  side  to  the  other 
at  that  place  to  enter  upon  it,  and  cross  there ;  and  so  long 
as  this  invitation,  thus  impliedly  given  to  such  persons,  con- 
tinued, it  was  the  duty  of  the  defendant,  independently  of 
any  contract,  to  see  to  it  that  it  was  safe  for  the  purposes 
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•implied  by  the  invitation."  It  was  not  a  question  of  legal 
obligation  of  the  company  to  maintain  the  bridge,  but  of  the 
fact  whether  or  not  they  did  maintain  a  crossing  at  that 
point,  and  if  the  jury  found  that  they  did,  then  they  were 
bound  to  the  exercise  of  reasonable  care  to  maintain  a  safe 
crossing;  that  is,  such  a  crossing  as  would  be  reasonably 
safe  for  the  purposes  intended  by  its  erection.  We  are  not 
sure  that  the  jury,  under  the  instructions  above  quoted,  may 
not  have  lost  sight  of  the  question  whether  or  not  the  com- 
pany did  in  fact  maintain  a  crossing  at  this  point,  including 
the  bridge  and  the  planking  between  its  rails,  and  the  gates 
through  which  persons  desiring  to  cross  might  enter.  Cer- 
tain it  is  that  if  the  bridge  had  been  washed  away  by  a 
freshet,  and  was  not  at  the  time  replaced,  and  to  all  appear- 
ances safe,  the  plaintiff  could  not  recover,  even  though  the 
stringers  had  not  been  removed  by  such  freshet. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered. 
The  other  justices  concurred. 

Duty  of  Company  in  Placing  and  Keeping  its  Crossings. — Railroad  cross- 
ings must  be  placed  and  kept  in  such  corrdition  that  persons  may  cross 
them,  with  or  without  vehicles,  without  delay,  danger,  or  injury,  where 
the  statute  requires  them  to  be  so  kept  that  their  usefulness  shall  not  be 
impaired.    Galveston  H.  &  S.  A.  R.  Co.  v,  Matula,  79  Tex.  577. 

In  an  action  to  recover  damages  on  account  of  personal  injuries,  alleged 
to  have  been  caused  by  negligence  on  the  part  of  the  defendant,  in 
keeping  a  crossing  in  repair,  exemplary  or  vindictive  damages  can  not  be 
allowed  for  any  want  of  care  less  than  gross  negligence.  Patterson  v. 
South  &  North  Ala.  R.  Co.,  89  Ala.  318. 

Defective  Crossing — Evidence  that  Crossing  was  not  Controlled  by  Defend- 
ant.— In  Texas  &  N.  O.  R.  Co.  v.  Dessommes,  (Tex.,  March  3,  1891),  15  S. 
W.  Rep.  806,  which  was  an  action  for  an  injury  resulting  from  ^  defective 
railroad  crossing,  the  plamtiff  testified  that  it  was  known  as  defendant's 
crossing.  A  witness  testified  that  it  was  so  known,  that  he  believed  it  was 
kept  in  repair  by  the  defendant,,  and  that  he  had  seen  the  defendant's 
workmen  working  on  it.  The  city  engineer,  who  had  been  the  civil  engi- 
neer of  defendant  and  his  general  superintendent,  testified  that  it  did  not 
own  the  crossing  nor  control  it  in  any  manner,  but  that  it  belonged  to 
another  railroad.  Held,  that  the  evidence  offered  by  plaintiff  was  too  un- 
substantial to  support  a  verdict,  agamst  the  direct  and  positive  evidence 
adduced  by  defendant. 

Public  Crossing— What  Constitutes— Duty  of  Company  at  Foot  Way. — The 
public  use  of  a  footway  as  a  crossing  over  a  railroad  track,  with  the  acqui- 
escence of  the  company,  does  not  convert  it  into  a  public  crossing  within 
the  meaning  of  Revised  Statutes,  1889,  section  2608.  Nor  does  such  use 
and  acquiescence  devolve  upon  the  company  the  duty  of  maintaining  the 
footway  as  a  public  crossing  and  of  keeping  it  open  and  unobstructed, 
subject  to  the  statutory  penalties  for  failure  to  do  so.  The  company  can- 
not, however,  because  such  way  is  not  a  public  crossing,  negligently  and 
recklessly  run  its  cars  over  persons  who  are  in  the  habit  of  usmg  it  as  a 
crossing.    If  it  discovers  such  person  on  said  crossing,  it  is  its  duty  to  use 
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every  precaution  to  prevent  injuring  him.  Gurlcy  v,  Missouri  Pacific  R. 
Co.  104  Mo.  211. 

Public  Right  of  Crossing  by  Prescription --Ad  verse  User. — Acts  of  crossing 
a  railroad  with  carriages  or  on  foot,  at  what  was  originally  a  private  farm 
crossing  established  by  agreement  for  the  convenience  of  the  owner  of 
land  on  both  sides  of  tne  railroad,  must,  in  order  to  establish  a  public  pre- 
scriptive right  to  cross  thereat,  be  adverse  and  exercised  as  of  right,  and 
so  sufficient  in  number,  character,  and  extent  of  time  as  fairly  to  show 
that  they  were  not  merely  incidental  to  the  private  right  of  crossing,  but 
were  in  the  assertion  and  exercise  of  a  public  right.  McCreary  v»  Boston 
&  Maine  Railroad,  153  Mass.  300. 

Injury  at  Private  Crossing. — In  an  action  for  injuries  received  at  a  cross- 
ing, the  fact  that  the  road,  which  crossed  the  track  at  that  place,  was  a 
private  way,  is  immaterial  where  such  road  was  commonly  used  with  the 
knowledge  of,  and  without  objection  from  the  railroad  employes,  who  had 
often  opened  trains  standing  on  the  crossing  to  allow  public  travel  over  it. 
Schindfer  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  87  Mich.  400. 
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{Itnva  Supreme  Court,  December  16,  iSgi.) 

Footway  Over  Railroad— Person  Crossing  Track  as  a  Trespasser. — Where 
a  railroad  company,  through  its  employes  and  officers,  has  knowledge  of 
the  constant  use  of  a  footpath  across  its  track,  makes  no  objections 
thereto,  and  directs  no  obstructions  to  such  use,  it  will  be  presumed  to 
assent  to  it,  thus  giving  all  who  use  such  crossing  a  license  therefor.  A 
person  who  is  injured  while  crossing  the  track  at  such  place  is  not  a  tres- 
passer upon  the  railroad,  but  is  entitled  to  all  the  rights  of  one  rightfully 
upon  it,  and  may  recover  for  injuries  resulting  from  the  company's  want 
of  care. 

Same— Duty  of  Company  to  Trespasser. — Even  if  the  plaintiff,  when  in- 
jured while  crossing  defendant's  track  at  a  footpath,  not  at  a  public  high- 
way, was  upon  the  track  without  right  or  license,  this  did  not  relieve  the 
railroad  company  from  the  duty  of  exercising  proper  care  to  avoid  injury. 

Contributory  Negligence— Negligence  of  Company— Failure  to  Give  Sig. 
nal.— Negligence  on  the  part  of  a  railroad  company,  and  the  absence  of 
contributory  negligence  on  the  part  of  one  injured  while  crossing  its 
track,  are  properly  inferred  from  the  facts  that  the  locomotive  was  run- 
ning backwards  at  a  high  rate  of  speed,  that  neither  the  engineer  nor  the 
fireman  were  looking  out,  that  the  bell  was  not  rung,  that  the  person  in- 
jured stopped  and  looked  each  way  before  crossing,  but  saw  no  cars,  and 
that  he  could  have  heard  the  bell  at  a  distance  of  fifty  yards  had  it  been 
rung. 

Allegations  and  Proof— Place  of  Injury— "  Public  Crossing  "—Footway,— 
In  an  action  for  injuries  received  while  crossing  a  railroad  track  the  peti- 
tion alleged  that  the  place  where  the  accident  occurred  was  a  "  public 
crossing  or  footway  for  footmen."  Held,  that  such  allegations  would  not 
restrict  the  plaintiff  to  proof  that  the  place  was  a  public  highway,  and 
evidence  that  it  was  used  by  footmen  was  properly  admitted. 
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Same— Evidence  that  Engineer  or  Fireman  Did  Not  Watcli.^The  plaint- 
iff alleged  in  his  petition  that  the  engineer  or  fireman  did  not  watch 
while  the  locomotive  was  approaching  the  crossing.  Held,  that  it  was 
proper  to  permit  the  plaintitt  to  show  by  his  own  testimony  that  at  the  time 
of  the  injury  he  saw  no  one  upon  the  rear  end  of  the  tender  of  the  loco- 
motive, which  was  backing  towards  him. 

Instruction  as  to  Running  and  Operation  of  Engine. — Although  the  court 
charged  the  jury  that  the  engine,  which  collided  with  the  plaintiff,  was 
run  and  operated  substantially  as  alleged  in  the  petition,  this  could  not 
be  construed  to  mean  that  the  engine  was  run  negligently,  where,  in 
another  instruction,  the  jury  were  directed  that  they  must  find  negli- 
gence to  authorize  a  recovery. 

Damages— Items  of  Damage -Verdict  for  Specific  Sum. — In  an  action 
for  personal  injuries  the  amended  petition  stated  several  items  of  damage. 
The  jury  returned  a  verdict  for  a  specific  sum,  no  request  having  been 
made  for  specific  findings.  Held,  that  it  would  be  presumed  that  there 
was  no  finding  on  one  item  for  more  than  the  item  claimed,  and  defend- 
ant could  not  complain. 

Appeal  from  Polk  District  Court. 

Action  to  recover  for  personal  injuries  sustained  by  plaint- 
iff by  reason  of  a  locomotive  operated  by  defendant  striking 
him  when  he  was  crossing,  on  foot,  the  railroad  whereon  the 
engine  was  running.  There  was  a  verdict  and  judgment  for 
plaintiff.     Defendant  appeals. 

A.  y.  Baker ^  for  appellant. 

Smith  &  MorriSy  for  appellee. 

Begk,  C.  J. —  I.  The  plaintiff,  a  carpenter,  in  going  from 
his  house  in  Des  Moines  to  the  place  where  he  was  employed 
in  the  same  city,  was  accustomed  to  cross  the  Des  Moines 
Union  Railway,  which  was  used  by  defendant  in  trans- 
porting its  cars  to  its  station  house  in  Des  Moines.  The 
crossing  of  the  railway  tracks  was  made  by  plaintiff  on  foot, 
at  a  place  much  used  by  pedestrians,  just  at  the  foot  of  a  bluff 
or  bank  which  was  approached  by  a  stairway  constructed 
by  persons  using  the  footway.  While  crossing  the  railway, 
when  going  to  his  work,  according  to  his  custom,  he  was 
struck  by  an  engine  and  seriously  injured. 

2.  Counsel  for  defendant  maintain  that  plaintiff  was  not 
rightfully  upon  the  railway  track,  and  was  a  trespasser  when 
he  received  the  injury,  and  therefor  cannot  recover  in  this 
action.  The  place  where  the  accident  occurred  was  in  the 
city  of  Des  Moines,  and  was  daily  used  by  a  number  of  per- 
sons employed  at  the  pork  house  and  other  places  in  that 
fart  of  the  city,  in  going  to  and  returning  from  their  work, 
t  had  been  used  for  a  considerable  time  by  such  persons  and 
others,  who,  or  some  of  whom,  as  we  have  just  stated,  con- 
structed a  stairway  down  by  the  track  for  their  own  use,  and 
for  other  pedestrians  usingthe  footway.     A  crossing  of  the 
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ditch  near  the  track  was  constructed,  by  whom  is  not  shown, 
of  railroad  ties,  and  was  used  until  just  before  the  accident. 
It  is  shown  that  pedestrians  crossed  the  track  at  other  places, 
just  as  they  always  do  when  the  track  is  not  fenced,  or  other 
impediments  are  not  in  the  way  to  prevent  them  from  doing 
so.  There  were  no  fences  along  the  road,  and  nothin<»^  to 
prevent  all  persons  desiring  to  do  so  crossing  the  road 
freely.  The  defendant  and  the  railroad  company  owning  the 
track,  or  either,  had  in  no  manner  forbidden  the  crossing  of 
the  track  by  footnren,  and  had  thrown  no  obstacles  in  their 
way.  The  fact  that  the  place  at  the  stairs  was  used  as  a 
crossing  by  pedestrians,  who  also  crossed  at  other  places  near 
by,  was  known  by  the  employes  of  defendant,  and  by  the 
engineer  who  operated  the  engine  which  struck  plaintiff. 
The  stairway  and  the  ties  across  the  ditch,  as  well  as  the 
path  made  by  footmen,  prominently  advertised  the  place 
as  a  crossing  used  by  pedestrians.  No  engineer  or  fireman 
passing  along  the  tracks  at  that  place  with  his  eyes  open,  in 
the  exercise  of  reasonable  watchfulness  and  care,  could  have 
failed  to  see  these  indications  of  a  footpath,  and  to  under- 
stand therefrom  that  it  was  used  by  pedestrians,  if  he  pos- 
sessed ordinary  intelligence.  The  defendant  and  the  rail- 
road company  owning  the  track,  having  through  their  em- 
ployes and  officers  knowledge  of  the  use  of  the  footpath  cross- 
ing, and  having  made  no  objections  thereto,  nor  erected 
fences,  walls,  or  other  obstructions  to  such  use,  will  be  pre- 
sumed to  assent  to  it ;  thus  giving  all  who  use  the  crossing 
license  therefor.  Plaintiff  therefore  was  not  a  trespasser  upon 
the  railroad  track,  but  is  entitled  to  all  the  rights  and  pro- 
tection of  one  rightfully  upon  it  with  the  license  of  the 
defendant.  He  may  j^cover  for  injuries  resulting  from  de- 
fendant's want  of  care,  if  not  contributing  thereto  by  his 
own  negligence.  In  support  of  these  views,  see  the  fol- 
lowing cases:  Donaldson  v,  Mississippi  &  M.  R.  Co.,  18 
Iowa  280;  Murphy  z/.  Chicago,  R.  I.  &  P.  R.  Co.,  38  Iowa 
539  ;  Evans  v.  Burlington  &  M.  R.  R.  Co.,  21  Iowa  374 ;  Town- 
ley  V,  Chicago,  M.  &  St.  P.  R.  Co.,  53  Wis.  626,  4  Am.&  Eng. 
R.  Cas.  562  :  Davis  v,  Chicago  &  N.  W.  R.  Co.,  58  Wis.  646, 
15  Am.  &  Eng.  R.  Cas.  424 ;  Barry  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  92  N.  Y.  289,  13  Am.  &  Eng.  R.  Cas.  615 ;  Byrne 
V,  New  York  Cent.  &.  H.  R.  R.  Co.,  104  N.  Y.  362  ;  Kay  v. 
Pennsylvania  R.  Co.,  65  Pa.  St.  269 ;  Troy  v.  Cape  Fear  & 
Y.  V.  'R.  Co.,  99  N,  Car.  298 ;  34  Am.  &  Eng.  R.  Cas.  13,  and 
cases  cited  in  notes;  Virginia  Midland  R.  Co.  v.  White's 
AdmV,  84  Va.  498,  34  Am  &  Eng.  R.  Cas.  22  ;  South  &  N.  Ala. 
R.  Co.  V.  Donovan,   84   Ala.    141,  36  Am.  &  Eng.  R.  Cas. 
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151  ;  Philadelphia  &  R.  R.  Co.z'.  Troutman,  1 1  W.  N.  C.  (Pa.) 
453,  6  Am.  &  Eng.  R.  Cas,  117:  Taylor?'.  Delaware  &  H. 
Canal  Co.,  113  Pa.  St.  162,  28  Am.  &  Eng.  R.  Cas.  656; 
Bellefontaine  &  I.  R.  Co.  v.  Snyder,  18  Ohio  St.  399; 
Harriman  v,  Pittsburg,  C.  &  St.  L.  R.  Co.,  45  Ohio  St.  11, 
32  Am.  &  Eng.  R.  Cas.  37 ;  Stewart  7k  Pennsylvania  R. 
Co.,  (Ind.)  14  Am  &  Eng.  R.  Cas.  679,  and  cases  cited  in 
notes;  Shear.  &  R.  Neg.  493;  Patt.  Ry.  Ace.  Law,   178. 

3.  But  if  plaintiff,  when  he  was  injured,  was  upon  the 
track  without  right  or  license,  this  did  not  relieve  defendant 
from  the  duty  of  exercising  proper  care  to  avoid  the  accident, 
and,  if  it  occurred  through  defendant's  negligence,  it  is  liable. 
Isabel  V,  Hannibal  &  St.  I.  R.  Co.,  60  Mo.  480;  Harlan  7^ 
St.  Louis,  K.  C.  &  N.  R.  Co.,  65  Mo.  22 ;  Hicks  v.  Pacific  R. 
Co.,  64  Mo.  430 ;  Brown  v.  Hannibal  &  St.  J.  R.  Co.,  50  Mo. 
461  ;  Pennsylvania  R.  Co.  v,  Lewis,  79  Pa.  St.  33 ;  South  & 
N.  Ala.  R.  Co.  V,  Donovan,  84  Ala.  141,  36  Am.  &  Eng.  "R. 
Cas.  151. 

4.  The  evidence  fails  to  show  negligence  on  the  part  ot 
plaintiff  contributing  to  the  injury,  as  claimed  by  plaintiff's 
counsel.  He  stopped  and  looked  each  way  for  cars,  and 
saw  none.  It  does  not  appear  that  any  whistle  was  sounded. 
The  engineer  and  fireman  testify  that  the  bell  was  rung,  but 
plaintiff  states  in  his  testimony  that,  while  he  was  hard  of 
hearing,  he  could  readily  hear  an  engine  bell  fifty  yards,  and 
that  he  heard  none.  The  engine  was  running  backwards, 
and  neither  engineer  nor  fireman  was  looking  out  on  the  side 
of  the  track  he  was  approaching.  The  evidence  tends  to  show 
that  the  engine  was  running  at  a  high  rate  of  speed,  forbid- 
den by  the  city  ordinance.  These  considerations  and  others 
support  the  conclusion,  doubtless  reached  by  the  jury,  that 
defendant  is  chargeable  with  negligence,  and  that  plaintiff 
did  not  contribute  by  his  own  negligence  to  the  injury.  De- 
fendant's motion  for  a  verdict  was  rightly  overruled. 

5.  Plaintiff  was  permitted  to  introduce  evidence,  against 
defendant's  objection,  tending  to  show  that  the  crossing  had 
been  used  for  a  considerable  time  by  pedestrians.  Defendant 
insisted  that  under  the  issues  plaintiff  was  restricted  to  show- 
ing that  it  was  a  public  highway.  The  petition  alleges  that 
it  was  used  as  **  a  public  crossing  or  footway  for  footmen," 
and  was  used  by  persons  employed  south  of  the  railroad 
track,  and  who  lived  north  of  it.  There  is  no  allegation  that 
it  was  a  highway.     The  evidence  was  rightly  admitted. 

6.  The  plaintiff  was  permitted  to  show  by  his  own  testi- 
mony that  at  the  time  of  the  injury  he  saw  no  one  upon  the 
rear  end  of  the  tender.     This  evidence  is  now  the  ground  of 
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complaint.  Plaintiff  aimed  to  show  that  the  engine  was  run 
without  sufficient  watchfulness,  and  claims  that  the  engineer 
and  fireman  did  not  watch.  The  evidence  in  question  tends 
to  prove  that  no  other  employe  was  watching,  thus  negativing 
an  excuse  for  the  alleged  negligence  of  the  engineer  and  fire- 
man. Counsel  for  the  defendant  think  the/  evidence  ought 
not  to  have  been  admitted,  for  the  reason  that  the  jury  would 
understand  that  the  absence  of  a  man  on  the  rear  of  the 
tender  was  negligence.  So  it  would  be  if  the  engineer  and 
fireman  did  not  keep  a  lookout,  or,  rather,  their  negligence 
in  this  regard  would  not  be  compensated  by  a  watch  on  the 
rear  of  the  tender.     The  evidence  was  rightly  admitted. 

7.  Various  rulings  upon  the  admission  of  evidence  Showing 
the  character  of  the  crossing;  the  number  of  persons  using 
it ;  that  it  was  not  a  highway  crossing,  such  a  crossing  being 
400  feet  from  the  stairs,  etc.. — are  made  the  ground  of  com- 

f)laint.     They  were  all  in  harmony  with  the  views  of  the 
aw    which'  we   have  herein  expressed,   and   are  therefore 
correct. 

8.  The  second  instruction  is  complained  of  on  the  ground 
that  it,  in  fact,  directs  the  jury  that  the  engine  was  opera- 
ted negligently.  It  states  that  the  engine  was  "  run  and 
operated  by  the  employes  of  the  defendant  substantially  as 
alleged,  and  at  the  time  and  place  substantially  as  alleged.*' 
The  petition  shows  the  purpose  of  the  operation  of  the 
engine.  In  another  instruction,  the  jury  are  directed  that 
they  must  find  negligence  to  authorize  recovery.  It  is  very 
plain  that  the  language  of  the  second  instruction  complained 
of  was  not  intended  to  inform  the  jury  that  defendant  was 
negligent,  and  doubtless  they  did  not  so  understand  it. 

9.  Other  rulings,  in  refusing  and  admitting  instructions, 
are  complained  of  b^  counsel  for  defendant.  These  rulings 
are  not  in  conflict  with  the  views  we  have  expressed  in  this 
case,  to  the  prejudice  of  defendant.  If  they  at  all  fail  to  ac- 
cord with  our  views,  thej  depart  in  the  direction  of  the  de- 
fendant's side  of  the  case.  Some  of  the  instructions,  we  think, 
require  more  proof  to  establish  plaintiff's  right  to  use  the 
crossing  than  is  demanded  by  the  law,  and  they  hardly  re- 
cognize fully  the  rights  of  plaintiff  to  demand  protection 
from  negligence  in  case  he  had  no  license  or  consent  by  de- 
fendant to  use  the  crossing.  We  are  clearly  of  the  opinion 
that  the  instructions  are  correct. 

10.  An  amended  petition  filed  pursuant  to  a  motion  of  de- 
fendant for  a  more  specific  statement  stated  various  items  of 
damages  claimed.  The  verdict  was  general,  for  one  specific 
sum.     This  is  now  complained  of  by  defendant.     But  no  re- 
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quest  was  made  for  special  findings,  so  that  it  could  be 
certainly  determined  as  to  the  hndings  upon  the  several  items 
claimed.  It  cannot  be  determined  whether  the  findings  on 
any  items  exceeded  the  amount  thereof  stated  in  the  petition. 
It  will  be  presumed  that  there  was  no  such  finding,  and,  as  de- 
fendant neglected  itsopportunity  in  the  court  below  to  demand 
findings  as  to  damages,  it  cannot  now  complain  of  the  verdict 
on  the  ground  that  it  fails  to  show  the  amount  of  each  item 
allowed  in  the  verdict.  The  verdict,  we  think,  is  sufficiently 
sustained  by  the  evidence,  and  is  not  excessive.  We  have 
not  found  it  necessary  to  discuss,  or  even  notice  separately, 
each  point  made  in  the  able  argument  of  defendant's  counsel. 
We  dispose  of  the  questions  of  law  upon  which  these  ob- 
jections are  based  by  a  general  discussion,  which  applies  to 
the  several  points  of  counsel's  argument.  Any  other  course 
would  have  made  this  opinion  unduly  prolix.  The  judgment 
of  the  district  court  is  affirmed. 

Duties  of  Railroaid  Companies  at  Crossings  by  Custom  on  License. — See 
Harriman  v.  Pittsburg,  C.  &  St.  L.  R.  Co.,  and  note,  32  Am.  &  Eng.  R. 
Cas.  37,  55;  Louisville  &  N.  R.  Co.  ?'.  Schuster  (Ky.),  35  ///.  407.  Nichols 
V.  Washington  eic.R.  Co.  (V'a.),  32/^.27;  Hanlcs?'.  Boston  &  A.  R.  Co.,  35 
Id.  321  ;  note.  35  A/.  320.  321. 

injury  at  Crossings— Negligence  of  Railroad  Company  in  the  Matter  of 
Giving  Signals. 

Negligence  in  Failing  to  Give  Statutory  Signal. — The  failure  to  ring  a 
bell  on  a  moving  railroad  engine  as  required  by  a  city  ordinance  consti- 
tutes negligence.  Such  negligence  alone  will  warrant  a  recovery  when  it 
appears  that  obedience  to  the  requirements  of  the  ordinance  would  have 
prevented  the  injury  sued  for,  but  not  otherwise.  Hanlon  v.  Missouri 
Pacific  R.  Co.  104  Mo.  381. 

Where  those  in  charge  of  a  train  approach  a  railroad  crossing  without 
giving  the  statutory  signals,  they  are  guilty  of  such  negligence  as  renders 
the  company  liable  to  one  who,  without  concurring  negligence,  is  injured 
while  attempting  to  cross  the  track.  Baltimore,  Ohio  &  Chicago  R.  Co. 
V.  Walborn,  127  Ind.  142. 

The  fact  that  a  locomotive  signal  is  not  sounded  within  eighty  rods 
from  a  crossing,  as  required  by  statute,  is  sufficient  evidence  to  support  a 
finding  that  the  company  was  negligent,  in  an  action  for  causing  the  death 
of  a  traveler  at  such  crossing.  Evans  v.  Concord  R.  Corp.  (N.  H.,  July 
25.  1890)  21  Atl,  Rep.  105. 

Statutory  Signals— Failure  to  Sound  Whistle  but  6^;/^^.— Where  it  is  re- 
quired by  statute  that  the  bell  or  whistle  of  a  locomotive  shall  be  sounded 
within  80  rods  of  a  highway  crossing  and  shall  be  occasionally  sounded 
until  the  crossing  is  passed,  the  sounding  of  the  whistle  four  hundred  feet 
beyond  the  eighty  rod  point,  and  failure  to  sound  it  afterwards,  is  negli- 
gence, although  the  bell  was  continuously  rung  until  the  crossing  was 
reached.  Bales  v.  New  York  &  N.  E.  R.  Co..  (Conn.  March  20,  1891)  22 
Atl.  Rep.  538.  The  court  said  :  *'  The  practical  interpretation  of  this 
statute  is  to  sound  the  whistle  when  within  80  rods  of  the  crossing,  and 
to  ring  the  bell  until  after  passing  the  crossing.  The  language  of  the 
statute  is  in  the  alternative,  and  it  will  be  literally  complied  with  if  either 
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is  done  to  the  exclusion  of  the  other;  but  in  a  matter  of  this  iniportance, 
where  the  highest  degree  of  diligence  may  justly  be  required  of  railroad 
companies  to  protect  life  at  crossings,  a  strictly  literal  compliance  with 
the  statute  is  not  always  enough,  especially  when  it  is  apparent  that  such 
compliance  may  be  ineffectual.  There  are  times  when  statutes  should  be 
complied  with  according  to  their  spirit  and  intent.  Particularly  is  that 
so  when  the  duty  which  the  statute  is  designed  to  enforce  does  not  origin- 
ate in  and  is  not  measured  by  the  statute.  Here  is  a  duty  which  exists 
at  common  law.  It  has  its  origin  in  the  humane  instincts  of  the  race. 
Obviously  the  statute  was  not  designed  to  define  and  limit  the  duty  of 
railroad  companies.  They  cannot  do  less  than  the  statute  requires. 
There  are  times  and  occasions  when  they  may  properly  be  required  to  do 
more.  If  both  the  whistle  and  bell  would  be  more  effective,  the  statute 
ought  not  to  be  so  construed  as  to  prevent  their  use  from  being  required. 
Inasmuch  as  both  are  at  hand  ready  for  instant  use.  there  can  be  no  hard- 
ship in  requiring  both.  And  so  this  court  was  fully  justified  in  saying  on 
this  subject  that  an  omission  to  sound  the  whistle,  except  at  a  place  where 
the  railroad  commissioners  had  authorized  the  whistle  to  be  omitted, 
even  if  the  bell  was  rung,  would  undoubtedly  be  regarded  as  negligence. 
Bailey  v,  Hartford  &  C.  V.  R.  Co.,  56  Conn.  444,  37  Am.  &  Eng.  R.  Cas. 
483.  It  cannot  be  said  that  this  is  technically  negligence,  but  without 
damage ;  for  it  cannot  be  known  that  the  omission  to  sound  the  whistle 
at  the  post  was  not  the  cause  of  the  accident.  Obviously  it  might  have 
been.  And  the  court  was  justified  in  finding  negligence.  The  wind  was 
blowing  from  the  east,  so  that  its  tendency  was  to  carry  the  sound  from 
the  deceased.  It  does  not  appear  whether  he  heard  it  or  not.  Perhaps 
there  is  some  presumption  that  he  did  not;  otherwise  effectual  measures 
would  have  been  taken  to  prevent  the  accident.  Perhaps,  also,  if  he  did 
hear  it,  the  sound  was  so  indistinct  as  to  justify  the  suggestion  of  the  court 
that  he  might  reasonably  have  believed  that  it  was  for  another  crossing 
nearly  a  mile  west.  Who,  then,  can  say  that  if  the  whistle  had  been 
sounded  at  a  point  some  four  or  five  hundred  feet  nearer  the  crossing  the 
accident  would  not  have  been  prevented  ?  From  what  has  been  said  it 
will  be  readily  inferred  that  we  are  not  pr  pared  to  assent  to  the  reason- 
ing of  the  defendant's  counsel  that  the  sounding  of  the  whistle  some 
1 ,700  feet  from  the  crossing,  30  seconds  away,  was  better  for  the  deceased 
than  it  would  have  been  at  the  post,  1,300  feet  and  23  seconds  away.  A 
danger  signal,  giving  23  seconds  of  time,  if  heard  and  heeded,  is  better 
than  one  giving  30  seconds,  if  not  heard,  or,  if  heard,*  mistaken  for  some- 
thing else." 

Negligence  in  Failing  to  Sound  Whistle  at  Whistle-post, — Where  a  rail- 
road company  has  erected  a  whistle-post  at  a  proper  distance  from  a 
crossing  in  order  to  notify  engineers  where  to  give  timely  warning,  and 
the  purpose  of  the  company  is  known  to  the  public,  so  that  persons  cross- 
ing the  tracks  are  led  to  act  on  the  sup(>osition  that  a  signal  will  be  given 
at  the  post,  it  is  negligence  on  the  part  of  the  company,  if  the  engineer 
fails  to  sound  a  whistle  at  the  point  so  indicated.  H inkle  v.  Richmond  & 
D.  R.  Co..  (N.  Car.,  Nov.  24, 1891)  13  S.  E.  Rep.  884. 

Construction  of  Statute —  What  is  a  **  Traveled  Place'' — A  " traveled 
place,"  within  the  meaning  of  a  statute  requiring  railroad  companies  to 
give  signals  when  their  locomotives  approach  any  public  .highway  or 
traveled  place,  means  a  place  where  the  public  have  a  legal  right  to  cross 
the  track,  and  not  a  place  where  people  are  accustomed  to  cross  to  reach 
a  store  and  post  office,  where  such  crossing  is  not  a  public  one  and  the 
company  does  not  know  of  or  acquiesce  in  its  use.  Barber  v.  Richmond 
&  D.  R.  Co.,  (S.  Car.,  Sept.  18,  1891),  13  S.  E.  Rep.  630. 
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Statute  Making  Company  Liable  for  Failure  to  Give  Signal — Survival  of 
Action, — The  right  of  action  given  by  a  statute  which  makes  it  negligence 
per  se  for  an  engineer  to  neglect  to  ring  or  whistle  on  approaching  a 
crossing  and  making  railroad  companies  liable  "  for  all  damages  sustained 
by  any  person  by  reason  of  any  such  neglect,  "  is  personal  and  dies  with 
the  person  injured.  Galveston,  H.  &  S.  A.  R.  Co.  v.  Cook,  (Tex.,  June  9, 
1891),  i6  S.  W.  Rep.  1038. 

Order  of  Railroad  Commissioners  Dispensing  with  Signal  at  Certain 
Crossing. — Notwithstanding  an  order  of  the  railroad  commissioners  dis- 
pensing with  the  blowing  of  a  locomotive  whistle  on  approaching  a  cer- 
tain highway  crossing,  it  is  the  engineer's  duty  to  blow  it  at  such  crossing 
if  this  is  necessary  to  prevent  an  accident,  and  if  the  exercise  of  ordinary 
care  required  it.     Rowen  v.  New  York,  N.  H.  &  H.  R.  Co.,  59  Conn.  364. 

Obstructed  View — Failure  to  Give  Signal _as  Negligence  per  se, —  It  is 
negligence /^rj^r  for  a  moving  train  to  omit  to  give,  in  reasonable  tinie, 
some  signal  when  approaching  a  highway  from  which  the  train  is  hidden 
by  an  embankment,  cut,  or  curve.  Hinkle  v,  Richmond  &  D.  R.  Co.,  (N. 
Car.,  Nov,  24,  1891),  13  S.  E.  Rep.  884. 

Failure  to  Give  Signal  at  Crossing  by  Custom — Evidence  of  Negligence, 
— In  the  absence  of  statutes  regulating  the  time  and  manner  of  giving 
signals,  the  failure  of  an  engineer  in  charge  of  a  locomotive  to  ring  the 
bell  or  sound  the  whistle  on  approaching  a  highway  crossing  or  a  point 
where  the  public  have  been  habitually  permitted  to  cross  at  the  intersec- 
tion of  a  mill  road  or  farm  road  frequently  used,  is  evidence  of  negligence 
to  be  submitted  to  the  jury.  Hinkle  v.  Richmond  &  D.  R.  Co.,  (N.  Car. 
Nov.  24,  1 891).  13  S.  Rep.  884. 

Injury  to  Infant  on  Track — Failure  to  Give  Signal — Precautions  Taken 
h Engineer. — In  Crystal  v.  Troy  &  B.  R.  Co.  (N.  Y.,  April  7,  1891),  26  N. 
E.  Rep,  1 103,  the  action  was  brought  to  recover  damages  for  injuries  re- 
ceived by  a  seventeen  months  old  child.  The  child  was  on  the  track  and 
the  engineer,  after  discovering  it,  used  every  effort  to  avert  the  accident^ 
but  neglected  to  ring  the  bell  or  sound  the  whittle  eighty  yards  from  the 
crossing  as  req^uired  by  statute.  There  was  no  evidence  to  show  that  the 
child's  mother,  who  had  taken  precautions  for  preventing  the  child's 
going  on  the  track,  and  who  was  searching  for  him  through  the  house 
and  yard  some  distance  from  the  track,  would  have  heard  the  signal  or 
paid  any  attention  to  them  had  they  been  given.  Held,  that  the 
damages  sustained  were  not  occasioned  by  reason  of  the  defendant's 
omission  to  give  the  statutory  signals,  and  a  verdict  in  plaintiff's  favor 
should  be  set  aside. 

Negligence  of  Engineer  in  Failing  to  Repeat  Signal-  -Pro^nnce  of  fury. — 
In  Andrews  v.  NewYork  &  N.  E.  R.  Co.,  (tonn.,  Mch.  20,  1891)  22'Atl.  Rep, 
566,  the  injury  was  caused  by  a  collision  at  a  railroad  crossing.  The  engine 
was  about  90  feet  from  the  crossing  when  the  engineer  saw  plaintiffs  ap- 
proaching it  in  a  wagon,  about  10  feet  therefrom.  At  the  rate  at  which 
the  train  was  moving  it  would  reach  the  crossing  in  2}4  seconds.  The 
whistle  had  been  sounded  at  the  usual  whistling  post,  the  bell  was  ring- 
ing, and  the  noise  of  the  train  could  be  heard  more  than  90  feet  away. 
Neld  sufficient  to  justify  the  trial  court  in  finding  that  the  engineer's  fail- 
ure to  again  sound  the  whistle  was  not  negligence. 

Failure  to  Give  Signal  as  Proximate  Cause  of  Injury — Horse  Running 
Away. — Failure  of  a  railroad  company  to  give  a  proper  and  timely  signal 
at  the  approach  of  a  train  to  a  crossing,  causing  the  driver  of  a  horse  and 
wagon,  after  looking  and  listening  for  such  train,  to  drive  upon  the  track  in 
front  of  it,  is  the  proximate  cause  of  the  death  of  the  horse,  which  was  fatally 
injured  while  running  away,  after  the  driver  had  abandoned  it,  to  escape 
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seemingly  imminent  danger  from  the  train.    Quigley  v.  President,  etc..  of 
Delaware  &  H.  Canal  Co.  142  Pa.  St.  388. 

Distance  from  Crossing  at  which  Signals  must  be  Given. — Where  it  is 
required  by  statute  that  a  locomotive  bell  or  whistle  be  sounded  at  the 
distance  of  at  least  80  rods  from  the  highway  crossing,  and  be  kept  going 
until  the  crossing  is  reached,  these  precautions  must  be  taken  by  trains 
which  start  less  than  80  rods  distant  from  the  crossing.  Lake  Shore  & 
M.  S.  R.  Co.  V.  Johnson,  (111.  Jan.  22,  1891).  26  N.  E.  Rep.  510. 

Evidence  as  to  Giving  Signal^  Question  for  Jury, — Whether  or  not  the 
bell  was  being  rung  at  the  time  of  the  accident  is,  where  the  evidence  is 
conflicting,  a  question  for  the  jury,  Hanlon  v.  Missouri  Pacific  R.  Co., 
104  Mo.  381.  And  the  appellate  court  will  not  disturb  its  findings  on  this 
question,  even  where  it  appears  to  be  against  the  weight  of  the  evidence, 
Dickson  v.  Missouri  Pac.  K.  Co.,  104  Mo.  491.  Where  one  witness  testi- 
fies that  he  heard  no  noise  made  by  a  locomotive  before  the  accident,  and 
another  testifies  that  he  heard  three  sharp  whistles  just  as  plaintiff's  in- 
testate was  struck,  but  heard  no  whistle  before,  the  question  whether  de- 
fendant whistled  before  the  accident  was  held  to  be  for  the  jury.  Johan- 
son  v.  Boston  &  M.  R.  Co.,  153  Mass.  57. 

The  testimony  of  a  fireman  on  a  locomotive  engine,  whose  duty  it  is  to 
ring  the  bell  when  the  engine  is  in  motion, '*  that,  although  he  had  no 
independent  recollection  of  ringing  it  on  a  certain  occasion,  yet  it  was  his 
uniform  and  invariable  habit  to  ring  it,  so  that  it  had  become  second 
nature  with  him  to  do  so,  and  that  from  these  facts  he  was  able  to  state 
positively  that  he  did  ring  it  on  the  occasion  referred  to,"  is  competent 
and  sufficient  evidence  to  justify  the  jury  in  finding  that  the  bell  was 
rung,  notwithstanding  the  testimony  of  other  witnesses  that  they  were  in 
position  to  have  heard  it  if  it  had  been  rung,  and  that  it  was  not  rung. 
Evison  v.  Chicago,  St.  P..  M.  &  O.  R.  Co.,  45  Minn.  370. 

Other  things  being  equal  the  testimony  of  the  engineer  and  fireman  of 
the  train  that  the  whistle  was  blown  and  the  bell  rung  as  it  approached 
the  crossing  is  entitled  to  more  weight  than  the  negfative  testimony  of 
other  witnesses  that  they  did  not  hear  either  or  both.  Griffith  v.  Balti- 
more &  O.  R.  Co.,  44  Fed.  Rep.  574. 

Where  in  an  action  for  injuries  received  at  a  crossing,  there  is  some 
evidence  that  the  locomotive  engineer  failed  to  sound  the  whistle  when  ap- 
proaching the  crossing,  the  question  whether  he  did  so,  should  be  sub- 
mitted to  the  jury,  although  the  great  preponderance  of  evidence  shows 
that  the  whistle  was  blown.  Nash  v.  New  York  Central  &  H,  R.  R.  Co., 
125  N.  Y.  715. 

Indictment  for  Failure  to  Give  Signal  at  Crossing — Sufficiency.^  An  in- 
dlctment  against  a  railroad  company,  charging  in  the  conjunctive  form,  a 
failure  to  ring  the  bell  and  sound  the  whistle  upon  approaching  a  crossing, 
is  bad  for  uncertainty,  under  a  statute  making  railroad  companies  liable 
for  failure  to  sound  a  whistle  or  ring  the  bell.  State  v,  Kansas  City,  S.  & 
M.  R.  Co.,  (Ark.,  May  30,  1891),  16  S.  W.  Rep.  567. 
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McKelvy 

V. 

Burlington,  Cedar  Rapids  &  Northern  R.  Co. 

(Iowa  Supreme  Courts  February  7,  i8gi^ 

Defective  Crossing— Statutory  Presumption  of  Negligence — Contributory 
Negligence  as  a  Defensei — A  railroad  company  is  not  precluded  from  show- 
ing that  an  injury,  alleged  to  have  been  caused  by  its  negligence  in  main- 
taining a  defective  highway  crossing,  in  fact  resulted  frpm  other  causes,  in- 
cluding the  plaintiff's  negligence,  by  reason  of  a  statute  which  provides 
that  the  neglect  or  refusal  of  a  railroad  company  to  keep  highway  cross- 
ings sufficient  or  safa,  renders  it  liable  for  injuries  caused  by  reason  there- 
of, without  other  proof  than  of  such  negligence  and  refusal. 

Appeal  Irom  Lyon  District  Court. 

Action  for  personal  injury.  Judgment  for  plaintiff,  and 
the  defendant  appealed. 

Van  Wagenen  &  McMillan  and   5.  K.  Tracy^  for  appellant. 
E,  C,  Roach,  for  appellee. 

Granger,  J. — On  the  night  of  October  24,  1889,  plaintiff's 
intestate,  William  J.  Webber,  while  crossiYig  defendant's 
railroad  on  a  public  crossing  with  his  team  and  c»i«8t»t«d 
wagon,  was  killed  by  driving  off  the  embank- 
ment or  approach  from  the  highway  to  the  railroad. 
This  action  was  brought  in  benalf  of  his  estate,  and 
is  based  on  the  alleged  acts  of  negligence  by  the  company 
to  properly  construct  and  maintain  such  crossing.  The  fol- 
lowing are  provisions  of  the  Code:  **  Section  1262.  Any 
such  corporation  may  raise  or  lower  any  turnpike,  plank- 
road,  or  other  highway  for  the  purpose  of  having  its  railway 
cross  over  or  under  the  same ;  and  in  such  cases  said  cor- 
poration shall  put  such  highway,  as  soon  as  may  be,  in  as 
good  repair  and  condition  as  before  such  alteration."  "  Sec- 
tion 1288.  Every  corporation  constructing  or  operating  a  rail- 
way shall  make  proper  cattle-guards  where  the  same  enters 
or  leaves  any  improved  or  fenced  land,  and  construct,  at  all 
points  where  such  railway  crosses  any  public  highway,  good, 
sufficient,  and  safe  crossings  and  cattle-guards,  and  erect  at 
such  points,  at  a  sufficient  elevation  from  such  highway  to 
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admit  of  free  passage  of  vehicles  of  every  kind,  a  sign,  with 
large  and  distinct  letters  placed  thereon,  to  give  notice  of 
the  proximity  of  the  railway,  and  warn  persons  of  the  neces- 
sitj'  of  looking  out  for  the  cars;  and  any  railway  company 
neglecting  or  refusing  to  comply  with  the  provisions  ot  this 
section  shall  be  liable  for  all  damages  sustained  by  reason  of 
such  neglect* and  refusal;  and  in  order  for  the  injured  party 
to  recover  it  shall  only  be  necessary  for  him  to  prove  such 
neglect  or  refusal.** 

The  district  court,  in  separate  paragraphs,  instructed  the 
jury  as  to  a  right  of  recovery  under  these  sections,  holding 
that  the  issues  presented  a  cause  of  action  under  each  ;  and  as 
toaright  of  recovery  under  section!  262  the  court  said  :  **  Un- 
der this  statute  and  paragraph  the  plaintiff  cannot  recover  if 
the  evidence  discloses  that  any  negligence  on  the  part  of  the 
said  William  J.  Webber  contributed  to  produce  tne  injury." 
As  to  a  right  of  recovery  under  section  1288  the  court,  after 
stating  the  facts  that  would  render  the  company  liable  be- 
cause of  a  neglect  to  properly  make  and  keep  the  crossing  in 
good  repair,  said  :  "  Contributory  negligence  is  not  a  defense, 
under  this  statute  and  paragraph."  An  assignment  of  error 
brings  in  question  the  latter  clause  of  the  instruction.  In 
the  instruction  the  court  said  to  the  jury :  "  If  you  find  from 
the  evidence  that  the  defendant,  at  and  prior  to  the  time  in 
question,  had  neglected  to  make  and  keep  the  crossing  in 
question  good,  sufficient,  and  safe,  and  that  said  William  J. 
Webber  was  injured  and  killed  at  said  crossing,  as  alleged 
in  the  petition,  and  that  his  death  was  occasioned  by  reason 
of  the  neglect  o^  the  defendant  to  make  and  keep  said  cross- 
ing good,  sufficient  and  safe,  then  you  will  find  for  the  plaint- 
iflF."  No  other  reference  is  made  to  the  question  of  plaint- 
iff's negligence;  and  from  the  instruction  the  jury  would 
rightly  understand  that  the  plaintiff's  negligence,  however 
great,  would  not  be  a  defense. 

This  view  of  the  law  is  based  on  the  language  of  section 
1288,  as  follows:  "  And  any  railwav  company  neglecting  or 
refusing  to  comply  with  tlie  provisions  of  this  sec- 
CttBtribatory  tion  shall  be  liable  for  all  damages  sustained  by 
r^AfMiT  **  reason  of  such  neglect  and  refusal,  and  in  order 
for  the  injured  party  to  recover  it  shall  only  be 
necessary  for  him  to  prove  such  neglect  or  refusal."  The 
plain  import  of  the  language  is  that  if  plaintiff  proves  that 
he  was  injured  at  the  crossing,  and  that  the  company  had 
neglected  to  properly  construct  it,  the  law  will  presume 
that  the  injury  was  the  result  of  the  neglect.  The  language 
of  the  section  only  makes  the  company  liable  when  damages 
result  ".by  reason  "  of  neglect.     Nor  is  it  certainly  compe- 
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tent  for  the  defendant  to  show  that  the  injury  was  not  by 
reason  of  the  neglect.  And  let  us  suppose  Webber  inten- 
tionally drove  off  the  embankment,  and  was  killed  ;  there 
surely  could  be  no  recovery  in  such  a  case.  The  injury 
woulB  not  be  by  reason  of  the  company's  neglect ;  nor  would 
it  be  in  any  case  where,  if  there  had  been  no  such  neglect  by 
the  company,  the  accident  would  have  happened.  The  com- 
plaint in  this  case  is  that  the  approach  was  not  of  sufficient 
width.  Now,  if  the  evidence  should  show  that,  with  the  ap- 
proach of  sufficient  width,  the  accident  would  have  happened, 
because  of  the  intoxication  or  negligence  of  Webber,  it 
would  surely  be  conclusive  that  it  did  not  happen  by  reason 
of  the  company's  neglect  in  leaving  the  approach  as  it  now 
is.  It  is  thought  by  appellee  that  there  is  no  evidence  tend- 
ing to  show  negligence  on  the  part  of  Webber,  but  in  that 
view  we  cannot  concur.  Without  any  intimation  as  to  the 
conclusion  to  be  drawn  from  the  evidence  on  that  subject,  it 
does  appear  to  be  in  conflict,  and  to  an  extent  that  the  jury 
might  have  found  that  without  any  neglect  on'  the  part  of 
the  company  the  accident  would  have  happened.  There  is 
evidence  tending  to  show  that  Webber  was  intoxicated,  and 
that  for  some  distance  before  reaching  the  place  of  the  acci- 
dent he  was  driving  outside  of  the  wagon  track,  and  over  a 
surface  that  would  indicate  to  one  of  ordinary  observation 
that  he  was  not  in  the  road,  and  that  he  so  continued  to 
drive  to  the  place  of  the  injury.  Webber  was  alone,  and 
there  is  no  living  witness  to  testify  as  to  how  the  injury 
occurred.  The  court  gave  to  the  jury  no  rule  for  the  appli- 
cation of  the  fact  of  Webber's  negligence,  if  he  was  negli- 
gent; but,  on  the  contrary,  it  seems  to  exclude  it,  as  having 
no  bearing  on  the  case  as  applicable  to  a  recovery  under  sec- 
tion 1288. 

The  court  used  the  term  "  contributory  negligence."  Such 
negligence,  strictly  speaking,  is  negligence  that  operates 
with  other  negligence  in  producing  a  result;  and  it  is  not 
our  purpose  to  hold  that  proof  of  such  negligence  would  ex- 
cuse the  defendant  company  from  liability,  for  the  language 
of  section  1288  seems  to  exclude  suth  a  rule.  As  no  other 
instruction  was  given  bearing  on  the  question  of  negligence, 
it  seems  to  us  that  the  effect  of  the  court's  instructions  is  to 
fix  an  absolute  liability  on  a  railroad  company  in  a  case  where 
there  is  neglect  in  making  such  a  crossing,  and  an  injury 
occurs.  The  statute  certainly  means  no  more  than  it  says, — 
that  the  company  is  liable  when  damage  results  by  reason  of 
its  neglect.  The  statute  gives  to  the  plaintiff  the  benefit, 
upon  limited  proofs,  of  a  presumption  that  the  damage  was 
by  such  reason.     Such  a  presumption  may  be  overcome  by 
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proofs  showing  that  the  damage  was  the  result  ol  other 
causes,  including  that  of  the  plaintifiF*s  negligence. 

We  think  the  court,  in  excluding  the  rule  of  contributory 
negligence,  should  have  given  the  law  as  to  the  effect  of 
negligence  as  a  defense,  and  that  without  it  the  instruction 
was  misleading  and  prejudicial.  We  are  cited  by  appellee  to 
the  cases  of  West  v.  Chicago  &  N.  W^.  R.  Co.,  jy  Iowa,  654, 
32  Am.  &  Eng.  R.  Cas.  339,  and  38  Am.  &  Eng.  R.  Cas.  340, 
and  Engle  v.  Chicago,  M.  &  St.  P.  R.  Co.,  jy  Iowa,  661, 
wherein  we  placed  a  construction  upon  quite  similar  language 
in  Code,  §  1289;  but  it  will  be  observed  that  our  holding  in 
this  case  in  no  way  conflicts  with  the  rule  announced  in  those 
cases. 

We  do  not  find  it  necessary  to  consider  other  assignments, 
and  the  judgment  is  reversed. 


Illinois  Central  R.  Co. 
Slater. 

i/llinois  Supreme  Courts  October  ji^  iSpi.) 

Injury  at  Crotting^Two  Brothers  Killed  at  the  Same  Time — Ret  Adjudi- 
cata. — A  judgment,  in  an  action  against  a  railroad  company  to  recover 
damages  for  the  death  of  a  p)erson  killed  in  a  collision  at  a  crossing,  is  not 
a  bar  to  an  action  for  the  negligent  killing  of  his  brother,  who  was  riding 
with  him  in  the  same  vehicle,  and  came  to  his  death  at  the  same  time,  al- 
though the  same  person  brings  both  actions  as  administrator  and  the  bene- 
ficiaries are  the  same  in  each  case. 

Speed  of  Train  Where  Team  it  Approaching — Question  for  Jury. — 
Whether  it  is  a  want  of  ordinary  care  for  a  train  of  cars  to  approach  a 
highway  crossing  at  its  usual  sp)eed,  although  there  is  a  team  approaching 
the  track,  is  a  question  for  the  jury. 

Right  of  Engineer  to  Pretume  That  Team  Will  Stop.— In  an  action  for  the 
negligent  killing  of  a  person  at  a  highway  crossing,  it  is  not  error  for  the 
court  to  refuse  to  instruct  the  jury  that  the  engineer  had  the  right  to  pre- 
sume that  a  team  approaching  the  track  would  stop,  etc.  The  jury  are  to 
determine  this  from  the  evidence,  and  they  should  be  left  free  and  un- 
trammeled. 

Horses  Becoming  Unmanageable  and  Running  on  Track — Instruction. — An 
instruction  that  if  a  person  in  charge  of  a  team  stops  forty  or  fifty  feet 
from  the  track, and  the  horses  afterwards  become  unmanageable  and  run 
upon  the  track,  the  railroad  company  is  not  responsible  for  the  action  of 
the  horse  or  for  any  damage  to  them,  was  properly  refused^  as  liable  to 
mislead. 

Evidence  as  to  Whether  Bell  Was  Rung. — Upon  the  question  whether  the 
bell  of  a  locomotive  was  rung  as  it  approached  a  crossing,  witnesses  may 
testify  that  they  would  have  heard  the  bell  if  it  had  been  rung. 
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Absent  Witness — Holding  Case  Open. — The  refusal  of  the  trial  court  to 
exercise  its  discretion  to  hold  the  case  open  until  an  absent  witness  could 
arrive,  held  not  a  ground  for  a  reversal  of  the  judgment. 

Appeal  from  appellate  court,  second  district. 

Action  for  the  negligent  killing  of  plaintiff's  intestate. 
Judgment  for  plaintiff,  and  defendant  appeals. 

IV.  &  W.  D.  Barge,  for  appellant.  J,  W,A//a6en  and  Dixon 
&  Bethea,  for  appellee. 

Craig,  J. — This  was  an  action  brought  by  Belford  Slater, 
administrator  of  the  estate  of  Lewis  W.  Slater,  deceased, 
aeainst  the  Illinois  Central  Railroad  Company,  to  ..  .  ^  , 
recover  damages  resultmg  from  the  death  of  the 
deceased,  caused,  as  alleged,  by  the  negligence  of  the  rail- 
road company.  Belford  Slater,  the  father  of  Lewis  W. 
and  Arthur  B.  Slater,  on  the  24th  day  of  August,  1886, 
sent  the  two  boys  from  his  farm  to  Polo,  with  a  wagon  and 
span  of  horses,  for  the  purpose  of  getting  certain  goods. 
Lewis  was  13  and  Arthur  10  years  old.  On  their  return 
home,  while  attempting  to  cross  the  railroad  track,  a  pas- 
senger train  on  defendant's  railroad  collided  with  the  wagon, 
and  both  boys  were  killed.  Belford  Slater  was  appointee! 
administrator  of  the  estate  of  each  of  his  sons,  and  broijght 
separate  actions  to  recover  for  the  death  of  each.  The 
action  for  the  death  of  Arthur  B.  was  tried  at  the  August 
term,  1887,  of  the  circuit  court  of  Ogle  county,  and  resulted 
in  a  judgment  in  favor  of  the  plaintiff  for  $1,000.  On  ap- 
peal, the  judgment  was  affirmed  in  the  appellate  court,  and 
on  further  appeal  affirmed  in  this  court.  At  the  March  term 
of  the  same  court,  the  other  case,  brought  to  recover  for  the 
death  of  Lewis  W.  Slater,  was  tried,  and  resulted  in  a  judg- 
ment in  favor  of  plaintiff  for  $1,350,  which  was  also  affirmed  in 
the  appellate  court,  and  the  railroad  company  has  prosecuted 
this  appeal. 

The  first  count  of  the  declaration  alleged  that  on  August 
24,  1886,  defendant  possessed  and  operated  a  railroad  through 
the  county  of  Ogle,  over  a  public  highway  running  east  and 
west  on  section  line  between  sections  4  and  9,  township  23, 
range  8;  that  Lewis  W.  Slater  was  then,  with  all  due  care, 
riding  upon  said  highway  in  a  wagon  drawn  by  two  horses, 
and  with  all  due  care  and  caution  came  upon  said  railroad 
at  said  crossing,  and  while  so  riding  with  all  due  care,  across 
said  railroad,  at  said  crossing  upon  said  highway,  in  said 
wagon  there,  defendant  then  and  there,  by  its  servants,  so 
carelessly  and  improperly  drove  and  managed  its  locomotive 
engine  and  train  by  running  the  same  at  a  high  and  danger- 
ous rate  of  speed,  and   by  failing  to  keep  a  proper  watch  for 
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persons  about  to  pass  over  said  crossing,  or  to  give  such 
signals  as  would  apprise  such  persons,  using  due  care,  of  the 
approach  of  said  locomotive  engine  and  train,  and  by  failing 
and  neglecting  to  stop  or  endeavor  to  stop  said  engine  and 
train  so  as  to  prevent  injury  to  said  Lewis  W.  Slater  upon 
said  crossing,  that  by  and  through  said  negligence  and  im- 
proper conduct  of  defendant  in  that  behalf,  said  engine  and 
train  then  and  there  struck  said  wagon,  and  said  Lewis  VV. 
Slater  was  then  and  there  thrown  out  of  said  wagon  with 
force  and  violence,  and  against  said  engine,  and  was  thereby 
then  and  there  killed  ;  that  said  Lewis  W.  Slater  left  sur* 
viving  Belford  Slater,  his  father  ;  Ruth  A.  Slater,  his  mother ; 
Albert  G.  Slater,  Willis  A.  Slater,  and  Roy  J.  Slater,  his 
brothers  ;  and  Sarah  M.  Slater,  his  sister  and  next  of  kin, — 
who  have  been  deprived  of  their  means  of  support  and  sus- 
tained damages. 

The  declaration  contained  other  counts,  but  it  will  not  be 
necessary  to  refer  to  them  here.  The  declaration  in  the  other 
case  was  in  all  respects  similar  to  this  declaration,  except  the 
name  of  Arthur  B.  Slater  occurred  where  Lewis  W.  Slater 
appears  in  this  declaration. 

It  will  be  observed  that  the  same  railroad  is  defendant  in 
each  case;  the  same  tortious  act  led  to  the  death  of  the  two 
persons  ;  the  same  father  and  mother,  brothers 
!!•■  jidieau  ^^d  sister  in  each  case  ;  the  same  next  of  kin  and 
iB^iintli^tioB  beneficiaries  in  each  case.  It  will  also  be  noticed 
Botabar.  that,  as  the  killing  of  the  boys  resulted  from  one 
and  the  same  transaction  in  the  trial  of  the  first 
case,  the  evidence  in  reference  to  the  death  of  Lewis  W. 
Slater,  the  deceased  in  this  case,  was  all  gone  over  and  intro- 
duced before  the  jury.  Indeed,  it  was  impossible  for  the 
plaintiff  to  prove  the  death  in  the  one  case  without  at  the 
same  time,  and  by  the  saaie  evidence,  proving  the  death  in 
the  other  case ;  or  to  establish  a  cause  of  action  in  the  one 
case  without  at  the  same  time,  by  the  same  evidence,  prov- 
ing the  facts  which  led  to  a  recovery  in  the  other.  Under 
these  particular  facts,  it  is  insisted  by  counsel  for  the  rail- 
road company,  with  much  earnestness,  that  the  judgment  in 
the  first  cause  is  a  bar  to  this  action. 

The  law  is  well  settled,  not  only  by  text-writers,  but  by 
the  decisions  of  numerous  courts  of  last  resort,  that  a  judg- 
ment in  a  civil  proceeding,  based  upon  a  certain  cause  of  ac- 
tion, is  binding  and  conclusive  on  the  parties  to  the  proceed- 
ing, and  another  suit  or  proceeding  cannot  be  maintained 
upon  the  same  cause  of  action.  Trask  v.  Hartford  &  N. 
H.  R.  Co.,  2  Allen  (Mass.),  331.  "  The  law  does  not  tolerate 
a  second  judgment  for  the  same  thing,  between  the  same 
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parties,  whether  the  claim  is  upon  a  contract  or  tort.**  "  The 
general  rule  is  that  it  is  against  the  policy  of  the  law  to  permit 
a  plaintiff  to  prosecute  in  a  second  action  for  what  was  in- 
cluded in  and  might  have  been  recovered  in  the  first,  because 
it  would  harass  the  defendant,  and  expose  him  to  double 
costs."  Sykes  v.  Gerber,  98  Pa.  St.  179,  183.  "  An  entire 
claim,  arising  either  upon  a  contract  or  from  a  wrong,  can- 
not be  divided  and  made  the  subject  oi  several  suits;  and,  if 
several  suits  be  brought  for  different  parts  of  such  a  claim, 
a  judgment  on  the  merits  in  either  will  be  available,  as  a  bar 
in  the  other  suits.**  Rosenmueller  z/.  Lampe,  89  111.,  212.  In 
the  note  to^Trevivian  z/.  Lawrence,  2  Smith,  Lead.  Cas.  799, 
it  is  said  :  **  With  regard  to  the  judgment  of  a  court  of  rec- 
ord inter  partes,  the  great  maxim  which  governs  its  effect  is 
res  inter  alios  acta  alteri  nocere  non  debit.  The  rule  laid  down 
in  the  celebrated  judgment  of  De  Grey,  C.  J.,  is,  it  will  be 
recollected,  that  the  judgment  is  conclusive  between  the 
same  parties.  In  Buller*s  Nisi  Prius,  233,  the  rule,  and  the 
reason  for  the  rule,  are  stated  to  be  that  *  the  verdict  ought 
to  be  between  the  same  parties,  because  otherwise  a  man 
might  be  barred  by  a  decision  who  had  not  the  liberty  to 
cross-examine  ;  and  nothing  can  be  more  contrary  to  natural 
justice  than  that  a  man  should  be  injured  by  a  determination 
that  he,  or  those  under  whom  he  claims,  was  not  at  liberty  to 
controvert.*  To  the  same  effect  is  Com.  Dig.  tit.  *  Estoppel  ;* 
Co.  Litt.  353.**  In  the  same  note  the  author  also  says  :  *'  It 
must  be  observed  that  a  verdict  against  a  man  suing  in  one 
capacity  will  not  estop  him  when  he  sues  in  another  distinct 
capacity,  and  m  fact  as  a  different  person  in  law.**  There  is 
no  trouble  in  regard  to  the  law  oi  former  adjudication.  Its 
principles  are  well  settled.  Indeed,  opposing  counsel  do  not 
disagree  so  much  as  to  what  the  law  is,  as  they  do  in  regard 
to  its  application  to  the  facts  of  this  case.  We  have,  how- 
ever, after  mature  consideration  of  the  question,  arrived  at 
the  conclusion  that  the  former  action  is  not  a  bar  to  the 
present  one.  The  parties  were  not  the  same  in  the  tw^o  ac- 
tions, the  defendant  was  the  same  in  both  actions,  and  the 
beneficiaries  were  the  same,  but  in  the  former  suit  the  plaint- 
iff was  the  administrator  of  the  estate  of  Arthur  B.  Slater, 
deceased.  As  such  administrator  he  sued,  and  as  such  ad- 
ministrator he  recovered,  while  in  the  present  action  the 
plaintiff  sues  as  the  administrator  of  the  estate  of  Lewis  W. 
Slater,  deceased.  The  two  plaintiffs  have  no  interest  or 
connection  whatever  with  eacn  other.  They  are  as  separate 
and  distinct  as  if  the  plaintiff  in  the  first  case  had  been  Wil- 
liam  Smith,  administrator  of  the  estate  of  Silas  Huber,  and 
in  the  second  case  had  been  William  Smith,  administrator  of 
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the  estate  of  John  Jones.  The  beneficiaries  have  no  bearing 
on  the  question.  They  are  not  plaintiffs  in  the  action,  but, 
under  the  statute,  the  administrator  is  made  a  plaintiff  in  his 
representative  character  as  such. 

Counsel  have  cited  section  259  of  Freeman  on  Judgments, 
where  the  author  says :  **  The  best  and  most  unvariable 
test,  as  to  whether  a  former  judgment  is  at  bar,  is  to  inquire 
whether  the  same  evidence  will  sustain  both  the  present  and 
the  former  action.'*  Suppose,  on  the  trial  of  the  former 
case — where  the  action  was  brought  to  recover  for  the  neg- 
ligent killing  of  Arthur  B.  Slater — the  plaintiff  had  proven 
that  Lewis  vV.  Slater  came  to  his  death  by  the  negligent 
operation  of  defendant's  trains,  and  that  he  was  administrator 
01  the  estate  of  Lewis  W.  Slater,  who  had  next  of  kin  ;  could 
a  verdict  on  such  evidence  be  rendered  for  the  plaintiff  in 
the  former  action  ?  The  answer  is  apparent  that  no  recovery 
could  be  had  in  that  case  on  such  evidence,  and  yet  it  will 
not  be  denied  that  such  evidence  would  make  out  a  prima 
facie  case,  upon  which  a  verdict  and  judgment  might  be 
rendered  in  the  latter  case.  The  fact  is  therefore  apparent 
that  the  same  evidence  would  not  support  both  actions.  In 
the  former  case,  it  was  necessary  to  establish  that  Arthur 
B.  Slater,  while  in  the  exercise  of  ordinary  care,  was  killed 
through  the  negligence  of  defendant;  while  in  the  present 
action  it  devolved  upon  the  plaintiff  to  prove  that  Lewis  \V. 
Slater,  while  in  the  exercise  of  ordinary  care,  came  to  his 
death  through  the  negligence  of  the  defendant.  The  fact 
that  both  of  these  parties  came  to  their  death  at  the  same 
time,  and  from  one  and  the  same  accident,  is  a  matter  of  no 
particular  moment,  and  has  no  special  bearing  upon  the 
question  involved.  Here  the  plaintiffs  were  different  in  the 
two  actions.  The  subject-matter  was  not  the  same,  and  the 
question  involved  in  this  case  was  not  litigated  in  the  former 
one ;  and  we  are  aware  of  no  well-settled  principle  upon 
which  it  can  be  held  that  the  former  action  is  a  bar  to  the 
present  one. 

It  is  next  claimed  that  the  court  erred  in  refusing  its  in- 
structions  17  and  18.  No.  17,  in  substance,  informed  the 
jury  that  it  was  not  a  want  of  ordinary  care  for  a 
^Midered"  train  of  cars  to  approach  a  highway  crossing  at  its 
usual  speed,  although  there  is  a  team  approach- 
ing. On  a  trial  of  a  case  of  this  character,  negligence  is  a 
question  of  fact  for  the  jury  to  determine  from  the  evidence, 
and  it  is  not  the  province  of  the  court  to  tell  the  jur}*  in  an 
instruction  that  one  thing  is  negligence  and  another  not;  but 
the  jury  should  be  left  free  and  untrammeled,  to  determine 
from  all  the  evidence  who  has  been  negligent  and  who  has 
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not.  No.  18  informed  the  jury  that  an  engineer  has  a  right 
to  presume  that  a  team  approaching  a  crossing  will  stop, 
etc.  What  has  been  said  in  regard  to  17  will  also  apply 
here.  It  was  improper  for  the  court  to  say,  as  a  matter  of 
law,  that  the  conductor  might  presume  anything.  Presump- 
tions had  nothing  to  do  with  the  question  involved.  The 
deceased  had  lost  his  life  in  crossing  the  railroad  track,  and 
the  question  was  whether  the  negligence  of  the  defendant 
contributed  to  the  injury,  the  deceased  having  exercised  or- 
dinary care. 

It  is  also  said  the  court  erred  in  refusing  defendant's 
instruction  27.  In  substance,  it  directed  the  jury  that  if 
they  believed  from  the  evidence  that  the  person  in  charge 
of  the  team  stopped  forty  or  fifty  feet  from  the  railroad 
track,  and  the  horses  afterwards  became  unmanageable  and 
ran  upon  the  track,  defendant  was  not  responsible  for  the 
action  of  the  horses,  or  for  any  damage  to  them.  What 
damage,  if  any,  was  done  to  the  horses  was  not  involved  in 
the  action,  as  the  suit  was  not  brought  to  recover  for  dam- 
ages to  the  horses  or  wagon;  and  upon  this  ground  alone 
the  action  of  the  court  in  refusing  the  instruction  might  be 
placed.  But,  aside  from  this,  the  instruction  was  liable  to 
mislead  the  jury.  Whether  the  defendant  was  responsible 
for  what  the  hoi^ses  did  was  a  qtiestion  of  fact,  to  be  deter- 
mined from  a  consideration  by  the  jury  of  all  the  facts  and 
circumstances  which  occurred  at  the  time. 

It  is  also  claimed  that  the  court  erred  in  giving  plaintiff's 
third  and  fourth  instructions.  Instructions  like  these  were 
given  in  Illinois  Cent.  R.  Co.  v.  Slater^  129  111.  91,  and  they 
were  approved  by  this  court.  The  decision  in  that  case  is 
conclusive  of  the  question  now  raised. 

It  is  also  claimed  that  the  court  erred  in  permitting  cer- 
tain witnesses   to   testify  that   they    would    have 
heard  the  bell  if  it  had  been  rung.     The  admissi-  k^*^®"**  •■ 
bility  of  this  character  of  evidence  arose  in  Chi-  of  brif°* 
cago  &  A.  R.  V,  Dillon,  123  111.  570,  32  Am.  &  Eng. 
R.  Cas.  I,  and  it  was  there  held  that  the  admission  of  such 
evidence  was  not  error. 

It  appears  from  the  record  that  on  Saturday  morning  of 
the  week  when  the  cause  was  tried  the  evidence    had   all 
been  introduced    by  both  parties,  except  the  de- 
fendant desired  to  call  Mr.  and  Mrs.  Shaffer  on  a  Abwnt  wit- 
single  point.     These  witnesses  were  not,  however,  ■•«"''•***■» 
in    court,  and   would  not  arrive  until    11. 10  that 
forenoon ;   and.  counsel  for  defendant  requested  the   court 
to  hold   the  case   open   for   the   introduction   of  evidence, 
until   the    witnesses  could    arrive   on    that    day,   or  allow 
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counsel  the  right  to  call  the  witnesses  on  the  follow- 
ing Monday,  and  examine  them  at  that  time;  but  the  court 
refused  the  request  of  counsel,  and  this  ruling  is  relied  upon 
as  error.  We  would  haive  been  better  satisfied  with  the  rul- 
ing of  the  court  if  counsel  had  been  allowed  to  examine  the 
witnesses  after  their  arrival  on  that  day,  or  on  the  following 
Monday;  but  whether  the  court  would  wait  for  witnesses 
to  arrive,  and  allow  the  case  to  stand  open,  and  permit  the 
evidence  to  be  introduced  after  the  witnesses  shall  arrive, 
was  a  matter  resting  in  the  discretion  of  the  court;  and  the 
refusal  of  the  court  to  exercise  that  discretion  in  defendant's 
favor  is  not  ground  for  a  reversal  of  the  judgment.  The 
judgment  of  the  appellate  court  will  be  affirmed. 

Excessive  Speed  of  Trains  at  Crossings— Liability  of -Company^ 

When  Speed  of  Train  is  Material. — In  actions  for  injuries  received  at 
railroad  crossings,  where  it  is  alleged  that  the  locomotive  had  no  head- 
light burning,  ^nd  that  no  whistle  was  sounded  or  bell  rung,  the  question 
of  the  speed  of  the  train  may  be  material,  and  a  charge  to  the  jury  that 
it  .is  immaterial  is  properly  refused.  Thomas  v,  Chicago  &  G.  T.  R.  Co.. 
86  Mich.  496. 

Passing  Crossing  at  High  Speed  Without  Giving  SignaL  -In  Beanstrom 
V,  Northern  Pacitic  R.  Co.,  46  Minn.  193,  evidence  that  a  railroad  train 
crossed  the  principal  thoroughfare  of  a  village  at  the  rate  of  tw-eniy-five 
or  thirty  miles  an  hour,  without  giving  any  signal  of  its  approach  except 
a  whistle  three-fourths  of  a  mile  away,  and  that  the  opportunities  of  see- 
ing or  hearing  a  train  were  greatly  obstructed, t— was  held  sufficient  to 
justify  a  finding  of  negligence  on  the  part  of  the  company. 

Duty  of  Company  at  Dangerous  Crossing, — Where  there  is  evidence 
that  a  railroad  crossing  was  dangerous  and  was  approached  by  a  train  at 
a  very  high  rate  of  speed,  it  was  not  error  to  refuse  to  charge  that  the 
company  performed  its  whole  duty,  in  connection  with  the  approach  of 
the  train  to  the  crossing,  if  the  whistle  was  sounded  and  the  bell  rung  at 
a  proper  distance  therefrom.  Negligence  being  the  absence  of  care  ac- 
cording to  the  circumstances,  it  must  be  measured  by  the  app>arent  dan- 
ger. The  character  of  such  a  crossing  necessarily  affects  the  duties  of  the 
railroad  company  towards  travelers  upon  the  public  highway,  and  its 
trains  must  pass  over  dangerous  crossings  at  a  less  rate  of  speed,  propor- 
tionate to  the  danger.  Ellis  v.  Lake  Shore  &  M.  S.  R.  Co.,  138  Pa.  St. 
506. 

What  Constitutes  Excessive  Speed, — Forty  or  forty-five  miles  an  hour 
is  not  an  excessive  speed  at  which  to  approach  a  railroad  crossing  in  the 
country,  where  the  train  which  is  running  at  that  speed  has  a  whistle 
and  a  bell  which  can  be  heard  at  the  distance  of  a  mile  at  least.  Griffith 
V.  Baltimore  &  O.  R.  Co.,  44  Fed.  Rep.  574. 

Competency  of  Witness  to  Testify  as  to  Rate  of  Speed. — A  witness,  who 
has  lived  within  a  few  rods  of  a  railroad  for  eight  years,  is  competent  to 
testify  as  to  the  speed  of  a  train,  although  he  states  that  his  estimates  are 
based  partly  on  what  others  have  told  him.  And  one  who  testifies  that 
he  has  often  timed  trains  is  a  competent  witness  as  to  their  speed. 
Thomas  v.  Chicago  &  G.  T.  R.  Co.,  86  Mich.  496. 

Measure  of  Care  Required  of  Railroad  Company  at  Crpssingi — In  Ohio 
&  Mv  R.  Co.  V,  Buck  (Ind.,  Feb.  6,  1892),  30  N.  E.  Rep.  19,  which  was  an 
action  against  a  railway  company  to  recover  damages  for  injuries  re- 
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ccived  at  a  crossing,  it  appeared  that  the  lower  court  instructed  the  jury- 
that  it  was  the  defendant's  duty  to  exfrcise  "  a  high  degree  of  care  *'  in 
approaching  the  crossing.  The  court  then  explained  to  the  jury  what 
amount  of  care  was  required.  Heldt  that  it  could  not  be  said  that  the 
jury  were  misled  by  the  instruction. 

It  is  the  duty  of  a  railroad  company  to  use  "  ^eat  '*  care  and  prudence 
in  operating  trains  in  streets  or  at  public  crossings.  Galveston,  H.  &  S. 
A.  R.  Co.  V.  Matula,  79  Tex.  577. 

Duty  of  Company  at  Crossing  Where  There  It  a  Large  Number  of  Tracks. — 
In  Lake  Shore  &  M.  S.  R.  Co.  v,  Johnson,  (111.,  Jan.  22,  1891),  26  N.  E. 
Kep.  510,  it  was  said  that  railroad  companies  must  observe  unusual  care 
and  take  extra  precautions  to  avoid  injury  to  persons  passing  along  the 
streets  or  sidewalks,  when  they  cover  a  public  street  with  a  large  number 
of  tracks. 

Reciprocal  Duties  to  Traveler  and  Cornpany  at  Crossing. — A  traveler  and 
a  railroad  company  when  using  a  public  highway  in  common  must  each 
look  out  for  the  presence  of  the  other ;  one  to  avoid  being  injured  and 
the  other  to  avoid  inflicting  injury.  Hanlon  v,  Missouri  racific  R.  Co., 
104  Mo.  381. 

Burden  of  Proof  In  Action  for  Injury  at  Crossing — Preponderance  of  Evi- 
dence.— The  mere  fact  that  plaintiff  was  injured  by  a  train  at  a  railroad 
crossing  is  not  of  itself  sufficient  to  entitle  him  to  recover  damages  there- 
for against  the  railroad  company,  but  the  burden  is  on  him  to  sho\V  by  a 
preponderance  of  evidence  that  the  accident  was  due  to  some  negligence 
on  the  part  of  the  company.  By  the  requirement  that  negligence  shall 
be  established  by  a  preponderance  of  evidence,  it  is  intended  that  the 
evidence  adduced  to  show  such  negligence  shall  make  a  stronger  impres- 
sion on  the  jnry  than  that  produced  to  rebut  it,  without  regard  to  the 
mere  number  of  witnesses  who  testify  to  the  facts  on  either  side.  Griffith 
V.  Baltimore  &  O.  R.  Co.,  44  Fed.  Rep.  574. 

Negligence  of  Company  In  Permitting  View  of  Track  to  Become  Obstructed 
at  Crossing. — Where  there  is  no  statute  which  provides  that  a  railroad 
company  shall  not  permit  an  accumulation  of  cars  upon  its  side  tracks  at 
a  crossing  so  as  to  obstruct  the  hearing  or  view  of  an  approaching  train, 
it  is  error  to  instruct  the  jury  that  such  an  act  constitutes  negligence.  It 
is  for  the  jury  to  say,  under  proper  instructions,  whether  the  acts  of  a 
railroad  company,  in  leaving  cars  at  a  crossing,  are  negligent  or  not.  Dil- 
lingham V,  Parker,  80  Tex.  572. 

It  is  not  negligence  per  se  for  a  railroad  company  to  leave  freight  cars 
upon  a  side  track  in  a  tliickly  settled  porLion  of  a  city  so  as  to  obstruct 
the  view  of  one  approachmg  the  crossing;  but  a  finding  by  the  trial  court 
that  such  conduct  was  negligent,  under  the  circumstances,  will  be  affirmed 
on  appeal  when  supported  by  tfie  evidence.  Receivers  Houston  &  T.  C. 
R.  Co.  V,  Stewart,  (Tex.,  June  23,  189 1),  17  S.  W.  Rep.  33. 

Duty  of  Engineer  Discovering  Person  on  Track — Negligent  Error  of  Judg- 
ment.— A  locomotive  engineer  is  not  entitled  to  assume  in  all  cases  that 
persons  on  a  public  crossing  will  get  off  in  time  to  save  themselves.  In 
running  a  tram  at  a  public  crossing  in  a  city  he  is  bound  to  observe  rea- 
sonable diligence,  before  he  discovers  peril  as  well  as  afterwards  ;  and  the 
company  is  responsible  for  his  negligent  errors  of  judgment.  Georgia 
Midland  &  G.  R.  Co.  v.  Evans,  87  Ga.  673. 

Duty  of  Engineer  to  Stop  His  Engine  on  Seeing  Travelers  Approach.— It  is 
the  duty  of  a  locomotive  engineer  to  stop  his  engine  when  he  sees  a  horse 
attached  to  a  covered  wagon  approaching  a  crossing,  and  can  see  that  the 
occupants  of  such  wagon  are  not  on  the  lookout.  Hinkle  v.  Richmond  & 
D.  R.  Co.,  (N.  Car,  Nov.  24,  1891),  13  S.  E.  Rep.  884. 
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Negligent  Management  of  Engine — Engine  in  Charge  of  Bral(enr)an. — In  an 
action  for  injuries  received  at  a  crossing  the  fact  that  the  locomotive  of.  the 
defendant  was  in  charge  of  a  bralceman  whose  duty  did  not  include  the 
management  of  the  engine,  does  not  relieve  the  company  from  liability,  if 
it  appears  that  the  fireman  was  on  the  engine  while  it  was  being  moved  by 
the  brakeman.  Dillinj^ham  v.  Parker,  80  Tex.  572. 
'  Horse  Balldng  and  Backing  on  to  Track  After  Once  Crossing  It— Liability 
of  Company. — Where  a  plaintiff,  acquainted  with  a  crossing,  and  aw^arc 
that  the  place  was  used  for  shifting  cars,  was  seen  by  the  engineer  of  the 
shifter,  that  had  just  passed,  to  drive  his  one-horse  wagon  safely  across 
the  track  withm  a  few  feet  of  the  shifter,  the  horse  "ot  noticing  it,  and  to 
proceed  some  nine  feet  from  the  track,  when,  the  engineer  not  observing, 
the  horse  balked  and  backed  the  wagon  onto  the  track  into  collision  with 
the  shifter,  which,  having  coupled  on  to  a  train  of  cars,  was  backing  down 
the^  track,  whereby  injury  resulted  to  wagon,  horse  and  plaintiff.  Hf/ti. 
error  to  refuse  to  set  aside  the  verdict  for  the  plaintiff  as  not  warranted  by 
the  evidence.     Richmond  &  D.  R.  Co.  v.  Yeamans,  86  Va.  860. 

Overturning  of  .Carriage  at  Crossing  -  Gate  Striking  Horse — Breaking  of 
Rein  in  Attempt  to  Control  Horse.  —In  Phillips  7'.  New  York  Central  &  H. 
R.  R.  Co.,  127  N.  Y.  657,  it  was  held  that  the  mere  breaking  of  a  rein,  in  at- 
tempting to  control  a  horse  which  has  been  frightened  by  the  negligent 
lowering  of  a  gate  at  a  railroad  crossmg  s(^  as  to  strike  him,  will  not  re- 
lieve the  company  from  liability  for  injuries  received  by  the  overturning 
of  the  carriage,  in  the  absence  of  proof  that  the  rein  was  defective,  al- 
though it  appeared  that  no  injury  would  have  resulted  but  for  its  break- 
i[ig.  The  court  said  :  "  The  jury  specifically  found  that  the  gate  was  then 
benig  lowered,  and  did  hit  the  horse;  and  it  may  be  assumed  that  they 
also  lound  that  this  rendered  the  horse  unmanageable,  and  caused  the 
situation  from  which  resulted  the  calamity,  although  the  immediate  cause 
may  have  been  the  inability  of  the  driver  to  control  the  course  of  the 
horse,  occasioned  by  the  breaking  of  the  rein,  thus  causing  or  permitting 
him  to  make  so  short  a  turn  as  to  upset  the  wagon,  and  throw  the  plaint- 
iff out  of  it.  The  facts  so  found  may  have  been  a  proximate  cause  of  the 
injury,  and  it  may  be  that  they  produced  a  condition  which  required 
strong  reins  for  protection  against  the  injury  which  followed.  This  was 
not,  therefore,  necessarily  attributable  solely  to  the  breaking  of  the  rein, 
which  may  have  been  one  of  two  proximate  causes,  and  in  that  view,  if 
the  latter  occurred  without  fault  of  the  plaintiff,  she  would  not  be  denied 
the  right  of  recovery.  Ring  v.  City  of  Cohoes,  77  N.  Y.  83.  There  is  no 
supp^Jrt  for  imputation  of  negligence  to  the  plaintiff.  She  was  a  mere 
passenger  with  the  driver  of  the  horse,  and,  if  any  fault  was  attributable 
to  hirn.  she  was  not  charged  with  it.  Robinson  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  66  N.  Y.  1 1 ;  Dyer  v,  Erie  R.  Co.,  71  N.  Y.  228.  It  isciifficult  to 
disconnect  the  breaking  of  one  of  the  lines  used  to  control  the  horse  from 
the  situation  which,  in  view  of  the  facts  specially  found,  caused  the  un- 
lisual  strain  upon  them  for  the  management  of  the  animal ;  and  without 
the  application  of  those  facts  there  was  in  the  view  of  the  court  nothing 
to  charge  the  defendant  with  negliqence  and  liability.  If,  however,  the 
breaking  of  the  rein,  whether  defective  or  not.  was  the  sole  proximate 
cause  of  the  injury,  the  plaintiff  could  not  recover.  But  the  conclusion 
of  the  proposition  which  the  court  was  requested  to  charge  was  made  de- 
pendent upon  the  fact  that  the  rein  was  found  to  have  been  defective, 
and  for  that  reason  not  adequate  to  the  use  which  the  situation  produced 
by  the  causes  before  mentioned  required.  It  may  be  assumed  that,  if  the 
request  had  been  to  charge  that  if  the  breaking  of  it  was  the  only  proxi- 
mate cause  of  the  injury  the  plaintiff  could  not  recover,  the  court  would 
have  so  instructed  the  jury ;  and,  treating  the  import  of  the  proposition 
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which  the  court  was  requested  to  submit  to  the  jury  such  as  to  direct  their 
attention  to  the  sole  proximate  cause  of  the  calamity,  the  question  arises 
whether  there  was  any  support  for  the  suggestion  that  the  rein  was  defec- 
tive. The  break  was  concededly  a  fresh  one,  and,  so  far  as  appeared  by 
the  evidence,  the  rein  was  in  good  condition.  There  was  no  opportunity 
to  impute  negligence  to  the  driver  for  using  the  lines  in  driving  the  horse, 
and  the  breaking  of  it  may  be  accounted  for  by  the  strength  applied  in 
suddenly  jerking  upon  the  line  to  control  the  horse  on  the  occasion.  It 
may  be  that  reins  larger  and  stronger  could  have  been  procured,  but  that 
did  not  characterize  this  one  as  defective." 

Traveler  Shut  in  Between  Tracks  of  Two  Companies — Sufficiency  of  Gates 
— Warning  to  Traveler. — In  an  action  against  a  railroad  company  for  the 
death  of  plaintiff's  intestate,  it  appeared  that  at  the  place  where  he  was 
killed  defendant's  and  another  road  crossed  a  street  within  a  few  feet  of 
each  other;  that  deceased  was  riding  on  an  ice-cart;  that  the  driver 
thereof  had  no  warning  of  an  approaching  train  until  he  was  on  the  tracks 
of  the  other  road ;  that  he  was  ordered  by  the  gateman  of  the  other  road 
not  to  back  his  team  ;  that  defendant's  gates  were  shut  down  before  him, 
and  he  could  not  go  on;  that  the  horses  became  unmanageable,  and 
broke  through  defendant's  gates,  and  were  struck  by  an  engine  of  defend- 
ant's approaching  at  the  rate  of  twenty  miles  per  hour.  Held,  that  the 
question  of  defendant's  negligence  was  for  the  jury.  Marks  v.  Fitchburg 
R.  Co.,  (Mass..  Feb.  24,  1892),  29  N.  E.  Rep.  1148. 

Crossing  Switch-yards  at  Place  not  a  Public  Crossing. — In  Bradley  z/.  San 
Antonio  5  A.  P.  R.  Co.,  80  Tex.  84,  it  was  held  that  one  who  is  struck  by 
cars,  while  crossing  the  switch-yards  of  a  railroad  company,  of  which  he 
was  not  an  employe,  at  a  place  not  a  public  crossing,  is  not  entitled  to  re- 
cover, and  a  verdict  for  the  company  will  not  be  disturbed. 

Ordinances  Regulating  Crossing -Negligence  of  Company  in  Failing  to 
Observe. — In  Denver  &  R.  G.  R.  Co.,  (Colo.,  Nov.  16,  1891),  28  Pac.  Kep. 
79,  it  was  held  that  municipal  ordinances  requiring  the  ringing  of  the  lo- 
comotive bell  whenever  a  steam  engine  was  approaching  a  crossing  of  a 
public  street,  and  requiring  the  presence  of  a  flagman  at  important  cross- 
ings, to  the  end  that  people  may  seasonably  and  suitably  be  warned  of  the 
approach  of  trains,  are  reasonable  and  proper  regulations ;  and  a  failure 
by  a  railway  company  to  observe  such  ordinances  is  negligence. 

Pleading— Negligent  Management  of  Train— Evidence. — In  an  action  for 
injuries  received  at  a  crossing,  an  allegation  that  the  defendant  company 
negligently  managed  its  train,  warrants  evidence  to  prove  its  negligence 
in  not  stopping  the  train  after  its  employes  saw  plaintiff  on  the  track. 
Hanlon  v,  Missouri  Pacific  R.  Co.,  104  Mo.  381. 

Same — Motion  to  Make  Complaint  More  Defmite.— In  Schneider  t/.  Wis- 
consin Central  R.  Co.,  (Wis.  Feb.  23,  1892),  51  N.  W.  Rep.  582,  which  was 
an  action  for  the  negligent  killing:  of  plaintiff's  intestate  at  a  railroad  cross- 
ing, a  motion  to  make  the  complaint  more  definite  and  certain,  by  speci- 
fying for  what  distance  north  of  the  track  the  view  of  the  train,  which 
collided  with  the  intestate,  was  obscured,  and  also  by  sp>ecifying  the  direc- 
tion from  which  the  intestate  was  approaching  the  track  at  the  time  of 
the  accident,  was  held  to  have  been  properly  refused. 

Statutory  Presumption  of  Negligence— Pleading— Failure  to  Allege  Want 
of  Contributory  Negligence. — Under  Code,  Ga.,  negligence  of  a  railroad 
company  being  presumed  when  injury  by  the  running  of  its  train  is 
shown,  it  is  not  necessary  for  a  father,  suing  for  loss  of  the  services  of  his 
minor  son,  not  an  employe  of  the  company,  who  was  killed  on  a  public 
crossing,  to  allege  in  his  declaration  either  that  he  or  the  son  was  in  the 
exercise  of  due  care  or  was  without  fault.  Georgia  Midland  &  G.  R.  Co. 
V,  Evans,  87  Ga.  673.  • 
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Louisville  &  Nashville  R.  Co. 

V. 

Wallace. 

(  Tennessee  Supreme  Caurt,  December  12^  iSpi,) 

Personal  Injuries— Interest  on  Damages. — In  an  action  to  recover  dam- 
ages for  personal  injuries  the  jury  should  give  a  sum  in  gross  to  include 
all  the  compensation  up  to  the  date  of  judgment,  and  it  is  error  to  allow 
interest  on  the  amount  recovered  for  time  prior  to  the  judgment. 

Appeal  from  Sumner  Circuit  Court. 

Action  for  personal  injuries.  Judgment  for  plaintiff  and 
defendant  appeals. 

y.  y.  Turner,  for  plaintiff. 

S.  F,  WilsoHy  R.  K.  Gillespie  and  George  Roddie,  for  de- 
fendant. 

Snodgrass,  J. — The  defendant  in  error,  while  in  the  ser- 
vice of  the  Louisville  &  Nashville  Railroad  Company  as 
brakeman,  sustained  severe  personal  injury,  re- 
csM Hated,  suiting  in  the  loss  of  a  leg,  which  he  alleged  was 
occasioned  by  the  negligence  of  the  company.  He  sued  for 
$15,000  damages  and  recovered  judgment  for  $9,940.  The 
company  appealed  and  assigned  numerous  errors.  It  is  not 
deemed  material  to  notice  but  one  of  them,  as  the  others  are 
not  well  taken  and  involve  nothing  new,  so  as  to  make  their 
consideration  in  a  written  opinion  necessary. 

The  one  material  to  be  considered  relates  to  the  question 
of  interest.  The  court  told  the  jury  it  could  assess  plaint- 
iff's damages  with  or  without  interest,  as  the  jury 
iBtereston  should  scc  proper,  in  connection  with  instructions 
iorb^*'  **"  ^^  ^^  ^^  measure  of  damages  not  otherwise  com- 
r«eof«nNi.  plained  of.  The  verdict  assessed  the  damages  at 
$7,000  with  seven  years*  interest  $2,940,  aggre- 
gating $9,940.  It  is  objected  in  the  assignment  of  errors 
that  the  charge  on  this  question  and  verdict,  with  judgment 
thereon,  are  erroneous.  This  involves  a  consideration  of  the 
question,  what  is  the  true  measure  of  damages  for  such  per- 
sonal injury?  The  rule  for  determining  damages  for  inju- 
ries not  resulting  in  death  (where  the  statute  fixes  the  meas- 
ure), and  not  calling  for  exemplary  punishment,  deducible 
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from  the  decisions  of  this  court  since  its  organization  in  this 
state,  is  that  of  compensation  for  mental  suffering  and  phys- 
ical pain,  loss  of  time,  and  expenses  incident  to  the  injury, 
and,  if  it  be  permanent,  the  loss  resulting  from  complete  or 
partial  disability  in  health,  mind  or  person  >thereby  occa- 
sioned. And  this  is  the  rule  most  consonant  to  reason 
adopted  in  other  states.  3  Sedg.  Dam.  (8th  ed.)  §  481  ^/  s€q,\ 
5  Am.  &  Eng.  Enc.  Law,  pp.  40-44.  and  notes ;  Illinois  Cent. 
R.  Co.  V,  Read,  37  111.  484,  87  Am.  Dec.  260.  As  this  sum  in 
gross  includes  all  the  compensation  which  is  requisite  to 
cover  pain,  suffering  and  disability  to  date  of  judgment,  and 
prospectively  beyond,  it  is  intended  to  be  and  is  the  full 
measure  of  recovery,  and  cannot  be  supplemented  by  the 
new  element  of  damages  for  the  detention  of  this  sum  from 
the  date  of  the  injury.  The  measure  of  damages  being  thus 
fixed,  it  is  expected  that  in  determining  it  juries  and  courts 
will  make  the  sum  given  in  gross  a  fair  and  just  compensation, 
and  one  in  full  of  amount  proper  to  be  given  when  rendered, 
whether  soon  or  late  after  the  injury;  as,  if  given  soon,  it  looks 
to  continuing  suffering  and  disability,  just  as,  when  given  late, 
it  includes  that  of  the  past.  It  is  obvious  that  damages  could 
not  be  given  for  pain  and  suffering  and  disability  experienced 
on  the  very  day  of  trial,  and  then  interest  added  for  years  be- 
fore. These  are  items  considered  to  make  up  the  aggregate 
then  due,  and  the  gross  sum  then  for  the  first  time  judicially 
ascertained. 

The  error  of  the  court  below  was  in  the  assumption  that  a 
like  measure  of  damages  is  applied  in  this  class  01  cases  as  in 
that  of  injury  to  property  effecting  its  destruction  qr  conver- 
sion or  other  unlawful  or  fraudulent  misappropriation,  or 
detention  of  property  or  money,  in  which  the  rule  applied 
by  the  circuit  judge  is  held  to  be  a  proper  one  ;  not  on  the 
theory,  even  in  this  class  of  cases,  that  interest  as  such  is 
due,  but  that  the  plaintiff  is  entitled  to  the  fixed  sum  of 
money  or  definite  money  value  of  property  converted  or  de- 
stroyed, and  the  jury  may  give  as  damages  an  amount  equal 
to  interest  on  the  value  of  the  property.  But  such  rule  ap- 
plies alone  to  such  cases,  and  not  to  that  of  personal  injury, 
which  does  not  cease  when  inflicted,  and  is  not  susceptible 
of  definite  and  accurate  compensation.  It  never  creates  a 
debt,  nor  becomes  one,  until  it  is  judicially  ascertained  and 
determined.  Only  from  that  time  can  it  draw  interest;  and 
interest  or  damages  cannot  at  any  preceding  time  be  added 
to  it  without  changing  and  superadding  a  new  element, 
never  given  in  this  state  or  any  other  in  a  similar  case,  so  far 
as  our  investig^ation  has  discovered. 

The  counsel  of  plaintiff,  who  cite  many  authorities  sup- 
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posed  to  be  in  support  of  the  ruling  below,  were  doubtless 

misled  by  the  generality  of  terms  used  in  some  of 

*■"••-  them.     Under  the  head  of  **  Interest,"  after  stating 

nTrillwed***     ^^^^  "  ^^  ^^^^  generally  allowed  by  law  on  two 
grounds,  namely,  on  contract,  expressed  or  implied, 
or  by  way  of  damages  either  for  default  in  paj'mcnt  of  a 
debt  or  for  a  use  or   benefit  derived   from   the  money  of 
another/'  it  is  stated  in  1 1  Am.  &  Eng.  Enc.  Law  that  *'  where 
it  is  imposed  to  punish  tortious,  negligent  or  fraudulent  con- 
duct, it  is  a  question   within   the  discretion  of   the  jury.** 
Page  380.     For  this  proposition  various  authorities  are  cited, 
including  Mr.  Sedgwick  on  Damages,  p.  374  (the  reference 
being  to  paging  of  the  fifth  or  earlier  edition).     This  author 
uses  similar  general  terms,  but  neither  was  speaking  of  cases 
of  personal  injury,  but  of  the  class  of  cases  to  which  we  have 
referred,  as  fully  appears  from  Mr.  Sedgwick*s  further  dis- 
cussion of  this  general  head,  on  pages  385,  386,  and  as  most 
clearly  appears  from  a  reference  to  the  authorities  cited  by 
both,  which   relate  to  cases  of  trover  and  trespass  and   to 
property  controversies  only.     In  neither  of  these  books  is 
the  proposition  now  thought  to  be  sustained  by  them  ad- 
vanced— that  the  measure  of  damages  for  a  personal  injury 
includes  damages  for  detention  of  the  supposed  amount  due. 
The  generality  of  statement  indulged  in  that  and  former  edi- 
tions of  this  work  is  corrected  by  editors  ot  the  last  edition. 
Chapter  10  of  the  first  volume  of  this  edition  is  devoted  to 
interest  allowed  in  actions  where  it  is  by  rule  of  law,  or  in 
the  discretion  of  the  jury  or  court  trying  the  case,  allowed 
as  part  of  the  measure  of  damages.     In  these  cases  are  enu- 
merated  and   discussed   those  actions   sounding  in  tort  in 
which  interest  may  be  given  as  damages.     The  distinction 
is  there  taken,  as  taken  here,  and  actions  for  personal  inju- 
ries excluded,  because  of  the  existence  of  a  wholly  different 
measure  of  damages  respecting  them.     In  this  connection 
we  quote  section  320  in  trie  volume  and  chapter  referred  to : 
'*  it  sufficiently  appears,  from  what  has  already  been  said, 
that  there  is  no  general  principle  which  prevents  the  recov- 
ery of  interest  in  actions  of  tort.     The  fact  that  the  demand 
is  unliquidated  has  been  shown  to  be  insufficient  to  exclude 
interest,  and  there  is  nothing  in  the  mere  form  of  the  action 
which    renders    it    unreasonable    that    interest   should    be 
given.       Nevertheless    it    is    in    the    region    of    tort    that 
we    find    the     clearest    cases     for    disallowance    of    inter- 
est.     There    are   many   cases   which    are   not   brought  to 
recover    a  sum    of    money   representing    a    property   loss 
of   the  plaintiff,   and    it   is  frequently  said  broadly  that   in- 
terest is  not  allowed  in  such  actions.     It   is  certainlv  not 
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allowed  in  such  actions  as  assault  and  batter}^  or  for  personal 
injury  by  negligence,  libel,  slander,  seduction,"  etc.  The 
measure  of  damage  in  such  case  seems  nowhere  to  include 
this  or  be  based  upon  this  idea.  Even  in  respect  to  injury 
or  destruction  of  property,  when  the  supreme  court  of  the 
United  States  has  adopted  fully  the  prevailing  rule  allowing 
damages  in  the  form  of  interest  on  value  of  the  property,  the 
rule  has  been  limited  to  such  injury  of  property  or  property 
right  as  had  a  fixed  or  certain  value ;  and  it  is  accordingly 
held  in  that  court  that  indefinite  damages,  as  that  resulting 
from  infringement  of  a  patent,  could  not  bear  interest  until 
after  the  amount  had  been  judicially  ascertained.  Tilghman 
V.  Proctor,  125  U.  S.  161. 

The  direct  question  we  are  considering  also  came  before 
the  supreme  judicial  court  of  Maine,  and  it  was  there  held 
that  the  rule  permitting  damages  equal  to  interest  on  value 
of  property  in  cases  of  trespass  and  trover  did  not  apply, 
and  that  interest  could  not  be  allowed  upon  a  recovery  for 
personal  injury,  and  that,  too,  under  a  statute  authorizing  a 
recovery  "  to  the  amount  of  the  damage  sustained."  (This  is 
not  material,  however,  as  their  statute  gave  no  more  nor  less 
right  than  exists  here.)     Sargent  v,  Hampden,  38  Me.  581. 

The  cases  cited  b}'  the  editors  of  the  last  edition  of  Sedg- 
wick on  Damages  sustaining  the  proposition  that  interest 
cannot  be  included  in  a  recovery  of  damages  for  personal  in- 
juries are  from  Georgia  and  Pennsylvania.  Katteree  v. 
Chapman,  79  Ga.  574;  Western  &  A.  R.  Co.  v.  Young,  81 
Ga.  397,  37  Am.  &  Eng.  R.  Cas.  489;  Pittsburgh  Southern 
R.  Co.  V.  Taylor,  104  Pa.  St.  306.  These  cases  have  all  been 
examined  and  fully  sustain  the  text.  One  of  the  cases  cited 
to  the  proposition  in  Am.  &  Eng.  Enc.  Law  was  a  Pennsyl- 
vania case,  earlier  than  either  of  those  to  which  we  have  re- 
ferred. The  case  there  cited  (Fasholt  v.  Reed,  16  S.  &  R. 
[Pa.]  266)  which  we  have  not  been  able  to  find  in  libraries 
here,  was  evidently  not  one  of  personal  injury,  or  else  not 
consistent  with  later  holdings  of  that  court.  Indeed,  the 
Pennsylvania  court  seems  hardly  to  have  gone  as  far  on  that 
question  in  reference  to  allowance  of  interest  as  damages  in 
other  actions  ex  delicto  as  other  courts.  In  suits  for  the  de- 
struction of  property  that  court  has  held  that,  while  lapse  of 
time  may  be  looked  to,  it  is  error  to  instruct  the  jury  that 
plaintiff  is  entitled  to  interest  on  such  damage  from  the  time 
it  occurred.  Township  of  Plymouth  v.  Graver,  125  Pa.  St. 
24;  Emerson  v,  Schoonmaker,  135  Pa.  St.  437.  Of  the  other 
cases  cited  in  Am.  &  Eng.  Enc.  Law,  we  have  examined  those 
in  13  Wis.  31  (Hinckley  v.  Beckwith),  36  N.  Y.  639  (Vaiide- 
voort  V.  Gould),  and  30  Tex.  349  (Wolfe  v.  Lacy).     They  all 
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sustain  the  text  as  it  is  intended  to  be  understood,  and  as  we 
have  herein  explained,  and  doubtless  the  other  cases  do  so. 
To  the  same  enert  are  the  cases  of  Lincoln  v,  Claflin,  7  Wall. 
(U.  S.)  132;  Dyer  v.  National  Steam  Navigation  Co.,  118  U. 
S.  507;  U.  S.  V.  North  Carolina,  136  U.  S.  211  ;  Clement  r. 
Spear,  56  Vt.  401 ;  and  cases  from  American  decisions  and 
reports  cited  in  Rapalje's  Digest,  vol.  i,  pp.  1039-1041,  under 
heads  "Trover,"  and  **  When  Interest  may  be  Added/'  and 
vol.  2,  p.  1991,  under  head  of  "  Interest."  See,  also,  i  Scdg. 
Dam.  §g  432-493  (8th  ed.).  The  effect  and  meaning  of  state- 
ments quoted  from  Am.  &  Eng.  Enc.  Law,  and  its  reference 
to  Sedg.  Dam.  are  made  perfectly  clear  when  these 
cases  and  authorities  herein  added  are  examined,  and  the 
generality  of  expressions  limited  to  the  purpose  of  their  use 
and  the  class  of  cases  being  considered.  They  were  not 
dealing  at  all,  nor  intended  to  be  understood  as  dealing  with 
thequ;^stion  of  recovery  for  personal  injuries,  which  is  itself 
a  recovery  of  damages  pure  and  simple,  and  measured  by  a 
rule  which  needs  no  supplement  that  would  add  damages 
to  damages.  The  charge  and  verdict  were  therefore  er- 
roneous on  this  point,  and  prejudicial  to  defendant  to  the 
extent  and  only  to  the  extent  of  the  injur}'. 

The  circuit  judge  might  have  refused  to  receive  the  ver- 
dict as  to  interest,  and  the  same  effect  may  now  follow  a  re- 
mitting of  the  interest  by  plaintiff,  if  he  elects  to  do  so.  In 
that  event  the  plaintiff  is  entitled  to  a  judgment  for  $7,000, 
with  interest  from  date  of  its  rendition,  and  costs,  and  with  this 
modification  the  judgment  will  be  affirmed.  This  was  the 
practice  adopted  in  the  Maine  case  on  this  point,  as  well  as 
in  one  of  the  Pennsylvania  cases  (135  Pa.  St.  437),  citing 
several  others,  and  is  clearly  the  correct  rule.  In  default  of 
such  remission,  a  new  trial  will  be  granted. 

Interest  on  Damages  in  Actions  for  Personal  Injuries.— Interest  cannot  be 
added  by  the  jury  in  their  discretion  to  discretionary  damages  awarded  by 
them  for  a  personal  injury.  It  is  only  specific  damages,  computable  upon 
direct  or  indirect  evidence  of  actual  values,  that  can  be  thus  increased. 
Western  &  A.  R.  Co.  v.  Young,  81  Ga.  397,  37  Am.  &  Eng.  R.  Cas.  489; 
Pittsburg  S.  R.  Co.  v.  Taylor.  104  Pa.  St,  306.  Under  a  statute  in  North 
Dakota,  however,  the  jury  are  allowed  to  award  interest  in  actions  for 
damages  for  negligence,  fell  v.  Northern  Pacific  R.  Co.(N.  Dak.).  48  Am. 
&  Eng.  R.  Cas.  381. 

Excessive  Damages  for  Personal  Injuries.— A  verdict  for  $5,000  will  not  be 
set  aside  as  excessive,  in  an  action  for  personal  injuries,  where  the  evi- 
dence shows  that  the  plaintiff  was  confined  to  his  house  three  weeks,  that 
both  of  his  sides  were  compressed  with  pneumonia ;  that  up  to  the  time  of 
the  trial  he  was  unable  to  work  and  suffered  continual  pain,  and  also  that 
the  injury  might  be  permanent.  Hanlon  v.  Missouri  Pacific  R.  Co.,  104 
Mo.  318. 
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In  Wesley  v.  Chicago  St.  P.  &  K.  C.  R.  Co..  (Iowa,  Jan.  30,  1892),  51  N. 
W.  Rep.  163,  it  was  held  that  a  recovery  of  $3,000  is  not  excessive  where 
there  was  evidence,  although  conflicting,  that  the  plaintiff  received  in- 
juries which  permanently  impaired  his  ability  to  perform  manual  labor  to 
which  he  was  accustomed,  aside  from  injury  to  his  property. 

Limitation  of  Action  for  Personal  Injuries. — In  Mississippi  it  is  held  that  a 
statute  requiring  actions  for  assault,  battery,  maiming,  false  imprisonment, 
malicious  arrest,  etc.,  to  be  brought  within  a  year,  does  not  apply  to 
actions  against  companies  for  personal  injuries  caused  by  their  negligence. 
Bell  V,  Kansas  City,  M.  &  B.  R.  Co.,  68  Miss.  19. 

Pertonal  Injuries— Opinion  Evidence  of  Physician  as  to  Cause  of  Injuries. 
— A  physician,  testifying  as  an  expert  as  to  the  nature  and  extent  of 
plaintiff's  injuries,  after  a  personal  examination,  may  state  his  opinion  that 
they  were  caused  by  a  fall,  but  not  that  they  were  caused  by  a  fall  from  a 
horse  at  a  particular  railroad  crossing  described  in  the  complaint,  when  he 
knows  nothing  of  the  facts.  Patterson  v.  South  &  North  Ala.  R.  Co.,  89 
Ala.  318. 

Injury  Causing  Disease — Testimony  of  Physician—Question  for  Jury.— 
Where,  in  an  action  for  personal  injuries  caused  by  the  negligence  of  a 
railroad,  the  physician  who  examined  plaintiff  after  the  accident  testified 
that  he  found  evidence  of  compression  of  the  chest  and  pneumonia  arising 
from  the  compression  which  involved  both  lungs,  and  where  it  appears 
that  the  malady  from  which  plaintiff  suffered  both  before  and  at  the  trial 
was  superinduced  by  the  pneumonia  arising  from  the  injuries,  such  evi- 
dence was  sufficient  to  authorize  the  finding  of  the  jury  that  plaintiff's 
malady  was  caused  by  the  injuries  received  in  the  accident.  Hanlon  v. 
Missouri  Pacific  R.  Co.,  104  Mo.  381. 


East  Tennessee,  Virginia  &  Georgia  R.  Co. 

V, 

Lilly. 

{Tennessee  Supreme  Courts  September  Term,  i8gi.) 

Action  for  Death— Absence  of  Kindred — Abatement  of  Action.— It  is  only 
where  there  is  a  widoi/^  or  next  of  kin  to  receive  the  benefit  that  an  action 
to  recover  damages  for  a  wrongful  death  will  lie,  under  a  statute  provid- 
ing that  the  right  of  action,  which  a  person  who  dies  from  injuries  re- 
ceived would  have  had  against  the  wrong-doer  in  case  death  had  not 
ensued,  shall  not  abate  by  nis  death  "  but  shall  pass  to  his  widow,  and  in 
case  there  is  no  widow  to  his  children  or  to  his  personal  representatives 
for  the  benefit  of  his  widow  or  next  of  kin,  free  from  the  claim  of  credit- 
ors." 

Error  to  Hamblen  Circuit  Court. 

Action  for  the  killing  of  plaintiff's  intestate.  Judgment 
for  plaintiff.     Defendant  brings  error. 

W.  S.  Dickson  and/.  K,  Shields,  for  plaintiff  in  error. 
O.  C.  King  and  /.  F.  Lafferty,  for  defendant  in  error. 
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Caldwell,  J. — Thomas  B.  Lilly,  as  administrator,  brought 
this  action  against  the  East  Tennessee,  Virginia  &  Georgia 
Railroad  Company  to  recover  damages  for  the 
CAMsutod.  alleged  wrongful  killing  of  his  intestate,  Luther 
Lilly,  deceased.  Trial  before  court  and  jury  resulted  in 
verdict  and  judgment  for  $1,500  in  favor  of  the  plaintiff,  and 
defendant  appealed  in  error. 

The  only  question  for  the  consideration  of  this  court  arises 
on  the  pleadings  and  the  action  of  the  trial  judge  thereon. 
To  the  plaintiff's  declaration,  which  was  good  both  in  form 
and  substance,  the  defendant  filed  a  plea,  wherein  it  was 
averred  that  Luther  Lilly,  plaintifl*s  intestate,  left  surviving 
him  no  widow,  child,  or  next  of  kin  to  take  the  recovery 
sought,  and  that,  therefore,  the  action  would  not  lie.  Plaint- 
iff replied  that,  though  there  were  no  widow,  child,  or  next 
of  kin,  the  action  would  lie  for  the  benefit  of  creditors  of  the 
deceased,  and  in  the  absence  of  creditors,  for  the  benefit  of 
the  state.  The  defendant  demurred  to  this  replication  as 
presenting  an  unsound  proposition  of  law.  The  action  of 
the  court  in  overruling  that  demurrer  is  assigned  as  error. 

The  artifical  rule  of  the  common  law,  that  every,  right  of 
action  for  personal  injury  died  with  the  person  injured  pre- 
vailed in  the  state  until  changed  by  the  Act  of 
ArtioBBot  185 1,  chap.  17.  TrafTord  v,  Adams  Express  Co.,  8 
Tte  w^here  ^^^  (Tenn.),  97,  98.  That  act,  as  amended  by  the 
there  are  Act  of  187!,  chap.  ^Z,  providcs  that  "  the  right  of 
BO  kindred,  action  which  a  person  who  dies  from  injuries  re- 
ceived from  another,  or  whose  death  is  caused  bv 
the  wrongful  act,  omission,  or  killing  by  another,  would 
have  had  against  the  wrong-doer  in  case  death  had  not  en- 
sued, shall  not  abate  or  be  extinguished  by  his  death,  but 
shall  pass  to  his  widow,  and,  in  case  there  is  no  widow,  to  his 
children,  or  to  his  personal  representative,  for  the  benefit  of 
his  widow  or  next  of  kin,  free  from  the  claims  of  creditors." 
Mill  &  V.  Code,  §  3130.     This  statute  is  largely  a  counter- 

Eart  of  the  first  and  second  sections  of  what  is  familiarly 
nown  as  **  Lord  Campbell's  Act,"  passed  by  the  British  par- 
liament in  the  year  1846  (St.  9  and  10  Vict.,  chap.  93,  §§  1,2), 
and  is  very  similar  to  statutes  subsequentl}''  enacted  by  many 
of  the  American  states.  It  manifestly  ^ibrogates  the  com- 
mon law  rule  just  mentioned,  and  keeps  alive  the  deceased 
person's  right  of  action  in  every  instance  in  which  he  leaves 
surviving  a  widow  or  child  or  next  of  kin.  Whether  it  goes 
beyond  that,  and  includes  every  case  of  wrongful  killing 
without  reference  to  the  existence  of  kindred,  is  the  contro- 
verted question.  The  statute  virtually  creates  a  liability  in 
favor  of  the  widow  or  next  of  kin  which  did  not  exist  at 
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common  law ;  hence  the  courts  will  not  extend  or  enlarge 
that  liability  by  liberality  of  construction,  but  will  confine  it 
to  cases  clearly  within  the  provisions  of  the  act.  No  right 
of  action  will  be  inferred,  no  remedy  will  be  given  in  favor 
of  any  persons,  except  those  distinctly  contemplated  as  bene- 
ficiaries. The  very  comprehensive  language,  *'  the  right  of 
action  *  *  *  shall  not  abate  or  be  extinguished,"  stand- 
ing by  itself  would  undoubtedly  embrace  every  case  of 
wrongful  killing.  That  which  follows,  however,  qualifies 
the  preceding  words,  and  restricts  the  provision  to  cases  in 
which  there  is  a  widow  or  next  of  kin  to  be  benefited.  The 
right  of  action  that  shall  not  abate  or  be  extinguished  by  the 
death  of  the  injured  person  is  the  one  which  "shall  pass  to 
his  widow,  and,  in  case  there  is  no  widow,  to  his  children, 
or  to  his  personal  representative,  for  the  benefit  of  his 
widow  or  his  next  01  kin."  It  follows  that  any  right  of 
action  which  cannot  so  pass  for  lack  of  widow  or  next  of  kin 
to  take  the  benefit  of  the  recovery  is  not  within  the  provis- 
ion of  the  statute,  but  must  abate  or  be  extinguished  as  at 
common  law. 

The  object  of  the  act  was  to-  confer  a  benefit  upon  the 
widow  and  next  of  kin  of  the  deceased,  to  give  them  a  right 
of  action  which  otherwise  they  would  not  have  had.  The 
provision  is  not  in  favor  of  the  estate  proper  of  the  deceased 
person.  By  express  declaration  of  the  statute  the  proceeds 
of  the  recovery  are  to  be  **  free  from  the  claims  of  credit- 
ors." No  more  is  the  provision  in  favor  of  the  state,  as 
averred  in  the  replication.  Not  only  is  there  no  reference 
to  the  state  in  the  statute,  but  it  can  hardly  be  conceived 
that  the  legislature  would  have  exempted  such  a  fund  from 
the  creditors  of  a  deceased  citizen,  intending  that  it  should 
escheat  to  the  state.  It  is  only  where  there  is  a  widow  or 
next  of  kin  to  receive  the  benefit  that  the  rule  of  the  common 
law  is  abrogated.  Where  there  are  no  such  kindred  to  be- 
come beneficiaries,  the  statute  does  not  apply,  and  the  right 
of  action  abates,  now  as  formerly,  with  the  death  of  the  in- 
jured person. 

The  correctness  of  this  construction  is  rendered  the  more 
manifest  by  reference  to  the  act  of  1883,  chap.  186,  wherein 
it  is  enacted  that  the  recovery  shall  be  not  only  for  the 
damages  sustained  by  the  deceased,  but  shall  include  '*  also 
the  damages  resultmg  to  the  parties  for  whose  use  and 
benefit  the  right  of  action  survives."  Mill  &  V.  Code, 
§3134.  Thereby  is  it  shown  that  "the  parties"  contem- 
plated as  beneficiaries  were  those  sustaining  such  a  relation 
to  the  deceased  as  to  suffer  personal  damage  by  his  death, 
as  do  his  widow  and  next  01  kin,  and  as  do  not  his  credit- 

49  A.  &  E.  R.  Cas. — 32 


498  EAST  TENNESSEE,  V.  &  G.  R.  CO.  V.  LILLY.  [VOL.  49 

ors  or  the  state.  The  person  whose  right  of  action  shall 
not  abate  or  be  extinguished  by  death  may  be  an  infant  in 
its  mother's  arms  (Railway  Co.  v,  Connor,  9  Heisk.  fTenn.) 
19),  or  a  married  woman  (Beam  v.  Brown,  5  Cold.  (Tenn.) 
168);  and  m  the  latter  case  the  husband,  if  living,  is  entitled 
to  the  recovery,  upon  the  ground  that  the  word  **  widow," 
as  used  in  the  statute,  includes  both  the  feminine  and  the 
masculine  gender,  and  means  either  widow  or  widower,  as 
the  case  may  be  (Trafford  v,  Adams  Express  Co.,  8  Lea. 
(Tenn.)  96).  We  infer  such  to  have  been  the  ground  of  the 
last  decision  (as  it  might  well  have  been  under  section  50 
/)f  the  Code),  though  it  is  not  precisely  stated  in  the  opinion 
upon  what  ground  the  majority  of  the  court  concurred  in 
the  ruling.     Id,  §  112. 

The  circuit  judge  erred  in  overruling  the  demurrer  to  the 
replication.  F<5r  that  error  the  judgment  is  reversed,  and 
the  case  remanded  for  further  proceedings. 

Action  for  Death— Necessity  for  Existence  of  Surviving  Kindred. — In 
order  that  an  administrator  may  recover  substantial  damages  for  the 
death  of  his  intestate  there  must  be  some  person  entitled  to  inherit  under 
the  statute  of  distribution.  James  v,  Richmond\&  D.  R.  Co.  (Ala.),  48 
Am.  &  Eng.  R.  Cas.  $22 ;  Serensen  v.  Northern  Pacific  R.  Co.,  45  Fed. 
Rep.  407;  Stewart  7/.  Terre  Haute  &  I.  R.  Co.  (Ind.),  21  Am.  A£ng.  R. 
Cas.  209.  But,  under  the  North  Carolina  statute,  if  there  be  no  next  of 
kin  entitled  to  recover,  the  damages  go  to  the  University.  Warner  ?'. 
Western  North  Carolina  R.  Co.  (NTCar.).  25  Am.  &  Eng.  R.  Cas.  432. 

Action  for  Death— Transitory  Action— Remedy  of  Non-Residents. — The 
right  of  action  for  damages  given  by  Gen.  St.  Ky.  chap.  57,  p.  550,  to  the 
personal  representative  of  "any  pierson"  whose  life  is  lost  by  the  negli- 
gence of  a  railroad  company,  etc.,  to  be  pursued  "  in  the  same  manner 
that  the  p>erson  himself  might  have  done  for  any  injury  where  death  did 
not  ensue."  is  not  confined  to  decedents  who  were  citizens  or  residents  of 
Kentucky,  nor  to  personal  representatives  appointed  in  and  by  the  state 
of  Kentucky.     Marvin  v.  Mayville  Street  R.  &  T.  Co.,  49  Fed.  Rep.  436. 

Death  Caused  by  Cross  Negligence— Instructions.— Where  a  right  of 
action  for  the  wrongful  death  of  another,  caused  by  the  gross  negligence 
of  a  railroad  company,  is  given  by  statute  it  is  reversible  error,  in  a  suit 
-  brought  under  such  statute,  to  omit  to  charge  the  jury  that  a  recovery 
cannot  be  had  unless  the  defendant  was  guilty  of  gross  negligence,  and  to 
give  them  a  definition  of  gross  negligence.  Galveston,  H.  &  S,  A.  R.  Co. 
?'.  Cook  (Tex.,  June  9,  1891),  16  S.  W.  Rep.  1038. 

Pain  and  Suffering  of  Deceased  as  Elements  of  Damage.— Damages  for 
the  pain  and  suffering  of  the  deceased  are  not  permissible  in  an  action  for 
his  wrongful  death,  where  such  action  is  commenced  by  his  adminis- 
trator. Dwyer?/.  Chicago,  St.  Paul,  M.  &  O.  R.  Co.  (Iowa,  Feb.  i,  1892), 
51  N.  W.  Rep.  244. 

Death  of  Child — Damages  Recoverable  by  Parent— Kindness  and  Atten- 
tion to  Family. — In  an  action  by  a  father  for  the  death  of  his  child  it  is  not 
error  to  instruct  the  jury  that  in  estimating  his  damages  they  may  con- 
sider the  condition  of  his  family  at  the  time  of  the  accident,  take  into 
account  the  services  the  child  might  reasonably  have  performed  in  the 
family  until  it  attained  its  majority,  including  actual   labor  in  helping  to 
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carry  on  the  household  affairs,  the  pecuniary  acts  of  kindness  and  atten- 
tion which  might  reasonably  be  anticipated  that  it  would  have  performed 
which  would  administer  to  the  family's  comfort  as  well  as  their  necessi- 
ties, if  accompanied  by  the  statement  that  they  cannot  consider  the  fact 
that  the  father  has  been  deprived  of  the  happiness,  comfort  and  society 
of  his  child,  nor  acts  of  affection  simply  and  loss  of  companionship,  and 
that  the  recovery  is  limited  by  law  to  the  actual  pecuniary  loss.  Louis- 
ville. New  Albany  &  C.  R.  Co.  v.  Rush.  127  Ind.  545. 


Ross,  et  al. 

V. 

Kansas  City,  St.  Joseph  &  Council  Bluffs  R.  Co. 

{Missouri  Supreme  Courts  May  2j,  iSp2,) 

Carrier*— Overcharges— "Carload  "  of  Cord  Wood, — In  construing  a 
statute  fixing  the  rate  for  the  transportation  of  cord  wood  at  not  exceed- 
ing $8  "  per  car  load,"  the  courts  will  be  guided  by  the  long  standing  and 
generally  received  ruling  of  the  railroad  commissioners  that  ten  tons  shall 
constitute  a  car  load.  Accordingly,  if  a  railroad  company  does  not 
charge  to  exceed  $8  per  20,000  pounds,  it  is  not  liable  for  making  over- 
charges, although  it  may  charge  more  than  $8  where  a  single  car  is 
loaded  in  excess  of  ten  tons. 

Action  against  the  Kansas  City,  St.  Joseph  &  Council 
Bluffs  R.  Co.  to  recover  the  statutory  penalty  on  account  of 
alleged  overcharges  paid  by  plaintiffs  lor  the  transportation 
of  cord  wood. 

Spencer^  Burnes  &  Mosman,  for  appellant. 

James  IV.  Boyd  and  Benj,  Phillips  tor  respondents. 

Black,  J. — The  plaintiffs,  Ross  &  Todd,  brought  this  suit 
to  recover  the  statutory  penalty  of  three  times  the  amount 
of  alleged  overcharges  paid  by  them  to  defendant  ^^^  ^ 
for  hauling  several  hundred  cords  of  wood  to  St.    ***'* 
Joseph,  between  the    ist  day  of  July,  1883,  and  the   25th 
March,  1886. 

The  petition  contained  234  counts.  Plaintiffs  withdrew  or 
took  a  nonsuit  as  to  some  fifty  odd  counts,  and  recovered 
judgment  on  the  others  and  the  defendant  appealed. 

The  proof  shows  that  the  cord  wood  was  all  shipped  from 
points  on  the  defendant's  road  to  St.  Joseph,  the  distance  in 
all  cases  being  less  than  twenty -five  miles.  In  some  instances 
the  wood  was  not  shipped  from  any  regular  station,  but  from 
points  on  the  road  where  it  had  been  piled  with  the  knowl- 
edge and  consent  of  the  defendant.  In  such  cases  the  de- 
fendant sent  out  a  special  train  and  made  a  special  charge  of 
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$25  for  "engine  services,"  in  addition  to  the  usual  freight 
charges.  As  the  trial  court,  by  the  instructions  given,  ex- 
cluded these  special  charges  in  computing  the  overcharges, 
it  is  not  necessary  to  give  them  any  further  notice. 

The  defendant  made  out  from  time  to  time,  what  are  called 
**  expense  bills,"  and  presented  them  to  the  plaintiffs  for  pay- 
ment, and  they  paid  the  charges  thus  made.  Each  of  these 
bills  represents  a  car,  and  the  charges  are  extended  accojfd- 
ing  to  the  weight  of  the  wood,  the  price  charged  for  carriage 
ranging  from  three  and  one-half  to  lour  cents  per  100  pounds. 
One  of  these  bills  will  serve  as  a  sample  for  all.  It  reads  : 
**  Weight,  28,000;  rate,  375  ;  total  to  pay,  $10.50. 

The  defendant  put  in  evidence  portions  of  the  **  Fourth 
Annual  Report  of  the  Railroad  Commissioners  of  the  State 
of  Missouri  for  the  year  1878,"  addressed  to  the  general  as. 
sembly.  In  this  report  the  commissioners  say:  "The  laws 
of  Missouri  recognize  2,000  pounds  as  a  ton,  but  in  regard  to 
some  articles,  particularly  iron,  custom  allowed  2,240  pounds 
to  the  ton. 

Custom  has  established  ten  tons,  or  20,000  pounds,  as  a  car 
load,  but  in  many  freights,  especially  lumber,  custom  allows 
twelve  tons,  or  24,000  pounds  to  the  car.  The  weight  of 
lumber  being  estimated  from  the  number  of  feet.  To  avoid 
confusion,  therefore,  the  commissioners  published,  in  connec- 
tion  with  their  table  of  classification,  that  they  recognize 
2,000  pounds  as  a  legal  ton  and  ten  tons  as  a  car  load.  See 
appendix  C.  and  D." 

The  i>art  uf  "Appendix  C"  rend  in  evidence  is  in  tiicse 
words  :  "  Classification  of  freights  established  by  the  railroad 
commissioners  of  Missouri. 

"  This  classification  to  be  in  force  on"  all  of  the  railroads  in 
Missouri  from  and  after  July  loth,  1878. 

"  Explanations:  The  classes  are  ist,  2d,  3d,  4th,  D.,  E.,  F., 
G.,  H.,  I.  and  J.,  and  the  expression  i^,  D.  i,  and  3,  mean  one 
and  a  half  times  first,  double  first  and  three  times,  first  class. 

"  The  commissioners  recognize  2,000  pounds  as  a  legal  ton 
and  ten  tons  a  car  load." 

The  defendant  insists  that  it  had  the  right  and  was  in  duty 
bound  to  make  its  charges  in  accordance  with  the  construc- 
tion placed  upon  the  law  by  the  railroad  commissioners,  fix- 
ing ten  tons  or  20,000  pounds  as  a  car  load.  If  correct  in 
this  contention,  then  this  action  must  fail,  for  the  amount 
charged  did  not  in  any  case  exceed  $8  per  20,000  pounds. 
The  plaintiff  insists  that  when  the  law  speaks  of  a  car  load, 
it  means  all  the  wood  hauled  in  one  car,  and  hence  the 
defendant  was  guilty  of  making  overcharges. 

The  Act  of  187s,  which  provides  for  the  appointment  of  a 
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board  of  railroad  commissionersi  divides  freights  transported 
into  four  general  classes  "  to  be  designated,  first,  second, 
third  and  fourth  classes,  and  into  special  classes  to  be  des- 

;nated  as  classes  D.,  E.,  F.,  G.,  H.,  I.  and  J.*'  Section  833, 
S.  1879.  The  statute  does  not  define  what  articles  shall 
be  included  in  these  general  classes,  but  it  is  left  to  the 
Commissioners  to  make  the  classifications.  The  statute, 
however,  declares  what  shall  constitute  special  classes  D., 
E.,  G.and  H.,  and  it  specifies  some  of  the  articles  which  shall 
go  into  special  classes  I.  and  J.  It  also  fixes  the  maximum 
rate  of  "charges  upon  the  special  classes.  Class  D.  com- 
prises grain  in  car  toads,  and  the  maximum  rate  is  six  cents 
per  100  pounds  for  the  first  twenty-five  miles.  Class  E.  com- 
prises flour  in  lots  of  fifty  barrels  or  more,  and  lime  in  lots 
of  twenty-four  barrels  or  more,  and  the  highest  charge  al- 
lowed is  twelve  cents  per  barrel  for  the  first  twenty-five 
miles.  Class  H.  comprises  live  stock  and  the  maximum  rate 
is  $10  per  car  load.  "Class  J.  shall  comprise  coal,  brick,  sand, 
stone,  railroad  ties  and  cord  wood,  and  all  heavy  fourth  class 
articles  in  car  loads,"  and  it  is  provided  in  respect  of  rates  : 
*'  Class  J.  not  exceeding  $8  per  car  load  for  the  first  twenty- 
five  miles,"  etc.  As  the  statute  itself,  and  not  the  commis- 
sioners, places  cord  wood  in  class  J.,  and  fixes  the  maximum 
rate  at  $8  per  car  load  for  the  first  twenty-five  miles,  the 
present  case  resolves  itself  into  the  question  as  to  what  is 
meant  by  a  "  car  load  "  ot  cord  wood. 

It  is  to  be  observed  in  the  first  place  that  the  statute  deals 
with   the  movement  of  the  commerce  of  the  country,  and 
must  have  accorded  to  it  a  reasonable  and  practi- 
cable construction  in  the  light  of  usages  existing  R"i«'or 
at  the  date  of  the  enactment.     **  A  statute  applica-  ^7ra7iitoi.' 
ble  to  a  large  trade  or  business  should,  if  possible, 
be  construed,  not  according  to  the  strictest  and  nicest  inter- 
pretation of  the  language,  but  according  to  a  reasonable  and 
business  interpretation  of  it,  with  regard  to  the  trade   or 
business  with  which  it  is  dealing."     Endlich  on  the    Int.  of 
Stat.,  Sec.  83. 

Again,  where  such  a  statute  as  this  has  been  interpreted  by 
those  executive  officers  whose  duty  it  is  to  enforce  it,  and 
their  construction  has  been  acted  upon  for  any  considerable 
time,  due  regard  should  be  paid  to.  such  construction. 
While  the  rulings  of  such  officers  are  not  conclusive  upon 
the  courts,  still  their  construction  of  the  law  is  entitled  to 
weight,  especially  where  there  is  doubt  as  to  the  meaning  of 
the  law.  Says  tfie  author  just  cited,  after  speaking  of  the 
deference  paid  to  the  practice  in  lower  courts,  '*  but  of  almost 
equal  dignity  is  the  practicable  construction  put  upon  an  act 
by  the  government  officers  particularly  charged  with  its  ex- 
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ecution,  especially  where  so  long;  continued  as  to  have  grown 
into  a  rule  of  department  practice." 

Thus  the  construction  01  a  statute  adopted  and  acted  upon 
by  the  executive  in  the  execution  of  his  duty  to  give  effect  to 
the  laws,  or  by  the  secretary  of  the  treasury,  or  the  construct- 
ion of  the  general  insurance  laws  of  the  state  by  its  Attorney 
General  and  other  officers  required  to  act  under  it,  will,  in 
case  of  doubt  or  ambiguity,  be  adopted  by  the  courts,  or,  at 
least,  not  disregarded  by  them,  except  for  coffent  reasons. 
End.  on  Int.  of  Stat.,  §  360  ;  Union  Ins.  Co.  v,  Hoge,  21  How. 

(U.  S.)  35. 

Now  it  must  be  conceded  that  a  "  car  load  of  wood  "  is  a 

very  indefinite  expression,  and  especially  so  in  view  of  the 

fact  that  there  is   no  uniformity  whatever  in  the 

••CsrioAd'*      gj^g  ^^^  strength  of  cars.     One  car  will  carry  only 

toMt.  five  tons,  while  another  can  safely  carry  twenty 

tons.  If  a  car  load  means,  for  the  purposes  of 
making  transportation  charges,  the  amount  that  the  car  can 
reasonably  and  safely  carry,  as  the  plaintiffs  insist,  then  the 
door  is  opened  wide  for  favoritism  and  discrimination.  The 
favored  shippers  will  ^et  the  large  cars  and  the  less  fortunate 
the  small  ones.  This  is  exactly  one  of  the  things  which  the 
law  in  its  general  scope  seeks  to  prohibit.  The  general  ob- 
ject and  purpose  of  a  statute  is  never  to  be  overlooked  in  its 
construction  and  application.  To  prevent  discrimination 
and  bring  about  equality  and  uniformity  of  rates,  the  com- 
missioners have  power,  ^nd  it  is  made  their  duty  to  classify 
freights,  except  where  the  statute  places  named  articles  in 
special  classes.  In  promulgating  the  classification  made  by 
tnem  in  obedience  to  law  they  neld  and  ruled  that  ten  tons 
should  constitute  a  car  load,  and  this  ruling  they  made  in 
view  of  what  they  understand  to  be  the  prevailing  usage 
and  the  object  and  purpose  of  the  law. 

There  is,  it  is  true,  no  evidence  of  a  custom  to  count  ten 
tons  as  a  car  load  in  this  record  save  the  statement  mfcde  by 
the  commissioners  in  their  report. 

Concede  that  this  statement  does  not  establish  the  ex- 
istence of  such  a  custom,  still  the  report  doesshow  that  they 
gave  due  consideration  to  what  they  understood  to  be  an 
established  usage.  They  promulgated  their  ruling  in  1878, 
at  least  four  years  before  any  of  the  charges  now  in  question 
were  made.  They  reported  their  construction  of  the  law  to 
the  general  assembly  late  in  that  year,  and  that  body  ordered 
the  report  and  the  schedule  made  a  part  thereof  printed, 
and  thus  the  ruling  was  sent  broadcast  over  the  state  for  a 
guide,  both  to  shippers  and  carriers. 

Thereafter  and   in  1881  the  legislature  passed  a  law  re- 
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quiring  railroad  companies  to  furnish  double  decked  cars 
for  the  shipment  of  sheep,  and  gave  shippers  the  right  to 
load  both  decks  with  sheep  to  the  aggregate  extent  of  20,000 
pounds  and  made  it  obligatory  upon  the  carrier  to  transport 
the  sheep  as  one  car  load.  This  act  is  in  entire  accord  with 
the  ruling  of  the  commissioners,  and  not  a  disapproval  of 
such  ruling  as  counsel  for  respondent  insists. 

We  think  the  construction  given  to  the  law  by  the  com- 
missioners as  to  what  constitutes  a  car  load  is  reasonable 
and  just,  and  ought  not  to  be  disturbed. 

On  behalf  of  the  respondents  it  is  said  the  railroad  com- 
missioners have  and  had  no  power  conferred  upon  them  to 
declare  what  shall  be  the  size  or  capacity  of  a  freight  car, 
or  what  shall  constitute  a  carload.  We  do  not  say  they 
have  or  had  such  powers.  What  we  say  is  this,  that  they 
are  executive  officers  charged  with  the  special  duty  of  en- 
forcing this  act  of  1875,  and  the  amendments  thereto;  that 
they  have,  in  the  proper  discharge  of  their  duties,  held  that 
ten  tons  constitutes  a  car  load.  That  interpretation  has 
been  acted  upon  long  enough  to  become  a  rule  in  their  de- 
partment, and  should  not  be  disturbed,  unless  plainly  against 
the  law,  and  we  think  it  is  not.  We  believe  it  to  be  a  fair 
and  just  construction  of  the  statute,  just  alike  to  the  shipper 
and  the  carrier. 

Other  arguments  are  made  in  behalf  of  the  respondents  in 
opposition  to  the  conclusion  here  reached,  but  we  do  not 
regard  them  as  sufficient  to  change  or  modify  what  has  been 
said.     Accordingly  the  judgment  is  reversed.     All  concur. 

Meaning  of  a  "Car  Load/' — An  Indiana  case  was  an  action  for  the 
breach  of  a  contract  to  purchase  a  certain  number  of  cars  of  ice.  The 
court  held,  among  other  things,  that  the  contract  was  not  void  for  un- 
certainty, and  that  the  quantity  of  a  "car  load"  oould  be  made  certain 
by  avefment  and  proof.     Schreiber  v.  Butler,  84  Ind.  576. 


Pittsburg,  Cincinnati  &  St.  Louis  R.  Go. 

State. 

{Ohio  Supreme  Court,  March  2,  i8g2.) 

Taxation— "Fee"  of  One  Dollar  per  Mile— Constitutional  Law. — The  Ohio 
Act  of  April  15,  1889,  requiring  •'  every  corporation  or  company  operating 
a  railroad,  or  any  part  of  a  railroad,  within  this  state  "  to  pay  to  the  com- 
missioner of  railroads  and  telegraphs  a  **  fee  "  of  one  dollar  per  mile  for 
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each  mile  of  track  operated  by  it  within  this  state,  contravenes  sections  2 
and  5  of  article  12  of  the  Ohio  constitution,  which  provide  that "  laws 
shall  be  passed  taxing  by  a  uniform  rule  all  moneys,  credits,  invest- 
ments t  *  «  and  also  all  real  and  personal  property  according  to  its 
true  value  in  money."  and  that  "  no  tax  shall  be  levied  except  in  pur- 
suance of  law,  and  every  law  imposins;  a  tax  shall  state  distinctly  the 
object  of  the  same,  to  which  only  it  shall  be  applied." 

Error  to  Franklin  Circuit  Court. 

On  May  i,  1896,  the  state  of  Ohio,  by  its  attorney  general, 
in  an  action  theretofore  begun  and  then  pending  in  the  court 
of  common  pleas  of  Franklin  county,  filed  the  following 
amended  petition .  *'The  plaintiff  says  that  the  defendant  is  a 
corporation  duly  incorporated  under  the  laws  of  the  state  of 
Ohio,  having  its  principal  office  in  the  city  of  Columbus,  in 
said  state,  and  that  on  the  ist  day  of  September,  1889,  it 
operated  two  hundred  and  seventy-four  and  sixty-three 
hundredths  (274.63)  miles  of  railroad  within  the  state  of 
Ohio;  that  on  the  i6th  day  of  October,  1889,  said  defendant 
filed  its  annual  report,  duly  verified,  for  the  year  ending  on 
the  30th  day  of  June,  1889,  in  the  office  of  the  commissioner 
of  railroads  for  this  state  ;  that  it  was  the  duty  of  the  de- 
fendant to  have  filed  said  report  on  the  ist  day  of  Septem- 
ber, 1889,  and  to  have  paid  on  that  day,  to  the  commissioner 
of  railroads,  a  fee  of  one  dollar  ($1.00)  per  mile  for  each  mile 
of  track  operated  by  it  within  the  state  of  Ohio,  but  that 
the  defendant  failed  and  refused,  and  still  fails  and  refuses, 
to  make  said  payment,  or  anv  part  thereof,  to  the  commis- 
sioner, or  any  one  for  him.  Plaintiff  says  that  by  reason  of 
the  failure  of  the  defendant  to  make  said  payment  or  any 
part  thereof,  there  is  due  it  from  the  defendant  the  sum  of 
$274.63,  for  which  it  asks  judgment,  with  interest  from  the 
1st  day  of  September,  1889.  David  K.  Watson,  Attorney 
General."  To  this  amended  petition  a  demurrer  was  inter- 
posed by  the  railwa)'  company  which  was  overruled  by  the 
court ;  and,  the  railway  company  not  desiring  to  plead 
further,  a  judgment  was  rendered  against  it,  for  the  amount 
claimed,  with  interest,  which  judgment  was  affirmed  by  the 
circuit  court  in  a  proceeding  brought  in  that  court  by  the 
railway  company  to  obtain  its  reversal,  whereupon  the 
present  proceedings  were  begun  in  this  court  to  reverse  the 
judgment  of  both  of  said  courts. 

WatsoHy  Burr  &  Livesay  and  J.  H.  Collins^  for  plaintiff  in 
error. 

David  K,  Watson,  for  the  State. 

Bradbury,  J. — The  constitutionality  of  the  act  of  the  gen- 
eral assembly  of   the   state  of  Ohio,  passed  April  15,  1889, 
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(86  Ohio  Laws,  351,)  is  involved  in  the  determination  of 
the  case.  That  act  reads  as  follows:  **  Section 
I.  Be  it  enacted  by  the  general  assembly  of  the  ^J'Vnirt.u'* 
state  of  Ohio,  that  section  251  of  the  Revised  tory pro- 
Statutes  be  supplemented  as  follows:  Sec.  25 la.  tInIodi. 
At  the  time  of  filing  the  report  required  by 
section  two  hundred  and  fifty-one,  every  corporation  or 
company  operating  a  railroad,  or  any  part  of  a  railroad, 
within  this  state,  shall  pay  to  the  commissioner  a  fee  of  one 
dollar  per  mile  for  each  mile  of  track,  whether  main,  branch, 
double,  or  side  track,  operated  by  them  within  this  state. 
Any  corporation  or  company  failing  to  pay  such  fee  at  the 
time  prescribed  shall'  forfeit  and  pay  a  sum  of  not 
less  than  one  thousand  and  not  more  than  five  thousand 
dollars.  All  fees  received  by  the  commissioner  under  this 
section  shall  be  paid  by  him  into  the  state  treasury  upon  an 
order  from  the  auditor  of  state.*'  Section  251,  Rev.  St.,  to 
which  the  section  above  quoted  is  supplementary,  requires 
the  president,  etc.,  of  any  railroad  situate  in  whole  or  in 
part  within  this  state,  to  file  in  the  office  of  the  commis- 
sioner of  railroads  and  telegraphs  a  report  containing  a 
minute  and  elaborate  account  of  its  business  and  transac- 
tions for  the  preceding  year.  The  constitutionality  of  the. 
section  imposing  a  fee  of  one  dollar  per  mile  of  track  is  as- 
sailed on  two  distinct  grounds:  (i)  That  it  contravenes 
section  2,  art.  12,  of  the  constitution  01  this  state,  which  pro- 
vides that  **  laws  shall  be  passed,  taxing  by  a  uniform  rule 
all  moneys,  credits,  investments,  *  *  *  and  also  all  real 
and  personal  property  according  to  its  true  value  in 
money,  *  *  * "  (2)  That  it  violates  section  5  of  the 
same  article,  (12,)  which  provides  that;  "no  tax  shall  be 
levied  except  in  pursuance  of  law,  and  every  law  imposing 
a  tax  shall  state  distinctly  the  object  of  the  same,  to  which 
only  it  shall  be  applied." 

It  this  exaction  from  railroad  companies  imposed  accord- 
ing to  trackage,  is  a  tax,  within  the  meaning  01  the  constitu- 
tion,  then  it  falls   within   the  inhibition  of  both  of 
those   sections   of    our   constitution, — within    the  tio^J^^u,""' 
inhibition  of  section  2,  because  the  railway  prop-  tioa. 
erty,  including  tracks,  within  the  state  is  taxed  by 
the  general   taxing   laws   of   the   state   at  its  true  value  in 
money,    and  the  tracks  of  a  railroad,  being  part  of  its  prop- 
erty,  is  subjected  to  a  burden  not  imposed  upon  any  other 
property    within  the  state,  and  not  imposed  **  according  to 
Its   true  value  in  money  ;'*  and  within  the  inhibition  of  sect- 
ion  5,  because  it  fails  to  state  the  object  for  which  the  tax  is 
levied.     The  question  of  the  constitutionality  of  the  section, 
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therefore,  must  depend  upon  whether  it  shall  be  held  to  levy 
a  tax  or  not,  within  the  meaning  of  the  constitution ;  and 
counsel  direct  their  argument,  in  great  measure,  to  the  dis- 
cussion of  this  point. 

Counsel  for  the  state  contends  at  one  stage  of  his  argu- 
ment that  the  exaction  is  not  a  tax,  but,  instead,  partakes 
more  of  the  nature  of,  and  should  be  treated  as, 
hAid  tiiriaid.  ^^  assessment  levied  according  to  benefits  which, 
it  is  claimed,  accrue  to  the  railroads  operated 
within  the  state,  by  the  provisions  of  the  act  creating  the 
office  and  prescribing  the  duties  of  the  commissioner  of 
railroads  and  telegraphs.  We  are  so  accustomed  to  asso- 
ciate the  doctrine  of  assessments  levied  upon  propert}-  ac- 
cording to  the  benefits  that  may  accrue  to  it  with  its  usual 
subjects  of  application,  some  improvement  of  a  local  char- 
acter, such  as  sidewalks,  grading,  and  paving  highways,  and 
constructing  and  -maintaining  ditches,  and  the  like,  that  the 
two  are  with  difficulty  separated  in  our  mental  operations ; 
but,  nevertheless,  there  may  be  no  such  necessary  connec- 
tion between  them  as  to  forbid  a  far  wider  extension  of  the 
principle,  and  its  application  to  many  other  and  perhaps 
widely  varient  subjects.  But,  however  this  may  be,  it  is  not 
necesssary  to  pursue  the  speculation  further ;  for  the  sum 
exacted  is  an  arbitrary  one,  having  no  apparent  connection 
with  any  benefits  conferred  by  the  act  itself  or  that  to  which 
it  is  supplementary,  and  the  law  fails  to  attempt  in  anv 
manner  whatever  to  provide  a  method  by  which  any  rela- 
tion between  the  benefits  and  burdens  that  it  confers  or  im- 
poses can  be  ascertained,  but  simply  provides  for  the  pay- 
ment of  a  fixed  sum,  which  is  to  be  applied  solely  to  swell 
the  general  revenues  of  the  state.  None  of  the  features 
heretofore  present  in  all  acts  of  the  legislature  which  pro- 
vide for  assessments  upon  property  according  to  the  bene- 
fits it  receives  from  the  operation  of  law  are  discernible  in 
the  act  under  review,  ana  it  cannot  be  assigned  a  place  in 
that  class  of  legislation. 

The  power  of  legislature  to  levy  special  exactions  to  be 
applied  in  payment  of  the  expense  of  governmental  super- 
vision over  certain  lines  of  business,  which  the  state,  in  the 
exercise  of  its  police  powers,  may  supervise,  was  maintained 
by  this  court  in  the  case  of  Cincinnati  Gas-Light  &  Coke  Co. 
V,  State,  18  Ohio  St.  237.  That  case  involved  the  constitu- 
tionality of  an  act  of  the  general  assembly  of  this  state, 
passed  April  6,  1866,  (63  Ohio  Laws,  164;  Swan  &  S.  St.  158,) 
providing  for  the  inspection  of  gas-meters.  The  act  provided 
for  the  appointment  of  an  inspector,  and  prescribed  his 
salary;  provided  also  for  the  purchase  of  such  apparatus  as 
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might  be  required  in  the  performance  of  the  duties  of  his 
office,  and  for  the  purpose  of  paying  the  salary  of  the  in- 
spector and  the  cost  of  the  necessary  apparatus  to  enable 
him  to  perform  his  duties,  provided  that  a  sufficient  sum 
therefor  should  be  assessed  against  the  several  gas  com- 
panies of  the  state  according  to  their  respective  appraised 
valuation.  In  18  Ohio  St:  237,  the  power  of  the  legislature 
to  levy,  the  exaction  imposed  upon  gas  companies  by  the  act 
above  mentioned  was  assailed  upon  the  ground  that  it  con- 
travened the  constitutional  rule  of  equality  in  levying  taxes, 
prescribed  by  section  2  of  article  12  of  the  constitution.  This 
court,  however,  sustained  the  act.  The  opinion-of  the  court 
was  delivered  by  Judge  Brinkerhoff;  and,  while  it  may  be 
contended  that  some  illustrations  are  found  in  the  opinion  of 
that  learned  judge  not  strictly  apposite  to  the  case,  yet  the 
opinion,  taken  as  a  whole,  clearly  shows  that  the  decision 
W2LS  put  upon  the  ground  that  the  exactions  levied  upon  the 
several  gas  companies  were  not  a  tax,  within  the  consti- 
tutional meaning  of  that  term.  This  view  is  supported  by 
the  following  quotation  from  that  opinion  :  **  It  is  settled  by 
the  repeated  decisions  of  this  court  in  Hill  v.  Higdon,  5 
Ohio  St.  243 ;  Reeves  7k  Treasurer,  8  Ohio  St.  333  ;  and 
Baker  v.  City  of  Cincinnati,  11  Ohio  St.  534, — that  the 
section  of  the  constitution  just  referred  to  is  only  applic- 
able to,  and  furnishes  the  governing  principle  for,  all  laws 
levying  taxes  for  general  revenue,  whether  tor  state,  county, 
township  or  municipal  corporation  purposes.  Now,  although 
the  assessment  or  charge  upon  the  gas  companies  of  the  state 
imposed  by  the  statute  in  question  may  be  a  tax,  in  the  widest 
import  of  the  word,  it  certainly  is  not  a  tax  for  purposes  of 
general  revenue.  It  is  the  assessment  of  a  charge  for  a  spe- 
cial purpose,  growing  out  of  the  exercise  of  the  supervisory 
power  of  the  government  over  the  business  in  which  these 
companies  are  engaged."  It  is  true  that  an  examination  of 
the  act  above  mentioned,  providing  for  the  inspection  of  the 
gas  meters,  will  disclose  provisions  highly  beneficial  to  the 
gas  companies;  and  it  is  contended  that  therein  it  differs 
from  the  act  providing  for  a  commissioner  of  railroads  and 
telegraphs.  The  latter  act,  it  is  said,  imposes  burdens  on  the 
railroads  of  the  state,  instead  of  conferring  benefits.  An  in- 
spection  of  this  latter  act  will  disclose  provisions,  some  of 
which  are  burdensome  while  others  are  beneficial ;  but 
whether  the  one  or  the  other  predominate,  we  do  not  think 
it  material  to  inquire  in  this  connection,  for  we  apprehend 
t'hat  the  question  whether  the  act  before  mentioned,  relating 
to  the  inspection  of  gas  meters,  etc.,  was  upon  the  whole  bene- 
ficial, rather  than  burdensome,  to  the  gas  companies  of  the 
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State,  did  not  bear  materially  upon  the  decision  of  the  court 
in  18  Ohio  St.  237.  The  ground  upon  which  that  decision 
was  put,  we  think,  was  that  the  business  of  manufacturing 
and  selling  gas  was  one  that  fell  within  the  police  or  super- 
visory powers  of  the  state,  and  that  the  expense  necessarily 
attending  upon  its  supervision  could  lawiuUy  be  charged 
against  the  gas  companies,  because  the  exaction  made  for 
that  purpose  was  not  a  tax,  within  the  constitutionaF  meaning 
of  that  word.  It  cannot,  we  think,  be  denied  that  the  busi- 
ness  of  transporting  passengers  and  freight  by  the  railroads 
within  this  state  is  clearly  within  the  supervisory  or  police 
powers  of  the  state  as  is  that  of  making  and  vending  gas; 
but,  while  this  is  so,  it  does  not  aid  in  upholding  the  statute 
now  under  consideration,  for  that  statute  does  not  attempt, 
as  the  gas-inspecting  statute  did,  to  provide  a  fund  to  be 
directly  applied  to  liquidate  the  expenses  attending  the  super- 
vision. 

What  is  this  statute?  Its  constitutionality. must  be  deter- 
mined by  its  operation.  It  provides  in  terms  that  there  be 
placed  upon  each  mile  of  railroad  track  within  this  state  an 
exaction  of  one  dollar  per  annum.  The  statute  calls  it  a 
^  fee,"  but  its  nature  is  not  affected  by  the  name  that  may  be 
assigned  to  it.  It  is  an  exaction  levied  upon  railroad  tracks, 
and  railroad  tracks  are  property.  It  does  not  differ  in 
principle  from  a  fixed  sum  levied  upon  all  the  farmers  of  the 
state  for  each  acre  of  land  of  which  they  may  be  seized,  or 
each  head  of  horses  or  other  live-stock  that  they  may  own.  In 
both  instances  the  tax  islevied  upon  property,  but  it  is  neither 
levied  "  according  to  its  true  value  in  money  "  nor  uniformly 
upon  all  property,  both  of  which  are  constitutional  require- 
ments, (section  2,  art.  12,)  if  it  is  a  tax  within  the  consti- 
tutional meaning  of  that  word.  That  it  is  such  a  tax,  we 
think  there  can  be  little,  if  any,  doubt.  A  tax  is  "  a  pecuniary 
burden  imposed  for  the  support  of  the  government.  *  *  * 
Burdens  or  charges  imposed  by  the  legislative  power  of  a 
state  upon  persons  or  property  to  raise  money  for  public  pur- 
poses." 2  Douv.  Law  Diet.  705.  The  money  raised  by  this 
section  under  consideration  is  directed  to  be  paid  into  the 
state  treasury.  It  becomes  a  part  of  the  funds  of  the  state, 
applicable  to  any  conceivable  public  purpose.  There  is  not 
a  word  in  the  section  under  consideration,  or  in  the  act  to 
which  it  is  supplementary,  to  indicate  a  purpose  that  the 
fund  raised  shall  be  limited,  or  even  in  any  way  specially  ap- 
plied, to  the  expenses  incurred  in  supervising  the  railroaas 
of  the  state.  A  law  like  this — the  direct  and  only  purpose  it 
can  accomplish  being  to  create  a  fund  by  an  exaction  on  pro- 
perty to   be  paid   into   the  state  treasury,  to   be  used  indis- 
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criminately  for  any  and  all  public  purposes — must  be  re- 
garded as  creating  a  tax.  It  bears  no  resemblance  to,  and 
should  not  be  confounded  with,  that  class  of  laws  enacted  by 
the  legislature,  the  immediate  object  of  which  is  to  call  into 
active  operation  the  police  powers  of  the  state,  but  which, 
incidentally  or  indirectly,  may  cause  the  production  of  public 
revenue. 

Judgment  of  the  circuit  and  court  of  common  pleas  re- 
versed,  and  petition  dismissed. 


•Gulf,  Colorado  &  Santa  Fe  R.  Co. 

V. 

Ellis. 

(Texas  Supreme  Court,  February  2^  18^2). 

Killing  Stocic— Statute  Allowing  Attorney's  Fee— Constitutional  Law. — A 
statute  allowing  the  plaintiff,  in  an  action  against  a  railroad  company  to 
recover  damages  for  the  killing  of  stocic,  to  recover  an  attorney's  fee  of  ten 
dollars,  does  not  contravene  a  constitutional  provision  prohibiting  special 
laws  providing  for  or  changing  the  method  of  collecting  debts — or  in  alt 
cases  where  a  general  law  could  be  made  applicable,  nor  a  provision  that 
no  one  shall  be  deprived  of  life,  liberty,  property,  privileges,  or  immuni- 
ties, without  due  process  of  law ;  nor  is  such  a  statute  so  discriminatory 
and  opposed  10  the  principles  of  republican  government,  that  it  cannot  be 
presumed  that  the  legislature  had  power  to  pass  it. 

Commissioners'  decision.  Section.  A.  Appeal  from  Lani- 
pasas  District  Court.  • 

Action  to  recover  for  stock  killed.  Judgment  for  plaint- 
iff.    Defendant  appeals. 

/.  W.  Terry,  for  appellant. 

Hobby,  P.  J.— W.  H.  Ellis,  by  next  friend,  H.  W.  Ellis 
brought  this  suit  in  the  justice  court  of  Precinct  No.  i,  in 
Lampasas  county,  against  the  appellant,  on  ac-  caieettud. 
count  for  $So,the  value  of  a  certain  colt  killed  by 
appellant's  engine  and  cars  on  August  12,  1890.  It  was  al- 
leged by  appellee  that  this  claim,  verified  by  affidavit,  had 
been  presented  to  appellant's  stationmaster  nearest  the 
place  where  the  colt  was  killed,  according  to  the  require- 
ment  of  the  Act  of  April  5,  1889,  and  that  the  amount  was 
not  paid  at  the  expiration  of  thirty  days  after  such  presenta- 
tion, wherefore  $10  attorney's  fees,  provided  by  said  Act 
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upon  the  happening  of  the  contingency,  was  claimed.  Ap- 
pellee's answer  admitted  the  correctness  of  the  claim  for 
stock  killed,  but  denied  its  liability  for  the  attorney's  fees. 
Judgment  was  rendered  for  the  amount  claimed.  On  ap- 
peal to  the  district  court,  judgment  was  rendered  for  the 
same  amount.     This  appeal  is  from  that  judgment. 

The  only  question  in  this  case  involves  the  validity  of  an 
Act  of  the  legislature  approved  April  5,  1889,  entitled  "An 

Act  to  regulate  the  presentation  and  collection  of 
vuiom'''"^*   personal  services,  or  labor,  or  for  damages,  or  for 

overcharge  on  freight  against  railway  corpora- 
tions doing  business  in  this  state,  in  cases  where  the  amount 
claimed  does  not  exceed  $$0,  and  to  fix  the  measure  of  dam- 
ages recoverable  in  certain  of  such  cases.  Section  i.  Be  it 
enacted  by  the  legislature  of  the  state  of  Texas  that,  after 
the  time  when  this  Act  shall  take  effect,  any  person  in  this 
state  having  a  valid  dona  ^{/e  claim  for  personal  services  ren- 
dered,  or  labor  done,  or  for  damages,  or  for  overcharges  on 
freight,  or  claims  for  stock  killed  or  injured  by  the  train  of 
any  railway  companv,  provided  that  such  claim  for  stock 
killed  or  injured  shall  be  presented  to  the  agent  of  the  com- 
pany nearest  to  the  point  where  such  stock  was  killed  or  in- 
jured, against  any  railway  corporation,  operating  a  railroad  in 
this  state,  and  the  amount  of  such  claim  does  not  exceed 
$50,  may  present  the  same,  verified  by  his  affidavit,  for  pay- 
ment to  such  corporation,  by  filing  it  with  any  station  agent 
of  such  corporation  in  any  county  where  suit  may  be  insti- 
tuted for  the  same,  and  if,  at  the  expiration  of  thirty  days 
after  such  presentation,  such  claim  has  not  been  paid  or 
satisfied,  he  may  immediately  institute  suit  thereon  in  the 
proper  court;  and  if  he. shall  finally  establish  his  claim,  and 
obtain  judgment  for  the  full  amount  thereof,  as  presented  for 
payment  to  such  corporation  in  such  court,  or  any  court  to 
which  the  suit  may  have  been  appealed,  he  shall  be  entitled 
to  recover  the  amount  of  such  claim,  and  all  costs  of  suit ; 
and,  in  addition  thereto,  all  reasonable  attorney's  fees,  pro- 
vided he  has  an  attorney  employed  in  his  case,  not  to  exceed 
$10,  to  be  assessed  and  awarded  by  the  court  or  Jury  trying 
the  issue." 

The  validity  of  this  law  is  assailed  on  the  ground  that  it  is 
in  violation  of  section  50,  art.  3,  of  the  constitution  of  Texas, 
€«BitiutioB-  which  prohibits  the  legislature  from  passing  any 
Ml  objeftioBB  special  law  providing  for  or  changing  the  methods 
tofuute.  fQj.  ^[jg  collection  of  debts  or  the  enforcing  of 
judgments.     It  is  also  in  violation  of  the  general  clause  of 
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such  section,  which  prohibits  the  legislature  from  passing  a 
special  law  in  all  cases  where  a  general  law  could  be  made 
applicable.  And  it  is  also  violative  ol  the  nineteenth  section 
of  the  bill  of  rights,  which  provides  that  "  no  citizen  of  this 
state  shall  be  deprived  of  life,  liberty,  or  property,  privi- 
leges, or  immunities,  or  in  any  manner  disfranchised,  except 
by  due  course  of  the  law  of  the  land." 

It  has  been  adverted  to,  as  a  remarkable  fact,  by  one  of  the 
judges  of  the  supreme  court  of  the  United  States,  that,  al- 
though this  restrictive  provision  in  the  federal  con-  gtatnt*  not 
stitution,  upon  the  general  government,  has  ex-  micoMtitn- 
isted  for  more  ^;han  a  century  in  that  instrument,  "^""^ 
it  has  been  rarely  invoked  in  its  application  to  that  govern- 
ment. While,  oh  the  other  hand,  it  has  only  constituted  a 
part  of  the  constitution  for  a  few  years  in  its  restraint  upon 
the  power  of  the  states,  the  cases  have  been  numerous  in  the 
federal  courts  where  those  tribunals  have  been  urged  to  de- 
clare that  state  legislatures  have  deprived  their  citizens  of 
property,  etc.,  without  due  process  of  law.  Abundant  evi- 
dence, it  is  said,  exists,  indicating  that  there  is  a  strange  mis- 
conception of  the  scope  of  this  provision  in  the  fourteenth 
amendment.  Davidson  v.  New  Orleans,  96  U.  S.  97  et  seq, ; 
6  Myers,  Fed.  Dec.  §§  701,  702.  After  volumes  written  and 
spoken  on  this  subject  with  a  view  to  the  exposition  of  these 
phrases,  no  general  definition  of  them  has  been  found  which 
will  cover  every  case.  **  When  the  law  of  a  state  imposes 
any  charge  or  burden  upon  property  for  the  public  use, 
whether  for  the  whole  state,  or  a  limited  portion  thereof, 
and  the  laws  provide  a  mode  of  conforming  or  contesting 
such  charge,  in  the  ordinary  courts  of  justice,  with  such 
notice  to  the  person,  or  such  proceeding  in  regard  to  the 
property,  as  is  appropriate  to  the  nature  of  the  case,  the 
judgment  in  such  proceedings  cannot  be  said  to  deprive  the 
owner  of  his  property  without  dae  process  of  law,  however 
objectionable  it  may  5e  otherwise."  Id.  The  full  significance 
o!  these  ohrases  is  said  to  be  that  statutes  which  would  de- 


prive a  citizen  of  the  rights  of  person  or  property,  without 
a  regular  trial  according  to  the  course  and  usage  of  the 
common  law,  would  not  be  the  law  of  the  land.  They  were 
intended  to  protect  the  individual  against  the  "arbitrary 
exercise  of  the  power  of  government,  unrestrained  by  the 
established  principles  of  private  rights  and  distributive  jus- 
tice." "  *  Due  process  of  law  'undoubtedly  means  in  the  due 
course  of  proceedings,  according  to  those  rules  and  forms 
established  for  the  protection  of  private  rights."  "  Such  an 
exercise,  in  each  particular  case,  of  the  powers  of  the  gov- 
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ernraent,  as  the  settled  maxims  of  law  permit  and  sanction, 
and  under  such  safeguards,  for  the  protection  of  individual 
rights,  as  those  maxims  prescribe  for  the  class  of  cases  to 
which  the  one  in  question  belongs." 

None  of  these^principles  (which  have  become  so  familiar, 
and  are  so  deeply  impressed  on  the  legal  mind,  that  the  cita- 
tion  of  authorities  in  their  support  is  unnecessary)  can  it  be 
said,  we  think,  are  violated  by  the  statute  under  considera- 
tion. It  makes  ample  provision  for  a  trial  and  adjudication, 
upon  the  merits  of  the  claim,  for  stock  killed,  in  accordance 
with  the  forms  and  established  usages  for  the  protection  of 
private  rights,  and  prescribes  a  safeguard  in  the  requirement 
that  an  attorney  shall  be  in  fact  employed  before  the  costs 
therefor  shall  be  taxed,  not  found  in  other  cases.  This  act 
**  hears  before  it  concludes,  proceeds  upon  inquiry,  and  ren- 
ders judgment  only  after  trial."  Since  the  Dartmouth  Col- 
lege Case,  4  Wheat.  (U.  S.)  518,  these  have  been  the  recog- 
nized tests  for  determining  whether  property  or  rights  have 
been  taken  without  due  process  of  law,  or  in  accordance 
with  "  the  law  of  the  land." 

There  is  nothing  \n  the  **  able  and  interesting  opinion  "  in 
Taylor  v.  Porter,  2  Hill.  (N.  Y.)  140,  to  which  we  may  not 
assent  without  conflicting  with  the  views  entertained  by  us 
on  the  question  now  before  us.  In  that  case  the  power  of 
the  legislatur-e  of  the  state  of  New  York  to  authorize  a  pri- 
vate road  to  be  laid  out  over  the  lands  of  a  person,  without 
his  consent,  was  held  to  be  unconstitutional.  Private  prop- 
c  J  ty,  it  was  said,  could  not  be  taken  for  public  use  without 
just  compensation  therefor.  And  the  power  of  the  legisla- 
ture to  transfer  or  take  the  property  of  one  person,  for  the 
use  or  benefit  of  another,  was  repudiated,  as  it  could  not  be 
taken  without  due  process  of  law.  The  want  of  analogy  be- 
tween that  case  and  the  present  is  too  obvious  to  require 
discussion. 

Nor  do  we  believe  that  the  objection  that  the  act  is  a  spe- 
cial law,  and  obnoxious,  because  it  is  applied  to  a  class  of 
citizens  only,  is  well  founded.  To  make  a  statute  a  public 
law  of  general  application,  it  is  not  essential  that  it  should 
extend  even  to  all  parts  of  the  state.  It  has  been  held  suffi- 
cient if  it  applies  to  all  persons  within  the  limits  defined  by 
the  act.  Cooley,  Const.  Lim.  p.  488,  note  2.  Laws  may  be 
extended  to  all  citizens,  or  be  confined  to  particular  classes, 
as,  for  example,  bankers,  miners,  traders,  and  the  like. 
"The  power  that  legislates  for  the  state,  it  is  said,  must  de- 
termine whether  its  rules  shall  extend  to  all  of  its  citizens, 
or  a  class  of  them  only."  Cooley,  Const.  Lim.  p.  488. 
"The  business  of  common  carriers  is  referred  to  as  requir- 
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ing  special  statutory  regulations  for  the  general  benefit. 
*  *  *  If  otherwise  unobjectionable,  these  laws  are  only 
required  to  be  general  in  their  application  to  them."  Id, 
Of  the  policy  and  propriety  of  such  laws,  the  legislative  de- 
partment alone  must  determine.  It  has  been  held  that  a 
statute  is  general  and  uniform  in  its  operation  when  it  affects 
equally  all-  brought  within  the  relations  and  circumstances 
provided  for,  although  it  may  not  operate  on  every  citizen. 
3  Am.  &  Eng.  Enc.  Law,  p.  697.  We  are  of  the  opinion  that 
the  act  in  question  does  not  belong  to  that  class  of  special 
laws  the  legislature  is  prohibited  from  the  passage  of  by  the 
constitution  of  our  state. 

If,  however,  these  views  are  correct,  we  are  confronted 
with  appellant's  proposition  to  the  effect  that,  if  the  act  is 
not  prohibited  by  any  special  constitutional  man- 
date, "  it  is  so  discriminatory  in  its  character,  be-  ^'^"]J"'^*^ 
ing  directed  against  one  class  of  citizens  only,  and  ter  of  statute, 
is  so  opposed  to  the  principles  of  republican  gov- 
ernment, that  it  can  not  be   presumed   that  the  people  in- 
tended to  have  conferred  the  power  on  the  legislature  to 
pass  it.'* 

The  ablest  and  most  conservative  writers  on  constitutional 
law  seem  to  entertain  grave  doubts  as  to  the  wisdom  and 
propriety  of  the  judicial  department  venturing  upon  the 
dangerous  ground  of  declaring  a  statute  void  because  it  is 
unjust  or  oppressive,  or  is  supposed  to  affect  the  natural 
rights  of  the  citizen,  because  it  is  violative  of  the  funda- 
mental principles  of  republican  government,  unless  it  appears 
that  these  principles  are  placed  beyond  legislative  control 
by  the  terms  of  the  constitution.  This  is  founded  on  the 
reason  that  these  principles  are  so  susceptible  to  the  vary- 
ing demand,  growing  out  of  public  necessity  and  expedfi- 
ency,  that  they  cannot  always  be  incorporated  in  the  consti- 
tution; and  it  is  only  generally,  where  they  have  found  ex- 
pressions in  that  instrument,  that  the  ** principles  of  republi- 
can government  *'  constitute  a  guide  tor  our  action,  or  re- 
straint on  legislative  power. 

Numerous  illustrations  are  given  by  Judge  Cooley  of  the 
legislative  disregard  and  invasion,  in  a  restricted  sense,  of 
what  may  be  termed,  in  the  abstract,  "republican  princi- 
ples," among  which  he  cites  the  imposition  of  taxation  with- 
out representation,  the  interference  by  police  regulations  in 
local  affairs,  etc.  Cooley,  Tax'n,  pp.  205,  206.  We  are  not 
able  to  see  that  the  principles  invoked  with  ability  in  appel- 
ant's  brief  are  violated  by  the  act  under  consideration,  nor 
do  we  think  the  cases  discussed  so  fully  by  him  are  decisive 
of  the  question  before  us. 

49  A.  &  E.  R.  Gas. — 33 


5 14  GULF,   C.  &  S.   F.  R.   CO.   V.   ELLIS.  [VOL.  49 

The  question  before  the  court  in  the  case  of  Durkee  v. 
City  of  Janesville,  28  Wis.  464,  a  case  relied  on  bv  appellant, 
was  whether  a  law  of  that  state  which  provided  that  no 
costs  should  be  recovered  against  the  city  of  Janesville  in 
any  action  commenced  by  the  city  to  set  aside  any  tax  as- 
sessment or  deed,  or  to  prevent  the  collection  of  taxes,  etc., 
in  said  city  was  constitutional.  This  act  was  there  held  to 
be  void,  because  it  was  not  within  the  proper  scope  of  the 
legislative  power  to  exempt  by  name  corporations  from  the 
operation  of  general  laws,  providing  that  the  prevailing 
party  should  recover  his  costs.  The  difference  between  the 
question  in  that  case  and  that  before  us  is  too  obvious  to  re- 
quire anything  further  than  the  statement  of  the  questions, 
respectively. 

It  has  been  held  in  this  state  that  it  is  the  statutory  duty 
of  a  railroad  to  fence  its  track  in  those  places  where  it  can 
be  properly  done.  International  &  G.  rl.  R.  Co.  t/.  Cocke, 
64  Tex.  151,  23  Am.  &  Eng.  R.  Cas.  226;  Missouri  Pac.  R.  v, 
Dunham,  68  Tex.  231,  31  Am.  &  Eng.  R.  Cas.  530.  Such  be- 
ing the  construction  of  our  statute,  (article  4245,)  this  duty 
may  be  enforced  by  the  penalty  prescribed  in  the  act  as- 
sailed in  this  case,  providing  for  the  assessment  of  reason- 
able attorney's  fees  against  tne  company,  if  the  claim  for  the 
stock  killed  be  established  as  therein  provided,  by  judgment. 
A  similar  statute  was  held  to  be  valid  on  this  ground  in  the 
state  of  Illinois.  Peoria,  D.  &  E.  R.  Co.  v,  Duggan,  109  111. 
5  38,  20  Am.  &  Eng.  R.  Cas.  489.  There  is  nothing  to  show  that 
th^  stock  killed  on  which  the  claim  in  this  case  is  founded, 
was  not  killed  on  the  railroad  at  a  point  where  it  was  not 
fenced. 

In  addition  to  the  views  we  have  expressed,  we  believe  it 
to  be  entirely  within  the  power  of  the  legislature  to  iix  the 
measure  of  damages  in  certain  cases,  which  it  appears  from 
the  caption  of  the  act  was  the  purpose  of  the  statute.  This 
power  has  been  heretofore  exercised.  Such  damages  are  au- 
thorized as  a  compensation  for  injuries  sustamed  by  reason 
of  **  delay  of  rights,"  as  was  the  case  under  article  1580, 
Pasch.  Dig.,  where  the  supreme  court  was  authorized  to  as- 
sess, in  cases  of  appeal,  10  per  cent,  damages  for  delay.  So, 
too,  in  cases  of  the  trial  of  the  right  of  property,  on  the  fail- 
ure of  the  claimant  to  establish  his  right,  similar  damages 
were  allowed  to  be  assessed  on  the  value  of  the  property. 
Rev.  St.  arts.  4840,  4843.  These  articles,  in  so  far  as  the 
power  of  the  legislature  is  involved,  are  similar  to  the  act  in 
this  case.  But  the  power  to  regulate  thus  the  measure  of 
damages  in  those  cases  has  not  been  denied  by  the  courts. 

Our  opinion  is  that  the  act  is  not  subject  to  the  objections 
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urged,  under  the  assignments  of  error  presented  by  appel- 
lant, and  we  think  the  judgment  should  be  affirmed. 

Per  Curiam.    Affirmed,  as  per  opinion  of  commission  of 
appeals. 

• 

Statutes  Allowing  Recovery  of  Attorney's  Fee  in  Actions  Against  Railroad 
Companies. — There  Is  considerable  conflict  among  the  decided  cases  as  to 
whether  a  statute  allowing  the  plaintiff  in  an  action  to  enforce  a  statutory 
liability  of  a  railroad  company  to  recover  a  certain  amount  as  an  attorney's 
fee,  is  constitutional.     Most  of  these  statutes  confine  such  a  recovery  to 
actions  to  recover  damages  for  the  killing  of  live  stoclc.     In  such  cases 
the  allowance  of  an  attorney's  fee  is  in  the  nature  of  a  penalty  for  failure 
of  the  company  to  fence  its  track,  and,  according  to  the  weight  of  authority, 
it  is  not  unconstitutional.    Thus,   in  Illinois  it  has  been   held  'that  the 
statute  making  railroad  companies  liable  for  attorney's  fees  in  actions  for  * 
killing  stock,  is  not  objectionable  as  special  legislation.    The  statute  was 
upheld  as  being  in  the  nature  of  a  penalty  for  non-compliance  with  the 
duty  of  fencing,  and  as  a  police  regulation  for  the  protection  of  animals, 
and  for  the  public  welfare.     Peoria,  D.  &  F.  R.  Co.  v.  Duggan,  109  111.  537, 
20  Am.  &  Eng.  R.  Cas.  489.     And  in  Minnesota^  a  statute  which  provided 
an  extra  allowance  of  ten  dollars  in  justice's  courts,  and  double  costs  in 
the  district  court  in  case  of  recovery  in  actions  against  railroads  for  killing 
stock,  was  held  not  to  be  unconstitutional,  but  a  legitimate  exercise  of 
legislative  discretion.    There  was  said  to  be  no  force  in  the  objection  that 
such  legislation  is  unequal  or  partial,  for  the  reason  that  it  is  applicable  to 
all  railroad  corporations  in  the  state,  and  to  all  plaintiffs  claiming  damages 
for  cattle  killed  through  their  negligence.    Johnson  v.  Chicago,  M.  &  St. 
Paul    R.^Co.  29   Minn.  425.     In  Kansas  the  supreme  court  held  that  a 
statute  giving  a  "  reasonable  attorney  fee  "  to  the  plaintiff,  in  case  of  a 
recovery  for  tne  prosecution  of  his  suit  against  a  railroad  company  for  the 
value  of  stock  killed  or  injured,  is  constitutional.     Although  such  a  pro- 
vision may  seem  harsh  or  rigorous,  it  is  in  the  nature  of  a  penalty  and  is 
not  beyond  the  power  of  a  legislature.     Kansas  Pacilic  R.  Co.  v.  Mower, 
16  Kan.  573.    Atchison  &  N.  K.  Co.  v.  Harper,  19  Kan.  529.     In  Missouri 
a  statute  giving  an  attorney's  fee,  as  costs  in  favor  of  the  plaintiff  in  suits 
for  an  injury  to  stock  resulting  from  the  failure  of  a  railroad  company  to 
fence  its  track,  has  been  upheld  as  a  valid  exercise  of  the  police  power  of 
the  state,  and  held  not  to  be  in  conflict  with  the  constitutional  provision 
prohibiting  special  laws  granting  exclusive  privileges.    Perkins  v,  St.  Louis, 
I.  M.  &  S.  R.  Co.,  103  Mo.  52.     The  provision  in  the  Iowa  **  joint  through 
rate  **  act  that  when  a  recovery  is  had  for  its  violation  attorney's  fees  are 
to  be  adjudged  against  .the  defendant,  does  not  render  such  act  void 
either  as  granting  an  exclusive  privilege  to  certain  suitors  or  as  the  im- 
position of  a  penalty  upon  the  right  defense.     Burlington,  C.  R.  &  N.  R. 
Co.  V.  Dey,  (Iowa),  45  Am.  &  Eng.  R.  Cas.  391. 

A  statute  allowing  an  attorney's  fee  in  stock  killing  cases  seems  to  be 
as  much  a  police  regulation  as  is  a  statute  allowing  the  recovery  of  double 
damages  in  such  cases.  Perkins  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  103  Mo. 
52.  And  it  has  been  held  by  the  United  States  supreme  court  that  these 
-double  damage  acts,  which  are  in  force  in  many  of  the  states,  are  consti- 
tutional and  valid.  Missouri  Pacific  R.  Co.  v.  Humes,  115  U.  S.  512,  22 
Am.  &  Eng.  R.  Cas.  557. 

In  Arkansas  it  has  been  held  that  under  a  statute  providing  that  for  an 
over-charge  by  a  railroad  companv,  it  shall  forfeit  and  pay  not  less  than 
Afty  nor  more  than  three  hundred  dollars  and  costs,  including  a  reason- 
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able  attorney's  fee,  the  attorney's  fee  is  a  part  of  the  penalty  for  the  viola- 
tion of  the  provisions  of  the  act,  and  stands  upon  the  same  footing  as  the 
money  judgment  to  be  recovered  ;  and  including  it  as  a  part  of  the 
penalty  is  not  making  the  act  objectionable  as  being  partial  or  unequal 
legislation.  Dow  «/.  Beidelman,  49  Ark.  455.  31  Am.  &  Eng.  R,  Cas.  14. 
But  in  the  same  state  a  statute  providing  that  where  stock  is  killed  or 
injured  by  railfoads,  the  damages  shall  be  assessed  by  arbitration,  and  if 
either  party  refuses  to  abide  by  the  award  and  takes  the  case  before  the 
courts,  and  shall  not  recover  a  more  favorable  judgment  than  the  award, 
such  party  shall  be  assessed  a  reasonable  attorney's  fee  for  the  opposing 
litigant,  is  unconstitutional.  St.  Louis,  L  M.  &  S.  R.  Co.  v,  Williams,  49 
Ark.  492,  31  Am.  &  Eng.  R.  Cas.  555. 

In  Michigan  a  statute,  which  authorizes  the  taxing  of  an  attorney's 
fee  against  a  railroad  company  in  addition  to  the  costs  in  the  event  01  a 
judgmeiTt  being  recovered  against  it  for  killing  or  injuring  stock  through 
its  &ilure  to  fence  its  road,  was  held  to  be  in  the  nature  of  a  penalty  im- 
posed upon  a  class  and  therefore  open  to  the  objection  that  it  was  partial 
legislation.  The  supreme  court  held  that  such  an  act  was  unconsti- 
tutional and  void.  Wilder  2/.  Chicago  &  W.  M^R.  Co,,  70  Mich.  382,  35 
Am.  &  Eng.  R.  Cas.  162  ;  Lafferty  v.  Chicago  &  W.  M.  R.  Co.,  71  Mich. 
35 ;  Schut  V,  Chicago  &  W.  M.  R.  Co.,  70  Mich.  433 ,  Rinear  v.  Grand 
Rapids  &  I.  R.  Co.,  70  Mich.  620.  And  the  Mississippi  act  of  1882,  giving 
an  attorney's  fee  to  an  individual  in  appeals  in  actions  to  which  a  corpora- 
tion is  a  party,  has  been  held  unconstitutional  because  violative  of  consti- 
tutional provisions  as  to  equality  before  the  laws.  Chicago,  St.  Louis  & 
N.  O.  R.  Co.  V.  Moss,  60  Miss.  041,  20  Am.  &  Eng.  R.  Cas  555.  So.  in 
Alabama,  it  has  been  held  that  a  statute  which  requires  a  reasonable 
attorney's  fee,  not  exceeding  twenty  dollars,  to  be  assessed  by  the  court  as 
a  part  of  the  costs  against  every  unsuccessful  appellant  in  suits  against 
railroads  for  killing  stock  under  said  statute,  is  anconstitutionah  and  void, 
as  violating  the  equality  of  rights  secured  by  the  state  and  federal  consti- 
tution.    South  &  North  Alabama  R.  Co.  v,  Morris,  65  Ala.  193. 

In  Kansas,  where  the  findings  show  that  an  animal  was  injured  on  a 
railroad  track  through  the  failure  of  the  company  to  fence,  and  the  negli- 
gence of  the  company  in  running  and  operating  the  train,  attorney's 
fees  are  recoverable  under  the  statute  of  1874.  Central  Branch  Union 
Pacific  R.  Co.  V,  Nichols,  24  Kan.  242.  Missouri  Pac.  R.  Co.  v.  Abney,  30 
Kan.  41.  To  recover  an  attorney's  fee,  under  the  railroad  stock  law  of 
Kansas,  it  is  not  essential  that  the  plaintiff  should  state  in  his  pleading 
that  the  employment  of  an  attorney  in  the  case  was  necessary.  The  full 
statement  of  the  facts  concerning  the  injury  and  the  prayer  for  an 
attorney's  fee  will  sustain  a  recovery.  Kansas  City,  F.  S.  &  6.  R.  Co.  7*. 
Burge.  40  Kan.  734,  40  Am.  &  Eng.  R.  Cas.  181'  Under  the  Kansas 
statute,  the  attorney  fee  allowed  is  for  the  prosecution  of  a  suit  and 
covers  the  entire  prosecution,  from  the  commencement  until  the  final 
termination  in  the  district  court.  Missouri  River  F.  S.  &  G.  R.  Co.  v. 
Shirley,  20  Kan.  660. 

Under  the  Illinois  statute  the  liability  of  the  railroad  company  for 
attorney's  fees  in  an  action  to  recover  for  an  injury  to  animals  arises  at  the 
same  instant  with  its  liability  for  damages,  and  such  fee  may  be  assessed 
in  the  same  suit  with  the  damages,  the  law  not  favoring  a  multiplicity 
of  actions.  Peoria,  D.  &  E.  R.  Co.  v.  Duggan,  109  III.  537,  20  Am.  &  Eng. 
R.  Cas.  489.  Where  the  law  makes  provision  for  the  recovery  of  an 
attorney's  fee  for  the  prosecution  of  a  suit  for  damages  for  killing  stock, 
there  is  less  reason  for  favoring  insufficient  and  defective  complaints  in 
those  actions  than  in  the  ordinary  cases  commenced  in  justice's  courts. 
St.  Louis  &  S.  F.  R.  Co.z/.  Byron,  24  Kan.  350.    In  such  cases  the  de- 
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fendant  may  insist  upon  legal  accuracy  in  the  plaintifT's  pleadings  and 
proceedings,  even  before  a  justice  of  the  peace ;  and  where  the  bills  of 
particulars  alleges  that  "  twenty-five  dollars  is  a  reasonable  fee  for  the 
prosecution  of  this  action,"  and  contains  no  other^  allegations  as  to  the 
value  or  necessity  of  attorney  fees,  no  judgment  should,  in  the  absence 
of  defendant,  be  entered  for  a  larger  amount,  although  on  appeal  and  in 
the  district  court ;  and  this,  notwithstanding  the  bill  prays  for  twenty-five 
dollars  attorney  fee  in  a  justice's  court,  and  "twenty  dollars  as  a  reasonable 
fee  for  trial  thereof  in  the  district  court."  St.  Louis  &  S.  F.  R.  Co.  v. 
Armstrong,  25  Kan.  561. 

In  .an  action  against  a  railway  company  in  a  justice's  court  under  chap. 
94  of  the  Kansas  laws  of  1874,  for  killing  plaintiff's  cow,  where  plaintiff 
does  not  allege  in  his  bill  of  particulars  that  the  company's  road  was  not 
fenced,  and  says  nothing  about  attorney-fees  except  in  the  prayer  for 
judgment, and  the  only  prayer  for  judgment  is  "for  said  sum  of  thirty  dollars, 
together  with  costs  of  suit,  and  a  reasonable  attorney-fee  for  the  prosecution 
of  this  suit,"  and  the  case  is  tried  both  in  the  justice's  court  and  in  the  dis- 
trict court  upon  this  bill  of  particulars  without  any  objection  being  made  as 
to  its  sufficiency,  and  the  district  court  finds  specially,  among  other  things, 
that  the  road  was  not  fenced,  that  the  cow  was  worth  thirty  dollars,  that  a 
reasonable  attorney-fee  for  prosecuting  the  suit  in  the  justice's  court  was  ten 
dollars,  and  in  the  district  court  twenty-five  dollars,  lor  which  sums  judg- 
ment is  rendered  against  the  defendant,  with  costs,  and  the  defendant  then 
brings  the  case  to  the  supreme  court,  and  assigns  for  error  merely  that  "  the 
decision  of  said  judge  w^as  contrary  to  law,"  and  the  question  of  the  suffi- 
ciency of  the  plaintifT's  bill  for  particulars  is  raised  for  the  first  time  in  the 
supreme  court,  and  then  by  brief  only  ;  AM,  that  the  judgment  of  the  dis- 
trict court  will  not  be  disturbed  merely  because  of  any  supposed  in- 
sufficiency in  the  plaintiff's  bill  of  particulars,  nor  will  it  be  disturbed 
because  of  any  supposed  insufficiency  in  the  findings  of  the  court 
below  with  respect  to  attorney-fee.  Kansas  Pacific  R.  Co.  v,  Yanz. 
16  Kan.  583. 

In  an  action  for  killing  stock,  where  the  action  was  commenced  before 
a  justice  of  the  peace,  and  the  bill  of  particulars  set  forth  all  the  facts  of 
the  plaintifT's  case,  without  mentioning,  however,  any  attorney's  fee,  and 
then  prayed  for  a  judgment  against  the  defendant  railway  company  for  the 
value  of  the  heifer  and  costs  of  suit,  "  and  that  such  attorney-fee  be  taxed 
against  the  defendant  as  this  court  may  think  reasonable,"  and  the  parties 
afterwards,  in  the  district  court,  in  an  agreed  statement  of  the  facts  of  the 
case,  agreed  "  that  if  the  defendant  is  liable  to  pay  an  attorney  fee  in  this 
casd,  under  the  the  foregoing  facts,  the  sum  of  twenty  dollars  would  be  a 
reasonable  fee  for  the  plaintifT's  attorney  for  prosecuting  said  action ; "  and 
the  case  was  submitted  to  the  trial  court  upon  .the  pleadings  and  the 
agreed  statement  of  facts,  and  no  question  was  at  any  time  raised  with 
reference  to  the  sufficiency  or  insufficiency  of  the  bill  of  particulars  with 
regard  to  the  plaintiff's  claim  for  an  attorney-fee  ;  and  the  court  below, 
after  deciding  that  the  railway  company  was  liable  for  the  value  of  the 
heifer  and  costs,  held  that  the  defendant  was  also  liable  to  pay  plaintifl  an 
attorney-fee  of  twenty  dollars,  and  rendered  judgment  accordingly: 
J/M,  that  the  trial  court  did  not  err  with  respect  to  the  attorney-fee. 
Missouri  Pacific  R.  Co,  7/.  Abney,  30  Kan.  41. 

M.  commenced  an  action  in  a  justice's  court  against  a  railroad  company, 
under  the  "  act  relating  to  killing  or  wounding  stock  by  railroads,"  and 
set  forth  in  his  bill  of  particulars  a  good  cause  of  action  for  thirty-five 
dollars  damages  for  killing  his  cow,  and  then  alleged  "  that  ten  dollars,  is  a 
reasonable  attorney- fee  for  the  prosecution  of  this  suit,"  and  "  prayed  for 
judgment  against  the  said  defendant  for  the  said  sum  of  thirty-five  dollars. 
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his  damages  sustained  as  aforesaid,  and  ten  dollars  attorney-fee  for  the 
prosecution  of  this  suit,  and  costs."  In  the  district  court,  to  which  the 
case  was  afterward  taken  on  appeal,  the  jury  found  from  the  evidence  for 
the  plaintiff,  and  assessed  his  damages  at"  thirty  *five  dollars,  and  ten  dollars 
attorney-fee,"  and  judgment  was  rendered  accordingly,  and  it  appears 
from  the  record  that  the  plaintiff  was  assisted  by  an  attorney.  HM,  that 
the  judgment  for  the  attorney-fee  will  not  be  reversed  w^here  no  reason  tor 
such  reversal  can  be  given  except  that  the  said  bill  of  particulars  does  not 
state  facts  sufficient  to  authorize  such  a  judgment.  St.  Louis,  Lawrence 
8l  Western  R.  Co.  v.  Miller,  18  Kan.  212. 


Meeker 

V, 

Northern  Pacific  R.  Co. 

(Oregon  Supreme  Courts  January  11^  iSg2,) 

Killing  Stock — Construction  of  Statute— Cause  of  Injury— Absence  of  Ac* 
tual  Collision. — Under  a  statute  (Hill's  Code  Or.  §  4044)  making  railroad 
companies  liable  for  killing  or  injuring  stock  *'  upon  or  near  any  unfenced 
track  *  ♦  *  whenever  such  killing  or  injury  is  caused  by  any  moving 
train  or  engine  or  cars  upon  such  track,''  it  is  not  essential  to  a  recovery 
that  the  killing  or  injuring  be  caused  by  an  actual  contact  of  the 
moving  cars  or  engine  with  the  animal.  If  the  want  of  a  fence  permits 
an  anima!  to  get  on  a  track,  where  it  is  frightened  by  an  approaching 
train  and  flees  down  the  track  to  escape  the  danger,  and  in  that  flight 
runs  into  an  open  trestle  and  is  injured,  the  railroad  company  is  liable 
under  such  statute. 

Appeal  from  Columbia  Circuit  Court. 

Dolphy  Bellanger,  Mallory  &  Simony  for  appellant. 

McBride  Gr  Dresser,  for  respondent. 

Lord,   J. — This   was   an  action   brought   under  §    4044, 

Hiirs  Code,  to  recover  damages  for  the  alleged  value  of   a 

mare,  which  had  entered  upon  the  railroad  track 

Case  tuted.     ^j  ^^^  defendant  company,  where  the   same  was 

unfenced,  and  while  there  was  driven  by  a  moving  train 
into  an  open  trestle,  and  so  crippled  and  injured  as  to  be 
rendered  valueless.  The  facts  tended  to  show  that  there 
were  some  three  or  four  horses,  including  the  mare,  running 
at  large  upon  a  range  that  entered  upon  the  unfenced  track 
of  the  defendant's  railroad  ;  that  not  far  behind  where  the 
horses  entered  upon  the  track  was  an  engine  and  a  train 
coming  along,  and  that  as  soon  as  the  engineer  discovered 
them  he  sounded  the  alarm  whistle  of  the  engine,  as  is 
usually  given  when  stock  is  on  the  track  ;  and  that  the 
horses  becoming  frightened  at  the  approaching  train,  or  the 
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sound  of  the  whistle,  or  both  combined,  commenced  running 
along  the  track,  fdJlowed  by  the  engine  and  train,  until  thev 
reached  an  open  trestle  on  the  track,  where  the  mare  fell 
and  broke  her  foreleg  just  below  the  knee-joint,  while  the 
others  passed  over  without  injury  ,  that  neither  the  engine 
nor  any  part  of  the  train  came  m  actual  contact  or  collis- 
ion with  any  of  the  horses  or  mare,  but  was  stopped  more 
than  100  feet  before  reaching  the  trestle  where  the  mare 
fell;  that  the  track  along  which  the  horses  were  running 
was  graded  part  of  the  way  on  the  side  of  a  hill,  the  banks 
on  both  sides  being  steep,  and  there  being  not  to  exceed  two 
places  where  they  could  leave  the  track,  without  great 
difficulty  or  danger,  from  the  place  of  their  entry  upon  the 
track  to  the  trestle  or  place  where  the  mare  was  injured. 

Substantially  upon  this  state  of  facts  the  counsel  for  the 
defendant  moved  for  a  nonsuit,  upon   the  ground  that   the 
evidence   for  the   plaintiff  disclosed  no   liability, 
in  that  the  animal  was  not  **  touched  by  any  train,  p"*|[^j|J^. 
car,  or  engine   of   the   defendant,"   and   that  the 
company  is  "  not  liable  for  frightening  the  animal."  Upon  the 
motion  being  overruled,  the  defendant  excepted,  and  the  er- 
ror assigned  in  this  regard  constitutes  the  important  ques- 
tion to  be  determined. 

That  question  involves  the  proper  construction  of  §  4044, 
Hill's  Code,  which  provides,  that  "  any  person  *  *  *  or 
corporation,  owning  or  operating  any  railroad,  shall  be 
liable  for  the  value  of  any  horses,'*  etc.,  "  killed,  and  for  rea- 
sonable damages  for  any  injury  to  any  such  live-stock  upon 
or  near  any  unfenced  track  of  any  railroad  in  this  state, 
whenever  such  killing  or  injury  is  caused  by  any  moving 
train  or  engine  or  cars  upon  such  track."  The  contention 
for  the  defendant  is  that  the  "  killing"  or  *' injury  "  men- 
tioned in  the  section  hns  reference  to  (jnly  such  as  results 
from  or  is  caused  by  actual  contact  of  the  moving  train  or 
engine  or  cars  with  the  animal  killed  or  injured.  If  it  was 
intended  by  the  statute  that  the  "  killing  or  injury  "  must 
have  been  caused  by  actual  collision,  that  is,  the  stock 
must  have  been  killed  or  injured  by  actual  contact  or 
collision  with  a  "  moving  train  or  engine,"  upon  such  track, 
then  the  defendant  is  not  liable,  and  the  plaintiff  cannot  re- 
cover  upon  the  evidence ;  for,  while  it  is  clear  that  the  rail- 
road was  not  fenced,  where  the  duty  to  fence  existed,  by 
reason  of  which  the  horses  got  upon  the  track,  it  is  equally 
clear  that  none  of  them  were  struck  by  the  engine,  and 
thereby  killed  or  injured  ;  but  that  while  thus  on  the  track 
the  mare,  and  the  other  horses,  becoming  frightened,  either 
.  at  the  noise  of  the  approaching  train,  or  the  repeating  sound- 
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mg  of  the  stock-alarm  whistle,  or  both  cojibined,  fled  down 
the  track  followed  by  the  engine  and  cars,  and  ran  into  the 
open  trestle,  and  was  permanently  injured,  without  any 
actual  collision  with  the  engine  or  cars  of  the  train,  or  any 
negligence  (as  we  shall  assume)  or  willful  misconduct  of  the 
agents  in  charge  of  it.  Under  such  circumstances,  the  de- 
fendant claims  that  the  statute  does  not  contemplate  any 
liability  ;  that  damages  resulting  from  fright  to  animals,  and 
not  from  actual  collision,  where  there  is  no  imputation  of 
negligence  or  wilful  misconduct  on  the  part  of  the  agents  of 
the  corporation  are  consequential,  and  not  within  the  pur- 
view of  the  statute. 

In  support  of  this  construction  of  the  statute,  namely, 
that  the  death  or  injury  of  the  animal  must  be  caused  by 
NeMMit  for  actual  collision  with  the  engine  or  cars  of  the 
Mtaaicoiiu-  train,  we  are  referred  to  Peru  &  I.  R.  Co.  v,  Has- 
loB-Ao-  ket,  10  Ind.  409,  and  Ohio  &  M.  R.  Co.  v.  Cole,  41 
thoriuei  j^j  jjj  [^  the  first  case,  at  the  sound  of  the 
whistle  of  the  approaching  train,  the  mare  ran  on 
the  track  before  the  train  until  she  came  to  a  culvert,  and 
then  jumped  so  as  to  clear  the  culvert,  and  fell  on  the  side 
of  the  track  and  broke  her  left  leg,  but  she  was  not  touched 
by  the  engine  or  any  of  the  cars  of  the  train.  Upon  this 
state  of  facts,  the  court  held  that  the  statute  contemplated  a 
direct  injury  ;  that  the  language,  **  shall  be  killed  or  injured 
by  the  cars  or  locomotive,  or  other  carriage,**  etc.,  involved 
the  idea  of  actual  collision  ;  and  that  it  would  not  be  con- 
sistent  with  the  intent  of  the  act  to  give  the  language  such 
an  exposition  as  would  cover  a  case  of  consequential  dam- 
ages. The  court  says :  **  No  doubt  the  train  caused  the 
animal  to  take  fright,  and  the  injury  was  the  result  of  such 
fright.  But  suppose  the  mare,  at  the  sound  of  the  whistle, 
instead  ot  running  upon  the  road,  had  run  from  the  road, 
and  while  thus  running  had  received  an  injury,  would  the 
company  be  liable?  It  seems  to  us  it  would  not.  The 
principle  of  the  case  hypothetically  stated  would  be  alike 
applicable  to  the  case  at  bar." 

In  the  other  case  a  colt  was  frightened  by  a  train,  and  ran 
from  an  adjoining  field  upon  the  railroad  track,  which  was 
not  properly  fenced,  and  broke  its  leg  between  the  bars  of  a 
cow-pit;  and  as  the  facts  showed  that  the  colt  was  not  in- 
jurea  by  the  locomotive  or  cars,  or  touched  by  them,  it  was 
held  that  the  company  was  not  liable  under  the  statute. 

In  Lafferty  v.  Hannibal  &  St.  J.  R.  Co.,  44  Mo.  291,  the 
horses  got  on  the  track  of  the  railroad  where  it  was  not 
fenced,  and  while  on  the  track  they  were  frio^htened  by  the 
train,  and  in  running,  hurt  themselves  while  jumping  off  the 
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track  ;  but  there  was  no  collision,  nor  were  the  animals  in- 
jured by  any  actual  contact.  The  words  of  the  statute  are 
that  the  company  shall  be  "  liable  in  double  the  amount  of 
all  damages  which  shall  be  done  by  its  agents,  engines  or  cars, 
to  horses,  cattle,  milles,  or  other  animals  on  said  road."  Al- 
though the  phraseology  of  the  statute  differed  somewhat 
from  the  Indiana  statute  on  the  subject,  the  court  thought, 
in  substance  and*  effect,  it  was  identically  the  same,  and  held 
that  it  contemplated  a  direct  or  actual  collision  between  the 
train  and  the  animal  injured. 

In  Schertz  v,  Indianapolis,  B.  &  W.  R.  Co.,  107  111.  577,  15 
Am.  &  Eng.  R.  Cas.  523,  the  language  of  the  statute  of 
Illinois  is  identical  with  the  statute  of  Missouri  on  the  same 
subject ;  that  is,  in  case  of  a  failure  to  comply  with  the  pro- 
visions of  the  statute,  the  railroad  corporations  should  be 
liable  for  all  damages  that  might  be  done  by  its  "agents,  en- 
eines,  or  cars."  In  this  case  there  was  no  collision,  and  the 
horse  was  not  injured  by  any  actual  contact,  but,  becoming 
frightened  at  the  approaching  train,  ran  down  the  track,  and 
in  its  flight  was  injured  by  jumping  a  cattle-guard,  without 
any  negligence  or  willful  misconduct  on  the  part  of  the  ser- 
vants of  the  corporation.  Upon  these  facts  the  court 
thought  the  statute  admitted  of  the  same  construction  as  was 
^iven  to  the  Missouri  statute,  and  held  that,  where  the  stock 
IS  not  killed  or  injured  by  any  <ictual  collision,  there  is  no 
liability  on  the  railroad  corporation,  sajing:  **  Consequen- 
tial damages  resulting  from  fright  to  animals,  not  caused  by 
any  negligence  or  willful  misconduct  of  the  agents  of  the 
corporation,  are  not  embraced  within  the  statute." 

See,  also,  Louisville,  N.  A.  &  C.  R.  Co.  v.  Smith,  58  Ind.  575  ; 
Baltimore,  P.  &  C.  R.  Co.  v,  Thomas,  60  Ind.  107;  Croy  v. 
Louisville,  N.  A.  &  C.  R.  Co.,  97  Ind.  126,  19  Am.  &  Eng.  R. 
Cas.  608  ;  Knight  v.  New  York,  L.  E.  &  W.  R.  Co.,  99  N.  Y.  25, 
23  Am.  &  Eng.  R.  Cas.  188 ;  Holder  v,  Chicago,  St.  L.  &.  N. 
O.  R.  Co.,  II  Lea.  (Tenn.)  176,  13  Am.  &  Eng.  R.  Cas.  567  ; 
Seibert  v.  Missouri,  K.  &  T.  R.  Co.,  72  Mo.  565,  6  Am.  & 
Eng.  R.  Cas.  584.  Under  statutes  of  this  character,  it  is  es- 
sential to  the  liability  of  a  railroad  company  for  the  death 
or  injury  of  an  animal  that  it  should  be  actually  touched  by 
the  engme  or  cars  of  the  train. 

The  decisions  turn  upon  the  language  of  the  enactment 
which  import  the  idea  of  actual  collision  or  contact  with  the 
animal  injured  or  killed.  In  such  cases,  whenever  the  owner 
of  stock  founds  his  claim  for  damages  upon  statutes  of  this 
sort,  he  is  required  to  bring  his  case  substantially  within  its 
terms  by  alleging  and  provingthatthestock  was"  killed  or  in- 
jured by  the  locomotive,  "  etc.,  or  the  damage  was  done  by 
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an  "  engine  **  or  "  agent, "  according  to  its  provisions.  Hence 
under  statutes  of  this  kind,  railroad  companies  are  not  liable 
for  frightening  stock  by  their  engine  or  cars,  even  though 
the  fright  causes  the  animals  to  kill  themselves.  They  ex- 
clude by  their  language  an^  injury  not  occurring  from  actual 
collision  with  the  locomotives  or  cars. 

But  the  inquiry  is  raised  whether  the  language  of  the  stat- 
ute  is  not  broad  enough  in  its  terms  to  include,  not  only 
injuries  which  are  caused  by  direct  collision,  but 
ijBdarOrasoB  such  as  might  result  from  a  moving  train  to  any 
ArtMi*eoau.  '^^^  stock  upon  or  near  its  unfenced  track.  Our 
loaUneMt-  Statute  Say s,  in  brief,  that  a  railroad  company  shall 
•»ry.  be  liable  lor  any  stock   killed  or  injured  upon  or 

near  any  unfenced  track,  whenever  such  killing  or 
injury  is  caused  by  a  moving  train  upon  such  track.  In  con- 
struing this  statute,  it  must  be  constantly  borne  in  mind  that 
there  must  be  a  want  of  a  fence  along  the  railroad  track,  which 
would  have  prevented  the  injury;  and  that  where  the 
want  of  a  fence  sustains  no  relation  to  or  connection  with 
the  injury,  when  caused  by  a  moving  train,  the  statute  has 
no  application.  Hence  the  case  suggested  intended  to  illus- 
trate that,  if  any  construction  is  given  to  the  statute  for  the 
death  or  injury  of  stock  other  than  occurs  by  actual  collision, 
it  might  be  contended,  "  if  a  horse  running  in  the  pasture  of 
his  owner,  through  which  the  railroad  passes,  and  is  un- 
fenced, should  take  fright  at  a  passing  train,  run  half  a  mile 
across  thp  field  in  an  opposite  direction  to  the  railroad,  then 
run  into  a  pit  dug  by  the  owner,  or  against  a  fence  built  by 
him,  or  against  a  tree  which  nature  put  there,  broke  his  neck, 
and  died,  the  railroad  company  would  be  liable  for  the  value 
of  the  horse,  because  the  track  of  its  railroad  was  unfenced, " 
is  not  well  taken.  In  such  icase,  or  cases  of  that  sort,  the 
want  of  a  fence  sustains  no  relation  to  or  connection  with 
the  injury,    and  the  statute  has  no  application. 

When  a  statute  imposes  liability  for  the  killing  or  injury 
of  stock,  caused  by  a  moving  train,  upon  or  near  its  unfencecl 
track,  it  includes  all  such  causes  as  are  produced  by  a  moving 
train  that  directly  contribute  to  that  result,  whether  caused 
by  actual  collision  or  not,  when  the  injury  occurs  upon  or 
near  its  unlenced  track.  The  words,  **  whenever  such  kill- 
ing or  injury  is  caused  by  a  moving  train,  "  etc.,  relate  to 
injuries  directly  caused  by  it  to  stock  upon  or  near  its  im- 
fenced  track,  and  are  broad  enough  to  include  all  injuries, 
thus  occurring,  which  are  the  direct  result  of  such  moving 
train,  upon  such  track.  This  would  include  injuries  oc- 
curring upon  its  track  from  other  causes  than  actual  collision. 
The  **  killing  or  injury  "  must  be  caused  by  a  moving  train, 
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but  it  is  immaterial,  whether  such  "killing  or  injury  **  is  the 
result  of  actual  collision  or  not,  so  that  it  is  caused,  for  the 
want  of  a  fence,  by  a  moving  train  upon  or  near  its  track. 
It  is  enough  if  the  injury  which  results  is  caused  by  a  mov- 
ing train,  when  the  lack  of  a  fence  permitted  the  animal  to 
get  on  the  track.  This  construction  is  further  sustained  by  the 
use  of  the  words,  **  near  any  unfenced  track,  "  which  indicate 
a  place  where  the  death  or  injury  to  the  animal  may  happen 
without  actual  contact  with  the  engine,  yet  be  caused  by  it. 
Hence  a  moving  train  may  be  the  cause  of  the  injury  or 
death  of  an  animal  without  actual  collision.  To  illustrate  r 
For  the  want  of  a  fence  along  the  track  of  a  railroad  where 
it  ought  to  be  fenced,  an  animal  enters  upon  the  track,  and 
while  there  takes  fright  at  an  approaching  or  moving  train, 
and  to  escape  the  danger,  runs  along  the  track  and  falls  into 
a  trestle,  or  jumps  into  a  ditch,  near  the  track,  and  is  injured. 
Is  not  the  injurv  caused  by  a  moving  train  ?  It  caused  the 
animal  to  take  fright,  and  in  its  llight  to  run  into  the  trestle 
or  jump  into  the  ditch  and  injure  itself.  From  the  cause  of 
the  fright  to  the  injury  there  is  no  break  nor  intervening 
agency.  The  moving  train  was  the  cause  of  the  injury,  and 
without  it  the  injury  would  not  have  occurred.  Under  our 
statute,  then,  it  is  sufficient  if  the  moving  train  caused  the 
injury,  in  connection  with  an  omission  to  fence,  whether 
there  was  actual  collision  or  not. 

Under  statutes  of  other  states,  when  the  language  of  the 
enactment  did  not  necessarily  import  that  there  must  .be 
actual  collision  to  give  a  riglit  of  recovery,  their 
courts  have  held  that  it  is  not  necessary  *  that  ',"""f 
there  shall  be  a  collision  to  entitle  the  owner  of 
the  injured  animal  to  recover. 

In  Young  V.  Louisville  K.  C.  &  N.  R.  Co.,  44  Iowa,  173,  a 
horse  went  upon  defendant's  track,  which  was  not  fenced, 
before  a  train,  and  ran  ahead  of  the  train  until  it  fell  into  a 
bridge,  and  received  injuries  from  which  it  died.  There 
was  but  a  single  narrow  passage  down  the  fill  of  the  road 
affording  an  avenue  of  escape  between  the  point  where  the 
horse  went  upon  the  track  and  the  bridge :  the  train  was 
stopped  before  it  reached  the  horse.  The  statute  of  Iowa 
imposes  upon  railroad  companies  liability  for  stock  injuied 
upon  their  roads  when  unfenced  at  points  where  the  duty 
to  fence  exists,  when  the  injury  results  by  reason  of  a  want 
of  a  fence,  and  is  not  occasioned  by  the  willful  act  of  the 
owner.  Under  this  statute,  and  upon  the  facts  as  stated,  the 
railroad  company  was  held  liable.  The  court  said  :  "  When 
then,  may  it  be  said  that  an  animal  is  injured  by  a  want  of  a 
fence  within  the  meaning  of  the  statute?  "     The  answer  was 
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**  It  is  when  the  want  of  a  fence  in  connection  with  the  facts 
of  the  defendant,  is  the  proximate  cause  of  the  injury. " 

,In  Kraus  v.  Burlington,  C.  R.  &  N.  R.  Co.,  55  Iowa,'  338, 
the  mare  got  on  the  track  by  reason  of  a  want  of  a  fence,  and, 
being  frightened  by  a  train,  ran  along  the  track  in  front  of 
it  until  she  came  to  a  bridge  forming  a  part  of  the  road,  in 
attempting  to  cross  which  she  was  greatly  injured,  without 
having  been  struck  by  the  train,  and  the  court  held  that  it 
was  not  necessary  that  the  mare  should  have  been  struck  by 
the  train  to  authorize  a  recovery  under  the  statute.  In  this, 
case  the  defendant  asked  the  court  to  instruct  the  jury  that, 
"  If  the  railroad  run  through  a  plat  of  country  from  the 
point  where  the  mare  in  question  came  upon  the  track,  and 
could  have  escaped  from  the  track  just  as  well  as  not,  but 
instead  of  doing  so  she  ran  along  upon  the  track,  jumped  in- 
to the  bridge,  and  was  injured  without  collision  with  the 
railroad  train  or  locomotive  drawn  by  it,  then  there  can  be 
no  recovery  in  this  action.  "  The  court  says  :  "  We  are  not 
prepared  to  say  the  defendant  can  escape  a  result  caused  by 
its  negligence  in  failing  to  fence,  by  setting  up  a  want  of  in- 
telligence, or  the  negligence  of  the  animal  injured  ;  nor  are 
we  prepared  to  say  as  a  matter  of  law,  that  the  plaintiff  can- 
not recover  if  the  facts  were  as  stated  in  the  instruction  re- 
fused. " 

In  Liston  v.  Central  Iowa  R.  Co.,  70  Iowa,  714,  26  Am.  & 
Eng.  p.*  Cas.  593,  it  was  claimed  that  the  horse  was  not 
killed  by  reason  of  the  absence  of  the  fence  at  the  place  of 
accident,  because  there  was  nothing  to  prevent  him  from 
leaving  the  track  ;  but  the  court  held  although  a  horse  may 
be  **  crazy,  "if  he  gets  upon  the  track  of  a  railroad  on  ac- 
count of  a  want  of  a  fence  where  the  duty  to  fence  exists, 
and,  for  want  of  intelligence  runs  ahead  of  the  engine  on  the 
track,  when  he  might  escape  on  either  side,  and  runs  in  a 
bridge  and  is  killed,  without  being  struck  by  the  engine,  the 
company  is  liable,  notwithstanding  the  horse's  want  of  in- 
telligence, and  the  manner  of  his  death. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v,  Jones,  20  Kan.  529,  a 
mare  got  on  the  track  at  a  place  where  it  ought  to  have  been 
but  was  not  fenced,  and,  being  frightened  at  an  approaching 
train,  fled  along  the  track  until  she  reached  a  tie  bridge, 
when  she  either  jumped  forward  or  was  thrown  forward  by 
the  engine,  onto  the  bridge,  and  was  fatally  injured.  The 
statute  of  Kansas  imposes  liability  for  every  animal  killed  or 
wounded  **  by  the  engine  or  cars  on  such  railway,  or  in  any 
other  manner  whatever  in  operating  such  railway,"  etc., 
where  there  is  an  omission  to  fence.  The  court  held  that 
under  the  statute  no  actual  collision  between  the  engine  and 
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the  animal  injured  is  essential  to  liability.  Brewer,  J., 
speaking  for  the  court,  said  :  "  This  last  clause  is  ver}'^ 
broad,  and  clearly  covers  a  case  like  the  present  Whether 
the  engine  struck  the  mare  or  not,  the  injur}^  resulted 
directlv  from  the  operating  of  the  railway.  Of  course,  the 
mere  fact  that  she  was  injured  oh  the  track  would  not 
be  conclusive.  *  *  *  But  where  the  injurv  occurs  in 
the  actu'al  operating  of  the  railway,  and  as  the  airect  result 
of  such  operating,  then  the  statute  applies.  Here  the  com- 
pany was  running  one  of  its  trains.  An  animal  is  on  the 
track,  permitted  to  come  on  through  the  lack  of  a  fence 
along  the  track  at  a  place  where  it  ought  to  be  fenced.  The 
approaching  train  frightens  it,  and  it  flees  along  the  track  to 
avoid  danger,  and  in  that  flight  either  falls  oris  thrown  by 
the  engine  into  the  open  space  of  a  tie  bridge  and  is  injured. 
Clearly,  the  train,  acting  upon  the  animal's  sense  01  fear, 
and  the  open  space  of  the  bridge,  are  the  direct  causes 
of  the  injury.  It  results  from  and  occurs  in  operating  the 
road." 

In  all  these  cases  the  fact  that  the  train  did  not  strike 
the  animal  does  not  relieve  the  railroad  company  from 
liability.  But  in  all  of  them  the  fence  bears  a  relation  to 
the  injury,  in  connection  with  the  operation  of  the  train 
as  the  proximate  cause. 

Sections  4044,  supra,  and  4048,  when  taken  together,  pro- 
vide, in  effect,  that  a  railroad  company  shall  be  liable  for  the 
value  of  stock  killed,  and  for  reasonable  damages  when  in- 
jured, upon  or  near  any  unfenced  track  of  its  road,  whenever 
such  killing  or  injury  is  caused  by  any  moving  train,  engine, 
or  cars  upon  such  track  and  (4048)  that  in  every  action  for 
the  recovery  of  such  value  for  stock  so  killed,  or  for  dam- 
ages  for  such  injury  to  the  same,  the  proof  of  the  killing  or 
injury  shall,  of  itself,  be  deemed  and  held  conclusive  evi- 
dence of  negligence  on  the  part  of  the  company  ;  but  con- 
tributory negligence  on  the  part  of  the  plaintiff  in  such  action 
may  be  set  up  as  a  defense.  "  The  statute,"  says  Thayer, 
C.  J.,  **  makes  the  killing  or  injury  of  stock  in  such  case  con- 
clusive evidence  of  negligence  upon  the  part  of  the  railroad 
company,  and  I  do  not  see  that  it  is  necessary  for  the  plaint- 
iff to  allege  negligence  in  any  form."  Hindman  v,  Oregon 
R.  &  Nav.  Co.,  17  Or.  620,  38  Am.  &  Eng.  R.  Cas.  310 

We  do  not  understand,  then,  in  actions  brought  under  the 
statute,  that  it  is  material  whether  the  servants  of  the  com- 
pany operated  the  train  carefully  when  there  is  an  omission 
to  fence,  by  reason  of  which  stock  get  on  the  track,  and  the 
injuries  to  them  which  result  therefrom,  upon  or  near  its 
track,  are  caused  by  a  moving  train.     For  this  reason  we 
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have  assumed  that  there  was  no  negligence  of  the  servants 
of  the  defendants  in  the  operation  of  the  train,  although  the 
evidence  indicates  that  there  were  but  two  places  where  the 
animals  could  have  left  the  track  without  some  difficulty  or 
danger.  So  that,  under  our  statute,  when  the  killing  or  in- 
jury to  stock  is  caused  by  a  moving  train  at  a  place  where 
the  company  has  failed  to  fence,  where  the  duty  to  fence 
existed,  and  the  facts  are  so  alleged  and  proved,  a  case  of 
negligence  is  made  out,  unless  the  defendant  can  show  con- 
tributory  negligence  or  misconduct.  In  the  case  at  bar  the 
mare  got  on  the  track  for  want  of  a  fence,  where  the  duty  to 
fence  existed,  and,  frightened  at  an  approaching  train,  fled 
down  the  track  to  escape  the  danger,  and  in  that  flight  ran 
into  an  open  trestle  and  was  injured.  It  was  the  want  of  a 
fence  along  the  track  at  a  place  where  it  ought  to  have  been 
fenced  that  permitted  the  mare  to  get  on  the  track,  and  the 
injury  which  resulted  to  her  therefrom  was  directly  caused 
by  a  moving  train.  The  want  of  a  fence,  therefore,  in  con- 
nection with  the  moving  train,  was  the  proximate  cause  of 
the  injury,  and  rendered  the  company  liable  under  the  terms 
of  the  statute,  without  actual  collision. 

In  this  view  we  do  not  think  there  was  any  error,  and  the 
judgment  of  the  court  below  must  be  affirmed. 

Killing  Stock— Liability  of  Company  Where  Injury  Does  Not  Result  from 
Actual  Contact  with  Train. — There  is  considerable  confusion  in  the  cases 
as  to  the  proper  construction  of  statutes  imposing  a  liability  on  railroad 
■companies  for  killing  stock,  where  the  injury  or  death  does  not  result 
from  an  actual  collision  between  the  animal  and  the  company's  engine 
or  cars.  A  great  deal,  but  not  all,  of  this  conflict  may  be  explained  by 
the  varying  terms  of  the  statutes  which  impose  the  liability.  For  the  law 
upon  this  subject  see  Knight  ?'.  New  York,  L.  E.  &  W.  R.  Co.  (N.  Y.). 
23  Am.  &  Eng.  R.  Cas.  188,  note  190 ;  Croy  7/.  Louisville.  N.  A.  &  C.  R. 
Co.  (Ind.),  19  Id.  608,  note  610;  Pennsylvania  Co.  v.  Dunlap  (Ind.),  31  ///. 
512  ;  International  &  G.  N.  R.  Co.  t.  Hughes  (Tex.),  31  A/.  569 ;  Liston 
2/.  Central  Iowa  R.  Co.  (Iowa),  26  /{/.  593:  Burlington  &  M.  R.  R.  Co. 
V.  Shoemaker  (Neb.).  22  /{f.  565 ;  Schertz  7/.  Indianapolis,  B.  &  W.  R.  Co. 
(111.),  15  /^.  523:  Holden  v.  Chicago,  St.  L.  &  N.  O.  R.  Co.  (Tenn.).  13  ///. 
567 ;  Seibert  v.  Missouri.  K.  &  T.  R.  Co.  ( Mo.).  6  /^.  584. 

Evidence  That  Horse  Was  Struck  by  Engine— Condition  of  Cow  Catcher. — 
In  an  action  against  a  railroad  company  for  the  killing  of  a  horse  upon  its 
track,  evidence  that  an  engine,  coming  from  the  direction  of  the  place 
where  the  horse  was  killed  on  the  morning  of  the  accident,  had  upon 
its  cow  catcher  fresh  dung,  blood,  and  hair,  is  admissible.  International 
&  G.  N.  C.  Co.  V.  Hughes.  81  Tex.  184. 

Proof  That  Cattle  Were  Killed  by  Company's  Trains. — It  is  competent  to 
prove  by  circumstantial  evidence  that  cattle  found  dead  along  a  railway 
track  were  killed  by  the  company's  trains.  Gulf  C.  &  S.  F.  R.  Co.  v. 
Washington  (C.  C.  A.),  49  Fed.  Rep.  347. 

Statutory  Liability  for  Killing:  of  Animals  on  Unfenced  Track. — In  Heller  v. 
Abbot,  79  Wis.  409.  it  was  held  that  a  railroad  company,  which  has  failed 
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to  erect  fences  and  cattle  guards,  as  required  by  law,  is  liable  under  the 
statute  for  the  killing  of  horses  when  on  its  unfenced  track,  in  the 
absence  of  evidence  that  the  owner  drove  them  upon  the  right  of  way  or 
abandoned  them  in  a  place  where  it  is  certain  that  they  would  go  upon 
the  track. 
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V, 

Minneapolis  &  Pacific  R.  Co. 

(North  Dakota  Supreme  Court^  February  ^p,  iSg2,) 

Live  Stock— Duty  of  Owner  to  Restrain — Comnoon-Law  Rule^ — In  this  state 
the  common-law  rule  relative  to  domestic  animals  is  in  force,  and  every 
man  is  bound,  at  his  peril,  to  keep  his  stock  upon  his  own  premises,  and 
is  liable  for  all  damages  that  his  stock  may  do  on  the  premises  of  an- 
other, whether  fenced  or  unfenced. 

Animal  Trespassing  on  Track — Obligation  of  Company. — But  the  fact  that 
plaintiff's  horse  was  a  trespasser  upon  the  railroad  track  of  defendant, 
without  any  actual  fault  of  plaintiff,  did  not  relieve  defendant,  after  the 
presence  and  peril  of  the  horse  were  known  to  it,  from  the  obligation  to 
exercise  ordinary  care  in  the  management  of  its  trains  to  prevent  an  in- 
jury to  the  horse. 

Concurrent  Negligence — Proximate  Cause.— Where  one  party  has  been 
negligent,  and  a  second  party,  knowing  of  such  antecedent  negligence, 
fails  to  use  ordinary  care  to  prevent  an  injury  which  the  antecedent  neg- 
ligence rendered  possible,  and  the  injury  follows  by  reason  of  such  failure, 
the  negligence  of  the  second  party  is  the  sole  proximate  cause  of  such  in- 
jury. 

Appeal  from  Richland  District  Court. 

Action  to  recover  damages  for  an  injury  to  a  horse. 
Verdict  and  judgment  for  plaintiff.  From  an  order  refusing 
a  new  trial  defendant  appeals. 

Newman  &  Resser^  for  appellant. 

McCumber  &  Bogart,  for  respondent. 

Bartholomew,  J. — We  quote  from  the  statement  of  facts 
in  appellant's  brief:     "The   action   was  brought  injustice 
court  to  recover  ^damages  alleged  to  have  been  done 
to  plaintiff's  horse  by  a  passenger  train  of  the  de-  **  ** 

fendant.  Plaintiff  recovered,  and  on  appeal  the  cause 
was  tried  ^jV«^?z^^  in  the  district  court,  and  a  verdict  rendered 
for  plaintiff.  A  motion  for  new  trial  was  made  and  overruled, 
and  defendant  appealed  from  the  order  refusing  a  new  trial. 
The  material  allegations  of  plaintiff's  complaint  are  the  fourth 
and  fifth  paragraphs,  and  are  as  follows :     '  That  on  said  last- 
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mentioned  day  plaintiff's  said  horse  casually,  and  without  the 
fault  of  the  said  plaintiff,  at  the  station  of  Fairmount,  in  said 
county  and  territory,  strayed  in  and  upon  the  right  of  way  of 
said  railroad  company  ;  that  said  company,  by  its  agents,  ser- 
vants and  employes,  so  negligently  ana  carelessly  handled  and 
run  its  said  cars  that  the  same  was,  at  said  time  and  place, 
run  into  and  over  the  said  horse/  The  facts,  as  shown  by  the 
testimony,  areas  follows:  That  at  the  time  in  question  the 
defendant  was  running  its  regular  passenger  train  on  sched- 
ule time  from  Fairmount  west.  The  train  was  in  charge  of 
an  experienced  engineer,  who  had  been  running  on  the  road 
nearly  three  years.  The  engine  was  equipped  with  all  the 
modern  appliances  for  safety  that  were  at  that  time  in  use  upon 
passenger  engines,  and  they  were  all  in  good  ^rder.  The 
train  consisted  of  the  engine  and  two  cars,  and  was  not  at  any 
time  run  at  more  than  the  ordinary  speed  of  twenty  miles  an 
hour.  At  and  before  the  time  of  the  accident  the  engineer 
was  at  his  position  on  the  right  hand  side  of  the  en- 
gine, and  the  fireman  on  the  left  hand  side,  keeping  a  look- 
out. It  was  necessary  for  the  engineer  to  remain  on  the  right 
hand  side  of  the  engine,  and  the  duty  of  the  fireman  to  keep  a 
lookout  on  the  left.  The  country  is  level  prairie,  and 
there  was  no  obstruction  to  the  view  from  the  train  along 
the  highway.  Plaintiff's  house  and  barn  were  upon  the 
the  south  side  of  the  track,  (left  hand  side  of  the  train), 
about  half  a  mile  east  of  the  place  of  the  accident,  and 
about  ten  rods  from  defendant's  track,  and  the  same  distance 
west  from  the  track  of  C.  M.  &  St.  P.  R.  R.,  which  crosses 
defendant's  track  at  right  angles.  About  half  an  mile  west 
of  this  crossing  and  of  plaintiff's  barn  is  the  sleigh  crossing 
at  which  the  accident  occurred.  Plaintiff's  horse  was  in 
this  barn.  Plaintiff's  servant  went  to  the  barn  to  water  the 
horse,  and  opened  the  door  and  went  in.  The  horse  slipped 
his  halter,  and  ran  out,  and  finally  ran  onto  the  public  high- 
way, which  runs  for  half  a  mile  parallel  to  defendant's  track, 
about  four  rods  distant  therefrom,  and  then  turns  at  right 
anglqs  and  crosses  the  track.  The  horse  ran  along  this  high- 
way west  towards  the  crossing,  and  plaintiff's  servant  fol- 
lowed him  up  as  fast  as  he  could.  The  sno.w  was  deep,  and 
there  was  no  other  track  through  it  than  that  of  the  public 
highway  mentioned.  When  defendant's  train  started  up, 
after  stopping  at  the  C.  M.  &  St.  P.  R.  R.  crossing,  the  horse 
was  on  the  highway  about  one-fourth  the  way  from  the  Mil- 
waukee crossing,  going  west  *at  a  pretty  good  jog.'  Defend- 
ant's  train  increased  its  speed  until,  at  the  whistling-post,  it 
was  running  about  twenty  miles  per' hour.  At  this  whistling 
post,  eighty  rods  east  of  the  sleigh  crossing  where  the  acci- 


VOL.  49]  KILLING  STOCK.  529 

dent  occurred  the  engine  gave  the  whistling  signal  required 
by  the  rules  of  the  company.  The  horse  was  then  fifteen  or 
twenty  rods  ahead  of  the  train.  About  fifty  or  sixty  rods 
east  ot  the  sleigh  crossing  the  engineer  first  saw  the  horse." 
We  quote  now  from  the  engineer's  testimony  on  his  direct 
examination,  when  first  put  upon  the  stand  :  **  When  I  saw 
the  horse  I  put  the  air  on  to  stop  the  engine.  I  set  the  air- 
brakes. The  engine  slowed  down  materially  at  that  time  ; 
came  almost  to  a  standstill.  I  directed  the  fireman  to  keep 
a  lookout  for  the  horse,  to  notify  me  of  its  movements. 
When  we  got  nearly  to  the  track  the  fireman  said,  *  George, 
he  is  moving  towards  us.'     I  put  the  air  on  again." 

It  should  perhaps  be  stated  that  respondent's  evidence 
tended  to  show  that  no  effort  whatever  was  made  to  stop 
the  train  until  about  the  moment  of  the  accident.  The 
snow  was  deep,  and  the  traveled  track  had  become  raised 
somewhat  by  snow  repeatedly  blowing  upon  it,  and  for  this 
cause  the  snow  was  unusually  deep  on  either  side  of  the 
track.  This  general  condition  was  known  to  the  engineer, 
and  also  the  lact  that  no  track  led  from  the  traveled  way  ' 
before  it  crossed  the  railroad  track.  The  horse  had  one  of 
its  forefeet  cut  off.  The  foot  was  found  between  the 
rails.  The  horse,  thus  maimed,  was  on  the  south  side  of 
the  track  as  the  train  passed  it. 

From  this  statement  of  facts  the  jury  were  warranted  in 
reaching  the  conclusion  that  defendant's  servants  did  not  use 
ordinary  care  in  their  efforts  to  stop  the  train  after  the  horse 
was  seen  by  them,  and  before  reaching  the  highway  cross- 
ing. If  respondent's  testimony  was  true,  they  used  no  ef- 
forts.  If  the  engineer's  testimony  was  true,  it  shows  that  he 
might  easily  have  stopped  the  train  some  distance  before  reach- 
ing the  crossing.  He  says  when  he  first  saw  the  horse  he 
set  the  air-brakes,  and  brought  the  train  almost  to  a  stand- 
still ;  that  he  then  directed  the  fireman  to  watch  the  horse 
and  report  his  movements;  and  that,  when  they  had  almost 
reached  the  crossing,  at  a  warning  from  the  fireman  he  "put 
on  the  air  again."  It  is  clear  that,  from  the  time  he  directed 
the  fireman  to  watch  the  horse  until  he  received  the  warn- 
ing, he  did  nothing  to  stop  the  train,  but,  on  the  contrary, 
was  pulling  it  ahead.  True,  hp  subsequently  testified  that 
he  did  all  that  could  be  done  to  stop  the  tram,  but  the  jury 
had  a  right  to  take  his  first  statement. 

At  the  time  the  horse  was  first  seen  by  defendant's  ser- 
vants, did  they  understand  or  ought  they  to  have  under- 
stood, that  the  horse  was  in  peril  ?  The  engineer  says  he 
did   not  consider  the  horse  in  danger.     But  that  was   not 

49  A.  &  E.  R.  Gas.— 34 
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the  test.  Were  the  circumstances,  as  known  to  him,  such 
as  would  have  induced  the  belief  in  the  mind  of 
KoffUeer  ^  man  of  ordinary  prudence  that  the  horse  was  in 
«d"  lti'~  danger  ?  Shear.  &  R.  Neg.  §  99 ;  Washington  v. 
horM*iiperiL  Baltimore  &  O.  R.  Co.,  17  W.  Va;  190,  10  Am.  & 
Eng.  R.  Cas.  749.  When  the  train  was  at  the 
whistling-post,  ?o  rods  east  of  the  highway  crossing,  and 
running  20  miles  an  hour,  the  horse  was  in  the  parallel  high- 
way 15  or  20  rods  ahead  of  the  train.  When  the  train  had 
passed  the  whistling-post  20  or  30  rods  the  engineer  saw  the 
norse.  Certainly  the  horse  could  not  have  gained  any  upon 
the  train,  and,  at  most,  could  not  have  been  more  than  20 
rods  ahead  of  the  train  at  that  time.  He  was  on  the  traveled 
track,  deep  snow  on  either  side,  running  in  fright  from  the 
train.  If  he  left  the  traveled  track  it  would  be  to  go  into 
deep  snow,  where  he  could  not  run,  and  if  he  continued  up- 
on the  traveled  track  he  must  inevitably  cross  the  railroad 
track  a  very  short  distance  ahead.  If  train  and  horse 
reached  the  crossing  at  the  same  instant,  injury  to  the  horse 
must  result.  The  conditions  were  known  to  the  engineer. 
We  think  the  jury  warranted  ih  believing  that  the  engineer 
understood,  or  ought  to  have  understood,  the  peril  of  the 
horse  when  he  first  saw  it. 

There  are  errors  assigned  upon  the  admission  and  rejec- 
tion of  certain  testimony.  None  ot  these  assignments  raise 
any  question  of  general  interest.  We  have  examined  them, 
but  find  no  prejudicial  error. 

It  is  also  claimed  that  the  evidence  does  not  support  the 
verdict  in  certain  particulars.     We  have  read  the  testimony 
with    care,  and  think  that,  under  the  instructions, 
Whether •■•     it  has  ample  support.     We  will  notice  one  poirtt. 
ffUerAB  j^  jg  claimed  to  be  undisputed  that  the  horse  ran 

over  ome.  against  the  side  of  the  engine,  and  that  the  engine 
did  not  run  against  the  horse.  Perhaps  the  point  is  not  very 
material.  The  engineer  swears  to  it  positively.  No  witness 
supports  him.  Two  of  plaintiff's  witnesses,  while  admitting 
that  from  their  respective  positions  they  could  not  be  posi- 
tive, yet  they  both  thought  that  the  horse  reached  the  track 
ahead  of  the  engine.  If  the  engine  moved  suddenly  and 
rapidly  in  front  of  the  horse  when  he  was  so  near  the  rail- 
road track  that  he  could  neither  stop  nor  turn»  we  are  not 
able  to  see  why  appellant's  liability  should  be  different  from 
what  it  would  be  if  the  horse  reached  the  point  of  intersec- 
tion an  imperceptible  instant  ahead  of  the  engine.  But  the 
engineer  testified  that  the  train  stopped  in  the  distance  of 
about  a  car's  length  after  the  collision,  and  then  pulled  one 
or  two  hundred  feet  beyond  the  crossing ;  hence  appellant 
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argues  that  it  is  undisputed  that  the  train  must  have  been 
going  quite  slowly  at  tne  time,  and  thatthe  defendant  should 
no  more  be  heldf  responsible  than  if  the  horse  had  gone 
against  a  standing  engine  or  the  last  car  in  a  lengthy  mov- 
ing train.  It  is  true  no  witness  in  terms  swears  that  the 
train  did  not  stop  on  the  crossing,  but  two  witnesses  swore 
that  the  speed  of  the  train  was  not  diminished  until  the  col- 
lision occurred.  At  the  whistling  post  the  train  was  running 
20  miles  an  hour.  As  men  ot  ordinary  judgment,  the  jury 
knew  that  a  train  running  at  that  speed  could  not  be  stopped 
in  a  distance  of  60  feet.  The  contradiction  was  direct  in  ef- 
fect, though  not  in  terms.  It  should  be  noticed,  also,  that 
the  conductor  of  the  train,  a  witness  for  defendant,  testified 
that  the  train  stopped  one  or  two  hundred  feet  west  of  the 
crossing,  and  mentions  no  earlier  stop,  and  thinks  the.  train 
could  not  have  been  running  20  miles  an  hour,  because,  if  so, 
it  could  not  have  been  stopped  in  200  feet.  That  testimony 
indirectly  contradicts  the  testimony  of  the  engineer.  In  any 
event,  the  admitted  fact  that  the  horse's  foot  was  cut  off  by 
a  wheel  of  the  engine,  and  left  between  tKe  rails,  sufficiently 
meets  the  allegation  that  the  engine  ran  over  the  horse. 

Section  5500,  Comp.  Laws,  reads  as  follows:  "All  railroad 
corporations  in  this  territory  shall  pay  full  damages  to  the 
owner  or  owners  of  horses  and  other  stock  and 
cattle  that  they  may  negligently  and  carelessly  kill  Theitnuto- 
or  damage  by  their  cars,  locomotives,  agents,  or  '"rtrnftioM 
employes,  along  said  railroad  or  its  branches,  with-  Jjj^**^  "" 
in  the  territory  of  Dakota."     Section  5501  is  as  fol- 
lows: "The  killing  or  damaging  of  any  horses,  cattle,  or 
other  stock,  by  the  cars  or  locomotive,  along  said  railroad  or 
branches,  shall  be  prima  facie  evidence  of  carelessness  and 
negligence  of  said  corporation." 

Plaintiff  introduced  testimony  to  establish  ^  prima  facie 
case  under  the  statute.  At  the  close  of  this  testimony  de- 
fendant moved  the  court  to  direct  a  verdict,  on  the  theory 
that  the  evidence  introduced  showed  contributory  negli- 
gence on  the  part  of  plaintiff  of  such  a  character  as  to  defeat 
arecovery.  The  motion  was  denied,  and  this  ruling  was  as- 
signed as  error.  At  the  close  of  the  entire  testimony  de- 
fendant again  moved  for  verdict,  urging  contributory  negli- 
gence of  plaintiff,  and  the  absence  01  any  negligence  on  the 
part  of  defendant  that  would  render  it  liable  under  the  cir- 
cumstances. This  motion  was  denied  also,  and  the  ruling  as- 
signed as  error. 

Defendant  requested  the  following  instruction:  "  If  the  evi- 
dence  introduced  by  defendant  shows  the  defendant  guilty 
of  no  negligence  or  want  of  ordinary  care,  the  prima  facie 
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case  made  by  plaintiff  in  proving  the  injury  to  the  horse  in 
question  by  defendant's  train  is  overcome,  and  you  must  find 
for  the  defendant  unless  the  evidence  introduced  by  plaintiff 
shows  affirmatively  that  defendant  or  its  employes  were 
guilty  of  gross  negligence  in  injuring  the  horse."  This  was 
refused,  and  the  following  instruction  given :  **  If,  on  the 
other  hand,  you  shall  find  from  all  the  evidence  in  the  case 
that  in  the  killing  of  this  animal  the  persons  in  charge  of  the 
train  at  the  time  were  guilty  of  negligence,  that  is,  they  did 
not  exercise  that  care  ana  prudence  which  a  careful  man 
should  have  exercised  under  the  circumstances,  and  that  the 
injury  to  the  animal  was  the  result  of  want  of  care  on  the 
part  of  those  wh(j  had  the  train  in  charge,  then  your  verdict 
must  be  for  the  plaintiff  for  the  value  of  the  animal  and  inter- 
est from  the  time  of  the  injury." 

The  giving  of  this  instruction  and  the  failure  to  give  the 
one  requested  are  assigned  as  error.  It  will  be  noticed  that 
these  assignments  involve  the  same  questions  raised  by  the 
motions  for  verdict,  and  the  several  assignments  may  profit- 
ably be  considered  together.  Two  more  points  are  involved, 
to-wit,  the  contributory  negligence  of  plaintiff  and  the  de- 

free  of  negligence  necessary  to  charge  defendant  with  lia- 
ility.  The  discussion  of  the  case  took  a  somewhat  wider 
range  than  it  will  be  necessary  for  us  to  take  in  deciding  it. 
In  this  state  cattle  are  not  free  commoners.  The  common- 
law  rule  is  in  force,  and  every  man  is  bound,  at  his  peril,  to 
Common  uw  l^^^P  ^^^  stock  upon  his  own  premises,  and  is  liable 
rale  M to  for  all  damage  done  by  such  stock  upon  the  lands 
cAttie-Aiii-  of  another  whether  fenced  or  unfenced.  Comp. 
naittretpMii-  Laws,  §  5569.  We  have  no  statute  requiring  rail- 
■voB  r*c  .  j.Qj^j  companies  to  fence  their  tracks.  Railroad 
companies  are  entitled  to  the  exclusive  use  of  their  right  of 
way  at  the  points  of  intersection  with  public  highways,  ex- 
cept as  against  persons  and  animals  upon  the  highways  for 
the  purposes  of  legitimate  passage.  The  horse  escaped  from 
plaintiff*s  barn  by  accident.  Plaintiff's  servant  made  imme- 
diate pursuit,  but  before  the  horse  was  retaken  the  injury  oc- 
curred. The  learned  counsel  for  appellant  claims  that,  not- 
withstanding such  fresh  pursuit,  the  horse  was  a  trespasser, 
It  is  admitted  that  had  the  horse  been  lawfully  upon  the 
highway  in  charge  of  plaintiff  or  his  servant,  and  acciden- 
tally escaped  from  control,  and  such  fresh  pursuit  had  been 
made,  he  would  not  then  have  been  a  trespasser.  But  it  is 
claimed  that  the  rule  is  different  wjiere  the  animal  escapes 
from  the  owner's  premises  onto  the  highway.  The  point  is 
technical,  and  without  deciding  it  we  will  assume  that  the 
horse  was  trespassing.     We  will  admit  also,  without  decid- 
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ing,  that  defendant  owed  no  duty  to  this  plaintiff  to  be  on 
the  lookout  for  trespassing  animals,  and  that  as  to  such  ani- 
mals It  owed  no  duty  to  sound  the  whistle  or  ring  the  bell  or 
slacken  the  speed  of  its  train  upon  approaching  a  public 
crossing,  unless  such  trespassing  animal  had  been  seen  by 
the  persons  operating  the  train,  and  its  peril  was,  or  under 
the  circumstances  should  have  been,  known  by  them.  Nor 
would  it  then  be  the  duty  of  the  defendant  to  sound  the 
whistle  or  ring  the  bell  if  such  signals  would  be  as  likely  to 
increase  as  to  diminish  the  peril  01  the  animal,  nor  to  slacken 
the  speed  of  the  train,  it  to  do  so  would  endanger  the  safety 
of  the  passengers  upon  the  train. 

It  is  urged  that  the  presence  of  the  horse  upon  defendant's 
right  of  way,  of  itself  and  as  a  matter  of  law,  establishes  con- 
tributory negligence  upon  the  part  of  plaintiff  of   ^^^^trtbato 
such  a  character  as  to  defeat  a  recovery ;  and  the  neiHiyftBea^iui 
case  of  Hance  z/.  Cayuga,  etc.,  R.  Co.,  20  N.  Y.  AiioniDf 
428,  is  cited   to  sustain  the   point.     Other   cases  fcorwto»o«» 
might  have  been  cited.     Of  the  case  from  New  ****** 
York,  Mr.  Beach,  in  his  work  on  Contributory  Negligence, 
at  page  241,  says:  It  "stands  alone  in  the  New  \ork  Re- 
ports.    The  rule  in  that  state  is  clearly  the  reverse  of  this.** 

The  rule,  however,  in  that  state,  as  we  understand  it,  is 
based  upon  a  statute  requiring  railroad  companies  to  fence 
their  right  of  wa^.  The  negligence  chargeable  to  plaintiff 
is  not  actual.  It  is  such  negHgence  as  exists  irrespective  of 
the  means  by  which  the  animal  becomes  a  trespasser.  Plaint- 
iff may  have  been  overpowered  and  bound  hand  and  foot, 
and  his  barn  door  broken  down,  and  his  horse  turned  into 
the  highway  to  stray  upon  defendant*s  righl  of"  way;  yet 
none  the  less  the  horse  would  have  been  a  trespasser  and 
plaintiff  chargeable  with  that  negligence  which  arises  from 
the  mere  presence  of  the  animal  upon  the  premises  of  another, 
and  which  the  law  must  impute  to  him  before  it  can  logi- 
cally hold  him  liable  for  the  dartiage  that  may  be  committed 
by  his  animal  while  thus  trespassing.  The  difficult  point  in 
the  case  is  to  determine  what  duties  devolve  upon  the  de- 
fendant, admitting  that  the  animal  was  a  trespasser,  and  ad- 
mitting the  negligence  of  the  owner  necessarily  involved  in 
such  trespass. 

It  is  urged  upon  us  with  much  earnestness  and  great  learn- 
ing that,  under  such  circumstances,  the  defendant  is  liable 
for  willful  or  wanton  conduct  or  gross  negligence. 
There  are  many  cases  which  seem  to  sustain  this  D"*7«'*«" 
contention.     See  Tonawanda  R.  Co.  v.  Munger,  5  [JJ^pJI^i^ 
Dcnio,  (N.  Y,),  255,  affirmed  in  4  N.  Y.  349;  Van  aniMmis. 
Horn  V.  Burlington,  C.  R.  &  N.  R.  Co.,  59  Iowa,  33,  7 
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Am.  &  Eng.  R.  Cas.  591 ;  Eames  v,  Salem  &  L.  R.  Co.,  98 
Mass.  560;  Darling  z;.  Boston  &  A.  R.  Co.,  121  Mass.  118; 
Wright  V.  Boston  &  M.  R.  Co.,  129  Mass.  440,  2  Am.  &  Eng. 
R.  Cas.  121  ;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Stuart,  71  Ind. 
500;  Schittenhelms  z/.  Louisville  &  N.  R.  Co.,  (KyO,  19  Am. 
&  Eng.  R.  Cas.  in  ;  Maynard  v,  Boston  &  M.  R.  Co.,  115 
Mass.  458;  Cincinnati,  W.  &  M.  R.  Co.  v.  Stanley,  ([nd. 
App.)  27  N.  E.  Rep.  316;  Bennett  v.  Chicago  &  N.  \V.  R. 
Co.,  19  Wis.  158:  Vandegrift  v.  Rediker,  22  N.  J.  Law,  189. 
In  some  of  these  cases  the  injury  was  to  persons  while  tres- 
passers, and  in  others  to  animals  while  trespassers.  Possi- 
bly there  is  an  inclination  to  adopt  somewhat  broader  grounds 
of  liability,  where  the  injury  is  to  the  person  instead  of  prop- 
erty, but  the  same  general  doctrines  are  announced  in  all  of 
the  cases.  A  careful  perusal  of  these  cases  fails  to  discover 
any  discussion  of  the  duties  of  the  defendants  after  the  peril 
to  the  trespassing^  person  or  animal  was  known.  In  the 
leading  case  in  5  Den.,  which  was  an  action  to  recover  the 
value  of  certain  oxen  killed  by  a  train,  it  appeared  that  the 
oxen  were  trespassers,  and  were  lying  down  upon  the  track 
at  night.  After  they  were  seen,  all  reasonable  efforts  were 
made  to  stop  the  train,  but  it  could  not  be  done  in  time  to 
avoid  the  injury.  The  negligence  alleged  was  the  speed  of 
the  train,  insufficiency  of  the  headlight,  and  the  failure  to 
see  the  oxen  sooner.  And  in  all  of  these  cases — or  all  to 
which  our  attention  has  been  called — it  will  be  found  that 
the  negligence  upon  which  a  reco,very  was  sought  was  a  fail- 
ure to  see  the  trespassing  person  or  animals  as  soon  as  he  or 
they  might  have  been  seen,  or  a  failure  to"  give  some  signal 
at  a  crossing  or  curve  that  the  law  directed  should  be  given, 
or  running  a  train  at  a  high  rate  of  speed,  or  some  act  of  a 
kindred  nature  that  had  no  reference  to  any  known  obstruc- 
tion or  danger.  And  in  these  cases  the  courts  have  quite 
uniformly  held,  particularly  where  cattle  were  not  free  com- 
moners, that,  as  the  defendant  railroad  company  was  under 
no  obligations  to  anticipate  the  presence  of  trespassers  upon 
its  track,  so  it  was  under  no  obligation  to  maintain  a  watch 
for  such  trespassers  or  to  do  any  act  looking  to  their  pro- 
tection. 

The  language  used  in  some  of  the  cases,  notably  the  New 
York  cases,  is  broad,  and  it  is  stated,  without  exception  or 
qualification,  that,  in  case  of  injury  to  trespassers,  there  can 
be  no  recovery  except  for  the  willful  or  wanton  conduct  or 
gross  negligence  of  the  defendant ;  and  yet  it  is  apparent  at 
a  glance  that  an  entirely  different  principle  is  involved  when 
it  ceases  to  be  a  matter  of  anticipating  trespassers,  and  their 
actual  presence  and  peril  are  known  and  understood.  Another 
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fact  will  be  found  to  be  quite  generally  present  in  the  above 
class  of  cases,  and  that  is  that  the  plaintiff  was  in  actual  fault, 
was  guilty  of  actual  negligence,  by  some  act  of  commission 
or  omission,  from  which  the  injury  complained  of  might 
reasonably  be  expected  to  follow.  But  in  this  case,  as 
appears  from  the  statement  of  facts,  plaintiff  was  chargeable 
with  no  actual  fault  or  negligence.  The  trespass  was  purely 
technical,  and  the  trespassing  animal  was  seen  by  the  ser- 
vants of  the  defendant,  and  its  peril  appreciated  in  ample 
time  to  avoid  the  injury  by  the  exercise  of  ordinary  care  and 
diligence.  Under  these  circumstances  we  do  not  think  the 
harsh  rule  of  law  that  we  have  been  considering  applies. 
Gross  negligence  is  briefly  defined  as  the  absence  of  slight 
care.  It  is  that  course  oiconduct  which  indicates  an  indif- 
ference to  consequences.  If  it  be  for  that  only  that  a  defend- 
ant can  be  held  liable  in  a  case  of  this  kind,  then  human  life 
and  the  rights  of  property  have  reached  a  lower  valuation 
than  can  be  found  in  any  other  branch  of  the  law.  It  was 
well  said  in  one  of  the  cases  that  no  more  in  law  than  in 
morals  can  two  wrongs  make  one  right.  Trespassers,  par- 
ticularly mere  technical  trespassers,  have  some  rights  that 
must  be  respected.  That  they  are  trespassers  does  not  con- 
stitute them  outlaws,  and  if  seen,  and  their  peril  known,  they 
may  not  ruthlessly  be  run  down  and  killed  where  ordinary- 
care — such  care  as  any  prudent  man  would  exercise  under 
the  circumstances — would  avoid  such  result.  The  contrary 
rule  wounds  every  humane  feeling  in  man*s  nature  ;  it  is  op- 
posed to  the  great  golden  rule,  and  cannot  be  sanctioned  by 
reason.  We  do  not  think  it  is,  or  ever  was,  the  law.  Negli- 
gence and  contributory  negligence  must  not  be  confounded. 
Negligence  is  contributory  wlien,  and  only  when  it  directly 
and  proximately  induces  the  injury  in  whole  or  in  part. 
Where  the  negligent  acts  of  two  parties  concur  in  producing 
an  injury,  neither  being  able,  in  the  exercise  of  ordinary  care, 
to  avoid  the  consequences  of  the  negligence  of  the  other 
after  it  is  known,  neither  is  liable  to  the  other.  But  where 
one  party  has  been  negligent,  and  a  second  party,  knowing 
of  such  antecedent  negligence,  fails  to  use  ordinary  care  to 
prevent  an  injury  which  the  antecedent  negligence  rendered 
possible,  and  the  injury  follows  by  reason  of  such  failure, 
the  negligence  of  the  second  party  is  the  sole  proximate 
cause  of  the  injury. 

In    the  case  of^  Isbell  v.  New  York  &  N.  H.  R.  Co.,  27 
Conn.  3^3,  the  action  was  brought  to  recover  the  value  of 
cattle  killed  by  defendant's  train,  and  by  reason  of  gane- 
negligence  in  its  management.     The  cattle  were  Anthoritiet 
trespassers,  but  plaintiff  was  guilty  of  no  actual  "^'•^•*- 
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wrong  or  negligence.  The  case  does  not  disclose  whether 
the  cattle  were  seen  or  not,  and  in  that  respect  was  weaker 
than  the  case  at  bar.  The  position  of  defendant  in  that  case 
was  identical  with  the  position  of  this  defendant,  and  is  thus 
stated  by  the  court :  ***  The  defendants  say  that,  because 
the  cattle  were  there,  it  puts  the  plaintiff,  ol  necessity,  in  the 
wrong  in  the  eye  of  the  law,  and  works  a  forfeiture  of  the 
right  to  demand  the  exercise  of  care  on  the  part  of  the  de- 
fendants in  running  their  trains  of  cars,  even  though  from 
the  want  of  such  care  the  cattle  should  be  run  over  and 
killed.**     The  court  in  argument  say :  **  A  remote  fault  in  one 

arty  does  not,  of  course,  dispense  with  care  in  the  other. 

t  may  even  make  it  more  necessary  and  important  if  thereby 
a  calamitous  injury  can  be  avoided,  or  an  unavoidable 
calamity  essentially  mitigated.  Common  justice  and  com- 
mon humanity,  to  say  notning  of  law,  demand  this ;  and  it  is 
no  answer  for  the  neglect  ol  it  to  say  thaf  the  complainant 
was  first  in  the  wrong,  since  inattention  and  accidents  are  to 
a  greater  or  less  extent  incident  to  human  affairs.  Preven- 
tive remedies  must  therefore  always  be  proportioned  to  the 
case  in  its  peculiar  circumstances, — to  the  imminency  of  the 
(lunger,  the  evil  to  be  avoided,  and  the  means  at  hand  of 
avoiding  it.  And  herein  is  no  novel  or  strange  doctrine  of 
the  law ;  it  is  as  old  as  the  moral  law  itself,  and  is  laid  down 
in  the  earliest  books  on  jurisprudence.**  The  court  exhaust- 
ively reviews  the  authorities,  and  reaches  the  conclusion  that, 
notwithstanding  the  technical  trespass,  defendant  was  liable 
for  the  injury  caused  by  the  negligent  management  of  the 
train  ;  and  that,  before  the  negligence  of  the  plaintiff  can 
preclude  his  right  to  recover,  it  must  be  a  proximate,  and 
not  a  remote,  cause  of  the  injury. 

A  more  recent  case  is  Needham  v.  San  Francisco  &  S.  J.  R. 
Co.,  37CaI.  409.  In  that  case  plaintiff's  mare  had  trespassed 
upon  defendant's  track.  In  her  efforts  to  escape  a  train  she 
jumped  into  a  bridge  over  a  dry  run.     The  train  was  stopped 

efore  reaching  the  bridge,  but  the  animal  was  injured  in 
being  removed  by  the  trainmen.  The  court  charged  the  jury : 
"  If  the  mare  of  plaintiff  was  injured  by  the  want  of  ordinary 
care  on  the  part  of  the  employes  of  defendant  in  removing 
her  from  the  railroad,  or  by  reason  of  their  negligence  in 
doing  so,  the  fact  that  she  was  wrongfully  upon  the  road 
does  not  protect  the  defendant  from  liability;'*  and  refused 
to  charge  that  defendant  would  be  liable  only  for  gross 
negligence.  The  trial  court  was  fully  sustained  on  appeal. 
This  case  is  particularly  valuable  upon  the  question  of  con- 
tributory negligence.  The  court  say,  on  page  419:  "  About 
the   general  rule  upon  which  it  is  founded — that  a  plaintiff 
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cannot  recover  for  the  negligence  of  defendant  if  his  own 
want  of  care  or  negligence  has  in  any  degree  contributed  to 
the  result  complained  of — there  can  be  no  dispute.  The 
reason  of  the  rule  is  that,  both  parties  being  at  fault,  there 
can  be  no  apportionment  of  the  damages,  and  not  that  the 
negligence  of  plaintiff  justifies  or  excuses  the  negligence  of 
defendant.  *  *  *  The  law  does  not  justify  or  excuse  the 
negligence  of  defendant.  It  would,  notwithstanding  the 
negligence  of  plaintiff,  hold  the  defendant  responsible  if  it 
could.  It  merely  allows  him  to  escape  judgment  because, 
from  the  nature  of  the  case,  it  is  unable  to  ascertain  what 
share  of  the  damages  is  due  to  his  negligence.  He  is  both 
legally  and  morally  to  blame,  but  there  is  no  standard  by 
which  the  law  can  measure  the  consequences  of  his  fault,  and 
therefore,  and  therefore  only,  he  is  allowed  to  go  free  of 

Judgment.  The  impossibility  of  ascertaining  in  what  degree 
lis  negligence  contributed  to  the  injury,  being  then  the  sole 
ground  of  his  exemption  from  liability,  it  follows  that  such 
exemption  cannot  be  allowed  when  such  impossibility  does 
not  exist;  or,  in  other  words,  the  general  rule  that  a*  plaint- 
iff who  is  himself  at  fault  cannot  recover  is  limited  by  the 
reason  upon  which  it  is  founded.''  Upon  the  main  question, 
the  principle  decided  is  thus  announced  in  the  syllabus:  **  If 
the  plaintiff  is  guilty  of  negligence,  or  even  of  possible  wrong, 
in  placing  his  animals  on  a  railroad  track,  yet  the  railroad 
company  are  bound  to  exercise  reasonable  care  and  diligence 
in  the  use  of  their  road,  and,  if  for  want  of  that  care  the 
animals  are  injured,  the  company  is  liable." 

The  law  upon  this  point  in  this  country  is  largely  based 
upon  the  case  of  Davies  v,  Mann,  10  Mees.  &  W.  549.  In 
that  case  an  ass  was  turned  into  the  highway  shackled,  and 
was  run  over  and  killed.  A  recovery  was  allowed,  and 
Lord  Abinger,  in  reviewing  the  case,  said :  **  Even  if  this 
ass  was  a  trespasser,  and  the  defendant  might  by  proper 
care  have  avoided  injuring  the  animal,  and  did  not,  he  is 
liable  for  the  consequences  of  his  negligence,  though  the  an- 
imal may  have  been  improperly  there.'*  The  principle 
of  that  case  has  been  well  statea;  as  follows  :  "  The  party 
who  last  has  a  clear  opportunity  of  avoiding  the  acci- 
dent, notwithstanding  the  negligence  of  his  opponent,  is 
clearly  responsible  for  it."  Shear.  &  R.  Neg.  §  99.  "  The 
mere  fact  that  the  plaintiff,  when  he  suffered  the  injury,  was 
technically  trespassing  upon  defendant's  premises,  and 
would  not  have  been  mjured  if  he  had  not  so  trespassed,  is 
not,  of  itself,   enough  to  convict  him  of  contributory  negli- 

f fence."     Shear.  &  R.  Neg.  §  97.     Again  :  **  It  is  now  per- 
ectly  well  settled  that  the  plaintiff  may  recover  damages  for 
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an  injury  caused  by  the  defendant's  negligence,  notwith- 
standing plaintiff's  own  negligence  exposing  him  to  the  risk 
of  injury,  if  such  injury  was  proximately  caused  by  defend- 
ant's omission,  after  becoming  aware  of  plaintiff's  danger, 
to  use  ordinary  care  for  the  purpose  of  avoiding  injury  to 
him.  We  know  of  no  court  of  last  resort  in  whicn  this  rule 
is  any  longer  disputed."     Id,  §  99. 

In  the  note  to  Wright  v,  Boston  &  M.  R.  Co.,  129  Mass. 
440,  2  Am.  &  Eng.  K.  Cas.  121,  cited  by  appellant,  the 
doctrine  is  recognized  that  "  the  fact  that  a  person  is  a  tres- 
passer on  the  track  does  not  absolve  the  company  from  pre- 
venting inflicting  an  injury  upon  him,  if  by  the  exercise  of 
due  care  it  could  be  avoided.  *  *  *  What  is  due  care 
on  the  part  of  the  company,  under  such  circumstances,  is 
necessarily  a  question  of  fact,  and  depends  upon  the  circum- 
stances of  each  case."  Citing  Toledo,  P.  &  W.  R.  Co.  v,  Riley, 
47  111.  514;  Stout  V,  Sioux  City  &  P.  R.  Co.,  2  Dill,  (U.  S.) 
294 ;  Chicago,  R.  I.  &  P.  R.  Co.  v.  Dignan,  56  III.  487;  Fin- 
layson  v,  Chicago,  B.  &  Q.  R.  Co.,  i  Dill.  (U.  S.)  579. 

Without  extending  this  opinion  by  further  quotations,  we 
cite,  in  addition  to  cases  already  me'ntioned,  and  as  sup- 
porting some  or  all  of  the  propositions  which  we  announce, 
the  following  cases:  St.  Louis,  A.  &  T.  H.  R,  Co.  v.  Todd,  36 
111.  409;  Peoria,  P.  &  J.-R.  Co.  v.  Champ,  75  III.  577; 
Illinois  Cent.  R.  Co.  v,  Godfrey,  71  111.  500;  Palmer  v. 
Northern  Pac.  R.  Co.,  37  Minn.  223,  31  Am.  &  Eng.  R.  Cas. 
544;  Locke  v,  St.  Paul  &  P.  R.  Co.,  15  Minn.  350,  (Gil. 
283);  Witherell  v.  Milwaukee  &  St.  P.  R.  Co.,  24  Minn,  410; 
Scheffler  v.  Minneapolis  &  St.  L.  R.  Co.,  32  Minn.  518,  19 
Am.  &  Eng.  R.  Cas.  173 ;  Meniphis  &  L.  R.  R.  Co.  z\  Korr, 
52  Ark.  162,  40  Am.  &  Eng.  R.  Cas.  171 ;  Harlan  v,  St.  Louis 
K.  C.  &  N.  R.  Co.,  64  Mo.  480,  65  Mo,  22  ;  Hicks  v.  Pacific 
R.  Co.,  64  Mo.  430';  Isabel  v.  Hannibal  &  St.  J.  R.  Co.,  60 
Mo.  480;  McCarty  v,  Delaware  &  H.  Canal  Co.,  17  Hun. 
(N.  Y.)  74;  Harty  i\  Central  R.  Co.,  42  N.  Y.  472 ;  Ker- 
whacker  v,  Cleveland,  C.  &  C.  R.  Co.,  3  Ohio  St.  172 ;  Cen- 
tral Ohio  R.  Co.  V,  Lawrence,  13  Ohio  St.  67;  Washington 
V,  Baltimore  &  O.  R.  Co.,  17  W.  Va.  190,  10  Am.  &.  Eng. 
R.  Cas.  749 ;  Lawson  v,  Chicago,  R.  I.  &  P.  R.  Co.,  57 
Iowa,  672,  13  Am.  &  Eng.  R.  Cas.  649;  Trow  v,  Vermont 
Cent.  R.  Co.,  24  Vt.  494;  Laude  r.  Chicago  &  N. 
W.  R.  Co.,  33  Wis.  640 ;  Pacific  R.  Co.  v.  Brown,  14  Kan. 
469;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Davis,  31  Kan.  645,  15 
Am.  &  Eng.  R.  Cas.  521. 

Section  3603,  Comp.  Laws,  reads  as  follows:  "  Every  one 
is  responsible,  not  only  for  the  result  of  his  willful  acts,  but 
also  for  an  injury  occasioned  to  another  by  his  want  of  or- 
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dinary  care  or  skill  in  the  management  of  his  property  or 
person,  except  so  far  as  the  latter  has,  willfully  or  by  want 
of  ordinary  care,  brought  the  injury  upon  himself.  The 
extent  of  liability  in  such  cases  is  denned  by  the  title  on 
compensatory  relief."  We  fully  agree  with  appellant  that 
this  does'  not  abrogate  the  common-law  rule  as  to  contrib- 
utory negligence.  It  but  declares  and  confirms  that  rule 
as  recognized  and  explained  in  the  foregoing  cases.  But 
under  that  statute  and  the  decisions  it  is  dear  that  the 
assignments  of  error  which  we  have  been  considering  are 
not  well  taken.  It  is  urged  that  the  instructions  did  not 
limit  the  time  in  which  ordinary  care  was  incumbent  upon 
defendant  to  the  time  after  the  animal  was  seen.  That 
could  not  be  error  in  this  case.  The  testimony  was  all  di- 
rected to  the  conduct  of  defendant's  employes  after  the 
horse  was  seen. 

The  appellant  segregates  and  assigns  error  upon  the 
following  words  in  the  charge:  **The  plaintiff  in  the  case 
offered  Turther  proof,  over  and  beyond  the  pre- 
sumption of  law,  showing  negligence  on  the  part  in»t'«ctioM 
of  the  companv  and  those  in  its  employ.'*  This  ?!At^!l!r**' 
language  is  unfortunate,  and  the  instructions  genee. 
would  have  been  better  without  it.  It  is  one  of 
those  oversights  which  are  well-nigh  inseparable  from  the 
haste  of  jury  trial.  Immediately  following  this  language 
the  court  said  ;  "  Now,  you  are  instructed  that  the  liability 
of  this  defendant,  if  it  is  liable  in  this  case,  depends  entirely 
upon,  its  negligence.  It  is  not  liable  simply  because  it  may 
have  killed  the  horse ;  and  if  you  find  that  in  killing  this  an- 
imal the  railroad  company  was  not  negligent, — was  not 
guilty, — or,  rather,  dici  not  fail  to  exercise  that  care  and 
prudence  which  a  prudent  man  would  under  the  circum- 
stances, then  your  verdict  must  be  for  defendant.  If,  on  the 
other  hand,  you  shall  find  from  all  the  evidence  in  the  case 
that  in  the  killing  of  this  animal  the  persons  in  charge  of 
the  train  at  the  time  were  guilty  of  negligence,  that  is,  they 
did  not  exercise  that  care  and  prudence  which  a  careful 
man  should  have  exercised  under  the  circumstances,  and 
that  the  injury  to  the  animal  was  the  result  of  want  of 
care  on  the  part  of  those  who  had  the  train  in  charge^ 
then,"  etc.  Read  with  the  context,  we  are  clear  that  the 
court  had  no  right  of  passing  upon  the  weight  of  testimony, 
but  simply  meant  that  the  plaintiff  introduced  further  testi- 
mony for  the  purpose  of  showing  negligence,  and  we  think 
the  jury  must  have  so  understood  it.  We  are  not  inclined 
to  relax  in  the  least  the  rule  that  makes  the  jurors  the  sole 
arbiters  of  the  facts,  yet,  in  a  case  where  it  is  so  apparent  as 
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in  this  that  exact  justice   has  been  done,   we   are   not  war- 
ranted in  reversing  the  case  for  a  mere  oversight  of  the  trial 
judge  which   we   are  clear  in  no  manner  prejudiced  the  ap- 
pellant. 
The  judgment  of  the  district  court  is  affirmed.     All  con- 

cur. 

Killins;  Stock— Oblis;ation  of  Company  to  Avoid  Injury  to  Animals  Tres. 
paMins;  on  Traclc.— See  Missouri  Pacific  R.  Co.  v,  Gibney.  (Kan.)  45  Am. 
&  Eng.  R.  Cas.  492,  note  49s ;  Memphis  &  L.  R.  R.  Co.  v.  Kerr,  (Ark.)  40 
Id.  171,  note  172. 


Ward 

V, 

Wilmington  &  Weldon  R.  Co. 

(North  Carolina  Supreme  Courts  December  p,  iSgi,) 

Killing  Stock— Obttructiont  on  Right  of  Way— Duty  of  Company  to  Re 
move.— In  an  action  against  a  railroad  company  for  killing  a  horse  which 
suddenly  ran  upon  the  track  from  among  high  weeds  and  bushes  on  the 
right  of  way,  where  it  was  hidden  from  view,  it  is  error  for  the  court  to 
instruct  the  jury  that  it  is  negligence  for  a  railroad  company  to  allow 
weeds  and  bushes  to  grow  "  near  to  "  or  "  in  close  proximity  "  to  the 
track, — and  that,  if  the  injury  resulted  because  the  horse  was  so  concealed 
that  the  engineer  could  not  see  him  in  time  to  stop,  the  compwiny  is  lia- 
ble. The  court  will  not  enjoin  upon  railroad  companies  the  duty  of  oust- 
ing owners  of  abutting  land  who  cultivate  a  portion  of  the  right  of  way, 
and  of  seeing  that  it  is  kept  free  of  (orn  stalks  or  weeds,  which  might  hide 
from  view  cattle  on  the  right  of  way. 

Judicial  Notice— Cultivation  of  Right  of  Way  by  Abutting  Owners.— The 
court  will  take  judicial  notice  of  the  fact  that  it  is  the  universal  custom  of 
railroad  companies  to  allow  the  abutting  owner,  whose  land  has  been 
taken  for  a  right  of  way,  to  cultivate  such  right  of  way  up  to  the  side  of 
the  drainage  ditches  of  the  railroad. 

Merrion,  C.  J.  dissenting. 

Appeal  from  Pender  Superior  Court. 

Action  to  recover  damages  for  the  killing  of  plaintiffs 
horse.  There  was  judgment  for  plaintiff,  and  defendant  ap- 
peals. 

The  issues  submitted,  with  the  responses  by  the  jury,  were 
as  follows:  **(i)  Did  defendant,  by  its  negligence  in  mov- 
ing its  cars  and  engines,  kill  the  horse  of  the  plaintiff?  Yes. 
(2)  If  ves,  what  damage  has  plaintiff  sustained  thereby? 
$88.**  There  was  testimony  offered  on  the  part  of  the  plaint- 
iff tending  to  show  that  within  six  months  before  the  begin- 
ning of  this  action  the  defendant  had  killed  the  horse  of  the 
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fJaintiff  by  running  against  him,  in  the  day-time,  with  a 
reight  train  running  on  defendant's  road ;  and  also  testi- 
mony as  to  the  value  of  the  horse.  Defendant  introduced 
the  engineer,  fireman,  and  others  who  were  on  the  train  at 
the  time  of  the  killing  of  the  horse.  They  testified  that  the 
train  was  a  long  and  heavy  freight  train,  running  rapidly 
and  with  great  momentum;  that  the  engineer  in  charge  of 
the  train  was  on  the  vigilant  lookout  for  stock  in  front  of  the 
train,  but  that  weeds  and  bushes  had  grown  up  close  to  the 
track  of  defendant's  road — at  that  point  within  two  feet  of 
the  track  as  high  as  plaintiff's  horse;  that  the  horse  was 
concealed  from  the  engineer  by  these  weeds  and  bushes  un- 
til the  train  was  close  upon  him,  when  he  suddenly  emerged 
from  the  weeds  and  bushes  on  to  the  track;  that  the  engi- 
neer, immediately  on  seeing  the  horse,  he  being  on  the  look- 
out to  the  front,  blew  down  brakes,  blew  the  cattle  alarm, 
and  reversed  his  engine ;  that  the  brakes  were  applied,  but 
that  the  horse  was  so  close  to  the  train  that  all  these  efforts 
were  unavailing,  and  the  train  ran  over  the  horse  and  killed 
him.  Defendant  asked  his  honor  to  instruct  the  jury  :  "  If 
the  jury  believed  that  the  engineer,  as  soon  as  he  could,  by 
looking  out  and  being  on  the  watch,  discovered  the  horse, 
and  then  used  all .  the  efforts  at  his  command  to  stop  the 
train,  and  could  not  do  so  in  time  to  keep  from  striking  the 
horse,  then  the  defendant  was  not  guilty  of  negligence,  and 
plaintiff  could  not  recover."  His  honor  told  the  jury  that 
this  would  be  true  unless  the  defendant  had  negligently  al- 
lowed bushes  and  weeds  to  grow  on  its  right  of  way  so  close 
to  its  track  that  the  horse  was  concealed  thereby  until  it 
was  too  late  to  stop  the  train  and  prevent  his  destruction. 
Defendant  further  asked  his  honor  to  instruct  that,  "if  the 
jury  should  believe  that  the  engineer  was  prevented  from 
seeing  the  horse,  or  would  have  been  prevented  from  seeing 
the  horse  had  he  been  on  the  careful  lookout,  by  the  weeds 
and  bushes  growing  within  two  feet  of  the  ends  of  the  cross- 
ties  on  the  side  of  the  road  on  whicli  the  horse  was  killed, 
and  the  said  bushes  were  three  or  four  feet  high,  then  the 
prima  facie  c2Lse  in  favor  of  the  plaintiff  would  be  rebutted, 
and  jury  should  find  first  issue  in  favor  of  defendant."  The 
substance  of  the  instruction  given  is  embodied  in  the  opin- 
ion of  the  court.  There  was  a  verdict  for  plaintiff.  De- 
fendant moved  for  a  new  trial  on  account  of  the  refusal  of 
the  court  to  give  the  instructions  asked  for,  and  for  alleged 
error  in  the  instructions  given. 
Haywood  &  Haywood,  for  appellant. 

AvERY,  J. — It  is  settled  law  in  this  state  that,  if  an  engi- 
neer  in  charge  of  an  engine  sees,  or  can,  by  keeping  a  careful 
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lookout,  see,  a  cow  or  horse  upon  the  track  in  his  front,  it  is 
his  duty  to  stop  the  train  if  he  can  do  so  without 
9uij  of  eairi-  peril  to  the  passengers  and  property  under  his 
acToBTrArk^  charge  by  the  use  of  all  the  appliances  for  check 
ing  the  speed  at  his  command.  Carlton  v,  Wil- 
mington &  W.  R.  Co.,  104  N.  C.  365,  40  Am.  &  Eng.  R.  Cas. 
178 ;  Wilson  zk  Norfolk  &  S.  R.  Co.,  90  N.  C.  69,  19  Am.  & 
Eng.  R.  Cas.  453  ;  Snowden  v,  Norfolk  &  S.  R.  Co.,  95  N.  C. 
93;  Bullock  7'.  Wilmington  &  W.  R.  Co.,  105  N.  C.  180, 
42  Am.  &  Eng.  R.  Cas.  93 ;  Deans  v,  Wilmington  &  W. 
R.  Co.,  107  N.  C.  686,-  45  Am.  &  Eng.  R.  Cas.  45.  If,  by  the 
exercise  of  ordinary  care,  the  engineer  can  discover  that  an 
animal  is  greatly  frightened,  and  is  running  apparently  ex- 
citedly  and  wildly  beside  and  near  the  track,  or  continues 
on  and  sometimes  off  it,  it  is  the  duty  of  the  engineer  to 
***  slacken  the  speed,  keep  the  engine  under  his  control,"  and, 
if  necessary,  "  stop  it,"  until  the  animal  is  out  of  danger. 
Wilson  V.  Railroad  Co.,  supra,  **  When  the  cattle  are  quietly 
grazing,  resting,  or  moving  near  the  track, — not  on  it, — 
manifesting  no  disposition  to  go  on  it,  the  speed  ol  the  train 
need  not  be  checked."     Wilson  v.  Railroad  Co.,  supra. 

We  have  thus  stated  the  general  rules  laid  down  by  this 
court  in  reference  to  the  negligence  in  injuring  live-stock,  in 
orxier  the  more  intelligently  to  discuss  the  instruc- 
lonTahiftd  ^^^"  given  by  the  court  in  the  case  at  bar,  that, 
•f"'**  even  though  the  engineer  could  not,  by  keeping 
.the  most  vigilant  outlook,  discover  that  the  plaint- 
iff's horse  was  in  the  vicinity  of  the  track  in  time  to  stop  the 
engine,  yet  "it  was  the  duty  of  the  defendant  to  keep  its 
right  of  way  near  its  track  reasonably  clear  of  weeds  and 
bushes,  which  might  conceal  stock  approaching  its  road  un- 
til it  was  too  late  to  stop  a  train  and  prevent  their  destruc- 
tion ; "  and  that,  "  if  they  [the  jury]  believed  that  the  horse 
was  killed  because  he  was  so  concealed  by  weeds  and 
bushes,  which  the  defendant  had  negligently  permitted  to 
grow  up  in  close  proximity  to  the  track,"  that  the  engineer 
could  not  see  in  time  to  avert  the  injury,  the  defendant's 
negligence  was  the  proximate  cause  of  it. 

\Ve  take  notice  of  the  fact  that,  whatever  may  be  the  privi- 
lege of  railroad  companies  to  exercise  dominion  over  their 
caitif AtioB of  whole  right  of  way,  the  universal  custom  has  been 
ricktofway  to  allow  the  abutting  owner,  whose  land  has  been 
byabattiaf  taken  for  the  use  of  the  public,  to  cultivate  up  to 
«wa«n.  ^j^g  gjjg  ditches  that  are  kept  open  for  the  pur- 

poses of  proper  drainage  by  the  company.  While  we  con- 
cede that  it  is  the  duty  of  the  corporation  in  constructing  its 
road  to  cut  down  the  large  trees  that  might  fall  on  or  be 
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thrown  upon  the  track,  we  would  be  loth  to  give  our  sanc- 
tion to  any  ruling  that  would  make  it  incumbent  upon  them, 
in  order  to  protect  themselves  from  liability^  to  take  actual 
possession  of  any  portion  ol  the  right  of  way,  not  needed  for 
corporate  purposes  proper,  namely,  to  remove  from  it  corn, 
grain,  high  grass,  weeds,  or  bushes,  that  may  spring  up  im- 
mediately outside  of  the  ditches  and  grow  upon  cultivated 
land,  high  enough  to  conceal  a  horse  or  cow  irom  the  view 
of  an  engineer  who  is  approaching  with  a  moving  train. 

It  is  important  that  every  principle  of  law,  to  which  the 
conduct  of  the  citizen  is  to  be  made  to  conform,  should 
mark  out  the  line  of  his  duty  with  reasonable  cer-  j^  n-eace  ©r 
tainty.  It  is  essential,  in  order  to  insure  the  trans-  compftBy^  u 
portation  of  passengers  and  freight  with  the  dis-  permitttDg 
patch  and  promptness  that  will  meet  the  wants  of  obitractioM 
a  commercial  people,  that  the  managers  of  rail-  ^"y,"^***'  *' 
roads  should  have  a  definite  idea  of  the  duties  and 
liabilities  of  the  companies,  and  should  be  able,  by  using 
proper  precaution,  to  provide  against  them  without  subject- 
ing the  public  to  serious  inconvenience  or  delay.  If,  there- 
fore, the  judge  had  told  the  jurj^  that  it  was  negligence  to 
suffer  weeds  and  bushes  to  grow  in  or  upon  the  banks  of  the 
ditches  of  which  the  companies  assume  actual  control  and 
dominion  to  a  sufficient  height  to  obstruct  the  view  of  per- 
sons or  animals  from  an  approaching  engine,  he  would  have 
fixed  a  known  and  well-denned  boundary  line  up  to  which 
the  corporate  authorities  would  be  required  to  remove  such 
obstructions,  and  would  at  the  same  time  have  held  them 
bound  to  discharge  a  duty,  which  is  but  the  exercise  of 
ordinary  diligence  on  their  part.  To  burden  these  corpora- 
tions with  the  further  duty  of  removing  such  obstructions 
beyond  the  territory  of  which  they  assume  actual  control 
for  corporate  purposes  is  not  only  to  license  but  to  compel 
them,  for  their  own  security,  to  cut  down  corn  or  grain  as 
well  as  weeds  when  it  springs  up  so  high  as  to  hide  cattle 
from  view,  and  thus  enable  the  engineer  to  see  whether  they 
are  grazing  quietly  or  moving  about  frantically  as  a  train 
draws  near  to  them.  The  court  below  laid  down  the  in- 
definite rule  that  it  was  negligence  to  allow  weeds  or  bushes 
to  grow  **  near  to  "  or  **  in  close  proximity  "  to  the  track. 
He  left  the  precise  distance  to  which  the  duty  extended  so 
vague  and  uncertain  that  railroad  companies  cannot  provide 
against  liability,  however  watchful  their  servants  may  be, 
except  by  assuming  actual  control  and  keeping  clear  of  corn, 
grain,  grass,  weeds,  and  bushes  the  whole  right  of  way, 
especially  where  there  are  curves  so  sharp  that  the  line  of 
vision  of  the  engineer  in  looking  to  his  front  would  cross  the 
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right  of  way  at  or  near  its  outer  boundary  line.  **  Near,"  in 
common  parlance,  is  understood  and  by  lexicographers  is 
defined  to  mean  either  **  close  "  or  **  at  no  great  distance  ;  " 
while  "inclose  proximity/*  or  "in  the  immediate  vicinity," 
are  equivalent  terms  ?  and  either  of  the  expressions  might 
have  been  understood  by  the  jury  as  a  declaration  that  it  was 
negligence  to  leave  weeds  or  bushes  that  would  hide  cattle 
from  view  anywhere  on  the  right  of  way.  One  hundred 
feet  from  the  center  of  the  railroad  (the  ordfinary  limit  of  the 
right  of  way)  would.be  considered  by  men  of  intelligence 
as  at  no  great  distance  from  or  in  the  immediate  vicinity  of 
a  track,  and  the  instruction  was  therefore  misleading,  unless 
we  intend  to  enjoin  upon  railroad  companies  the  duty  of 
ousting  the  owners  of  the  abutting  land  and  seeing  that  it  is 
kept  clear  of  corn-stalks  or  weeds,  which,  under  good  cul- 
ture, would,  after  the  crops  are  gathered,  hide  from  view 
cattle  on  the  right  of  way  in  the  immediate  vicinity  of  the 
track. 

In  order  to  provide  against  liability  under  the  rule  laid 
down  by  his  honor,  railroad  companies  must  either  assume 
such  control  of  the  right  of  way,  or  the  fast  trains  by  which 
the  companies  have  contracted  for  the  expeditious  trans- 
portation of  the  mails,  persons,  and  property  must  stop  and 
"  beat  the  bushes"  at  every  curve  in  the  line  where  the  soil 
is  rich  in  order  to  ascertain  whether  a  cow  or  horse  can  be 
made  to  emerge  from  them  before  proceeding  on  their  im- 
portant mission.  Where  bushes  are  allowed  to  grow  in  or 
inside  of  the  ditches  along  the  portion  of  the  right  of  way 
cfi  which  the  corporations  assume  actual  control,  so  as  to  ob- 
struct  the  view  of  an  engineer  on  an  approaching  train,  a 
greater  degree  of  care  does  devolve  upon  the  company,  just 
as  we  have  said  in  Hinkle  v,  Richmond  &  D.  R.  Co.,  13  S.  E. 
Rep.  884,  (decided  at  this  term,)  that  where  a  company 
surfers  cars  or  other  obstructions  to  be  placed  on  a  side 
track,  so  as  to  shut  off  the  view  of  a  moving  train  from  a 
traveler  driving  towards  a  crossing  on  the  line,  it  is  negli- 
gence in  an  engineer  to  fail  to  give  notice  of  his  approach. 
Loucks  V,  Chicago,  M.  &  St.  P.  R.  Co.,  19  Am,  &  Eng.  R. 
Cas.  312  ;  notes  and  authorities  cited ;  Alabama  G.  S.  R.  Co. 
V.  Moody,  45  Am.  &  Eng.  R.  Cas.  524,  and  notes,  page  527 
et  scq. 

We  think  that  the  court  below  erred  in  fixing  upon  cor- 
porations the  duty  of  removing  obstructions,  such  as  weeds 
or  corn-stalks,  that  are  incident  to  the  ordinary  course  of 
husbandry  outside  of  the  portions  of  the  right  of  way,  in- 
cluding side  tracks  under  the  actual  control  of  the  com- 
panies.    It  is,  of    course,  the  duty  of  the  company  to  con- 
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Struct  the  road  properly,  and  in  such  a  manner  as  will  not 
expose  travelers  to  needless  dangers.  It  is  incumbent  on 
them,  as  we  have  said,  to  remove  all  trees  from  the  right  of 
way,  and  also  any  structure  that  is  liable  to  fall  upon  passing 
trams  or  upon  the  track  so  as  to  obstruct  it.  But  in  our  case 
the  question  is  as  to  their  duty  in  reference  to  the  right  of 
way  outside  of  the  track  and  ditches,  and  after  the  comple- 
tion of  the  road,  in  reference  to  weeds  and  bushes  that  may 
spring  up  while  the  land  is  being  cultivated  with  ordinary 
care. 

There  was  error,  for  which  the  defendant  isr  entitled  to 
a  new  trial. 

Merrimon,  C.  J.,  dissented. 

Clark,  J.,  (concurring) — It  is  the  duty  of  a  railroad  com- 
pany,  as  to  its  patrons,  to  keep  the  road-bed  in  good  condi- 
tion, and  for  that  purpose  to  keep  enough  of  its  right  of  way 
clear  to  prevent  accident  from  trees  or  limbs  falling 
upon  its  track.  It  owes  no  duties  as  to  the  condition  of  its 
right  of  way  or  of  its  track  as  to  others,  except  the  statutory 
duty  as  to  crossings.     If  a  trestle  is  so  defective  that  a  foot- 

Eassenger,  who  chooses  to  walk  thereon  instead  of  in  the 
ighway,  falls  through  and  is  hurt,  would  the  company  be 
liable?  Or  if  a  dead  tree  left  standing  on  the  right  of  way 
falls  and  kills  stock  pasturing  there,  must  the  company  re- 
spond in  damages?  Or  suppose  stock  frightened  by  the 
whistle  or  the  noise  of  the  train  fall  into  a  ditch  on  the  right 
of  way,  must  the  corporation  pay  ?  I  wot  not.  If  accident 
from  these  causes  occurs  to  those  to  whom  the  company 
owes  duties,  it  would  be  liable ;  but  it  is  no  part  of  its 
duty  to  furnish  a  safe  footpath  for  people  or  safe 
pasturage  for  cattle.  If  the  man  or  the  cattle  are  on 
the  track,  it  is  the  duty  of  the  companj  to  avoid 
injury  to  them  if,  by  the  exercise  of  a  proper  lookout  and 
care,  it  can  do  so.  out  the  principle  goes  no  further.  There 
are  in  this  state  about  3,500  miles  of  railroad,  and  every  year 
extends  the  mileage.  If  these  companies  are  guilty  of  negli- 
gence, if  they  do  not  keep  their  right  of  way,  3,500  miles  in 
length,  and  200  feet  wide,  shrubbed,  so  that  a  piny-woods 
cow  or  a  razor  back  hog  may  not  always  be  visible  thereon, 
or  in  default  of  that  are  guilty  of  negligence  if  they  do  not 
slacken  speed  and  "  beat  the  bushes"  whenever  high  enough 
and  dense  enough  to  conceal  the  recumbent  forms  of  those 
interesting  animals,  who  otherwise  might  be  startled*  from 
their  slumbers  and  rush  upon  the  track,  then  the.  duty 
required  of  engineers,  and  the  expense  imposed  upon  the 
companies,  will  not  be  "  trivial."     The  railroads  own  the 
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right  of  way.  It  belongs  to  them  for  the  purposes  of  their 
traffic.  All  that  can  be  required  of  them,  as  to  others  than 
its  passengers  and  freight,  is  the  good  old  rule  that  it  use  its 
own  in  such  manner  as  not  to  injure  others.  It  is  not  re- 
quired to  put  its  track  or  right  of  way  in  good  condition  for 
the  safe  use  of  others,  who  pay  nothing  to  them  to  enable 
them  to  do  so.  In  those  cases,  where  railroads  have  been 
held  for  fire  originatinff  on  their  right  of  way,  the  ne;gligence 
was  not  in  allowing  the  grass  to  grow  there, — they  are  not 
expected  to  keep  the  right  of  way  plowed  up, — but  in  using 
defective  spark-arresters,  or  negligently  using  them,  so  that 
fire  is  communicated  to  the  inflammable  grass  or  matter,  and 
thence  passes  to  the  property  of  others,  which  is  thereby 
destroyed.  In  the  present  case  the  prayer  for  instruction 
that  if  **the  engineer  did  not,  and  by  the  exercise  of  a  dili- 
gent lookout  could  not,  have  seen  the  stock  on  the  track  in 
time  to  avoid  the  injury,  the  issue  should  be  answered  in 
favor  of  the  defendant,"  was  warranted  by  Carlton's  Case, 
104  N.  C.  365,  40  Am.  &  Eng.  R.  Cas.  178,  and  other  prece- 
dents, and  should  have  been  given  in  the  form  asked,  without 
the  modification  made  by  the  court  below. 

Merrimon,  C.  J.,  {dissenting'.)— In  this  state  a  railroad  com- 
pany is  not  required  to  inclose  its  railroad  by  fence  or  other- 
wise, and  hence  it  is  not  regarded  or  treated  in  law  as  a  tres- 
pass, if  the  live-stock  of  farmers  and  others  at  large  in  the 
forests  or  fields  wander  upon  its  road  orgraze  upon  its  right 
of  way.  If  such  live-stock,  so  wandering,  shall  be  negligently 
killed  by  its  moving  locomotives  or  trains,  it  will  be  answer- 
able to  the  person  whose  property  shall  bte  so  injured  in 
damages.  Indeed,  the  statute  (Code,  §  2326)  prescribes  that 
such  killing  o\  stock  shall  prima  facie  be  negligently  done, 
and  the  burden  of  proving  the  absence  of  negligence  in  such 
case  is  put  upon  the  railroad  company.  Such  company  is 
bound  to  reasonable  care  and  diligence  in  preventing  such 
injuries.  It  is  therefore  its  duty  to  Keep  its  roadway  in  such 
reasonable  condition  as  will  prevent  the  killing  of  stock,  and 
as  well  to  prevent  possible  injury  arising  therefrom  to  pas- 
sengers and  freight  passing  over  its  road,  and  injury  to  its 
own  property.  It  is  negligence  on  its  part  when  it  fails  to 
do  so.  To  prevent  such  injuries,  it  is  bound  to  keep  its  road- 
wa)',  as  far  as  practicable,  free  from  such  things  as  will 
obstruct  the  view  of  the  engine-man  looking  ahead  of  the 
moving  train.  He  should  be  able  to  see  stock  of  all  kinds  on 
the  road  or  the  roadway,  in  order  that  he  may  be  able  to 
sound  the  danger  alarm  as  early  as  practicable,  and  frighten 
the  stock  away,  and  to  put  his  engine  in  condition  to  stop 
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the  train  promptly.  If  bushes,  weeds,  grass  and  the  like  are 
permitted  to  grow  upon  the  roadway,  unrestrained,  they  not 
infrequently,  particularly  where  the  soil  is  rich,  grow  so  high 
and  thickly  as  to  hide  the  animal  grazing  there,  and  prevent 
the  eng^ine-man  from  seeing  it  until  the  engine  is  almost  upon 
it.  He  then  sounds  the  alarm.  This  and  the  rushing  train 
alarms  the  animal,  and  it  at  ohce  springs  upon  the  track,  is 
killed,  the  train  may  be  thrown  off  the  track,  passengers 
killed  or  wounded,  or  freight  injured  or  ruined.  All  this 
may  easily  happen, — has  happened.  It  may  be  easily  pre- 
vented by  keeping  the  roadway  clear  from  bushes  andf  high 
weeds  that  grow  thickly.  But  for  such  growth,  the  stock 
would  generally  be  seen  in  ample  time  to  irighten  them  off, 
or  stop  the  train,  and  thus  sometimes  prevent  damage  very 
serious  in  its  extent  and  nature.  The  cost  of  keepmg^  the 
roadway  clear  is  trifling,  compared  with  the  loss  occasioned 
by  failing  to  do  so.  Indeed  one  of  the  very  purposes  of  the 
broad  roadway  allowed  to  railroad  companies  is  to  prevent 
injuries  like  those  mentioned.  It  is  expected  and  intended 
that  it  shall  be  kept  reasonably  clean  and  free  from  all  such 
things  as  will  give  rise  to  injury  and  danger.  Hence  it  has 
oftentimes  been  held  that  it  is  negligence  to  allow  dry  grass 
to  remain  on  the  roadway,  or  dry,  decaying  cross-ties  and 
the  like  to  remain  there,  because  they  easily  take  fire,  and 
thus  frequently  spread  devastation.  In  possible  cases,  no 
doubt,  it  maybe  that  the  roadway  cannot  be  kept  clear; 
but  such  cases  are  not  general  nor  common.  Nor  is  this  any 
reason  why  it  shall  not  be  done  when  practicable.  It  is  said 
that  such  a  requirement  will  drive  the  railroad  company  to 
assert  its  right  against  farmers  and  others  who  are  generally 
allowed  as  a  matter  of  favor  to  cultivate  the  land  freely  and 
closely  to  the  road  track.  This  is  an  unfounded  apprehen- 
sion. Stock  are  not  allowed  to  go  at  large  in  the  fields 
where  corn,  wheat,  rye,  and  tobacco  and  the  like  ^row,  and 
there  is  hence  no  danger  arising  from  cattle  straying  in  the 
cultivated  fields.  In  the  present  case,  if  the  bushes  and 
grass  had  not  been  permitted  to  grow  so  high  and  stand  in 
the  roadway,  the  possibility,  the  strong  probability,  is  that 
the  animal  would  not  have  been  killed,  but  in  tfie  bushes 
and  grass  the  engine-man  might — would  have — seen  the 
animal  long  before  he  did,  and  frightened  it  away,  or  he 
might  readily  have  slackened  the  speed  of  the  train,  or,  if 
need  be,  stopped  it.  It  was  fortunate  that  the  train  was  not 
thrown  from  the  track,  and  greater  damage  done.  I  cannot 
hesitate  to  say  that,  in  my  judgment,  the  defendant  was 
justly  chargeable  with  negligence,  and  that  the  charge  of 
the  court  to  the  jury  was  reasonable  and  just. 
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Davis,  J. — I  concur  in  the  above  dissenting  opinion  ot  the 
Chief  Justice. 

Negligence  of  Engineer  Seeing  Animal  on  Tracks— In  an  action  for  the 
negligent  killing  of  a  horse,  a  verdict  against  the  railroad  company  will 
not  be  set  aside  where  it  appears  that  the  train  was  running  a  little  down 
grade  but  not  fast,  that  the  horse  was  in  an  unfenced  pasture,  and  got 
upon  the  track  a  little  ahead  of  the  locomotive  and  was  overtaken  and 
killed,  and  that  nothing  prevented  the  engineer  from  seeing  the  horse. 
Woodland  v.  Union  Pacific  R.  Co.  (Utah,  April  2,  1891),  26  Pac.  Rep.  298. 

Evidence  that  a  horse  was  knocked  by  a  locomotive  thirty-two  steps 
when  hit  by  the  cars,  which  were  running  at  unusual  speed ;  that  the 
horse  was  close  to  the  track  and  could  have  been  seen  fora  long  distance, 
that  no  whistle  was  blown  or  bell  rung,  and  that  the  speed  of  the  train 
was  not  slackened  until  the  horse  was  struck;  and  testimony  of  the 
engineer  that  he  did  not  slacken  speed  until  within  one  hundred  and  fifty- 
two  feet  of  the  horse,  although  he  was  seen  more  than  a  quarter  of  a  mile 
away, — is  sufficient  to  go  to  the  jury  upon  the  question  of  the  negligence  of 
the  company.  Johnson  v,  Rio  Grande,  Western  R,  Co.,  (Utah,  June  9, 
1 891),  26  Pac.  Rep.  926. 

In  Elmsley  v.  Georgia  Pacific  R.  Co.,  (Miss.  Oct.  Term.  1891)  10  So. 
Rep.  41,  it  was  held  that  if  the  engineer  of  a  locomotive,  with  full  knowl- 
edge of  the  danger  of  an  animal  on  the  right  of  way  ahead,  elects  to  take 
the  chance  of  the  animal's  remaining  quiet,  he  does  so  at  the  risk  of  his 
employer  and  not  at  that  of  the  owner  of  the  animal. 

In  Kansas  City  M.  &  B.  R.  Co.  v,  Deaton,  (Miss..  May  25,  1891)  9  So. 
Rep.  828,  which  was  an  action  for  killing  a  horse,  the  animal  was  shown 
to  have  run  for  one  hundred  and  fifty  yards  down  the  track,  before  reach- 
ing the  trestle.  The  court  held  that  this  was  not  at  all  in  conflict  with 
the  evidence  of  the  engineer  that  he  only  saw  the  horse  when  within  forty 
or  fifty  yards  of  him  and  that  he  could  not  have  seen  him  earlier  under 
the  existing  conditions.  The  engineer's  testimony  was  not  discredited 
and  was  not  in  conflict  with  the  testimony  of  plaintiff's  witness,  and  a 
judgment  for  the  plaintiff  was  therefore  reversed. 

Instruction  as  to  Degree  of  Care  Required  of  Engineer. — In  an  action  for 
the  killing  of  a  mule,  struck  by  a  locomotive  on  the  prairie  in  broad  day- 
light, three  passengers  on  the  tram  testified  that  they  saw  a  bunch  of 
mules  ahead  of  the  train  ;  that  they  ran  a  considerable  distance  along  the 
track ;  that  the  train  was  running  at  a  good  speed,  and  was  not  slowed  up 
until  it  ran  into  and  scattered  the  mules ;  and  that  it  seemed  as  if  the 
engineer  were  trying  to  run  them  down.  Defendant  failed  to  call  the 
engineer  as  a  witness,  or  to  offer  any  evidence  on  this  issue.  Held  harm- 
less error  to  charge  that  the  engineer  was  bound  to  use  the  "  utmost  " 
care,  as  it  was  evident  that  no  care  whatever  was  exercised.  St.  Louis  & 
S.  F.  R.  Co.  V.  O'Loughlin,  (C.  C.  A.),  49  Fed.  Rep.  440. 

In  an  action  for  killing  stock  in  the  Indian  Territory  it  was  error  to  re- 
fuse an  instruction  that  the  company  owed  the  owner  no  duty  except  to 
use  ordinary  care  to  avoid  injuring  the  stock  after  the  engineer  discovered 
it  upon  the  track,  or  after  he  might  have  discovered  it  by  the  use  of  ordin- 
ary and  reasonable  care.  Gulf  C.  &  S.  F.  R.  Co.  v,  Ellidge,  (C.  C.  A.),  49 
Fed.  Rep.  356. 

Sufficiency  of  Evidence  to  Infer  Negligence  on  Part  of  Engineer. —  In  East 
Tennessee,  V.  &  G.  R.  Co.  v.  Baker  (Ala..  Nov.  n,  1891),  10  So.  Rep.  211. 
the  evidence  for  the  plaintiff  tended  to  show  that  the  mule,  for  the  killing 
of  which  the  action  was  brought,  came  upon  defendant's  track  from  the 
west  side  ;  that  the  field  on  that  side  was  open  and  free  of  obstructions  so 
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that  the  engineer  could  see  animals  approaching  from  that  direction  ; 
that  the  mule  came  upon  the  track  seventy  or  seventy-five  yards  from  the 
point  where  it  was  killed,  and,  without  leaving  the  track,  ran  that  dis- 
tance ahead  of  the  engine.  The  evidence  for  the  defendant,  on  the  other 
hand,  tended  to  show  that  the  mule  came  from  the  east  side ;  that  on  that 
side  there  were  obstructions  to  cut  off  the  engineer's  view  ;  that  the  mule 
first  ran  across  the  track  and  then  came  bacK  upon  it  the  second  time, 
just  ahead  of  the  engine,  and  ran  along  the  track  but  a  very  short  distance 
before  it  was  struck  and  killed  ;  that  from  the  point  where  the  mule  first 
crossed  the  track  to  the  place  where  it  was  killed  was  about  fifty  yards. 
Held,  that  it  was  the  province  of  the  jury  to  accept  or  reject  the  one  or 
the  other  of  these  versions,  and  that,  as  there  was  evidence  from  which 
the  jury  could  have  drawn  an  inference  of  negligence  on  the  part  of  the 
defendant,  a  general  charge  in  its  favor  should  not  have  been  given. 

Failure  of  Engineer  to  Keep  a  Lookout  Prior  to  Injury. — In  an  action 
against  a  railroad  company  for  killing  a  mule,  an  instruction  that,  if  the 
engineer  was  **  on  the  lookout  for  obstructions  at  the  time  he  discovered 
the  mule,"  defendant  was  not  liable,  was  properly  refused,  because,  under 
it,  the  jury  might  have  found  for  defendant,  though  they  were  satisfied 
that  the  engineer  was  negligent  in  not  maintaining  such  a  lookout  prior 
to  the  time  of  actual  discoverer  as  would  have  enabled  him  to  discover 
the  mule  sooner  than  he  did.  East  Tennessee,  V.  &  G.  R.  Co.  v.  Baker 
(Ala.,  Nov.  II,  1891),  10  So.  Rep.  211. 

In  an  action  to  recover  damages  for  injuries  to  cattle,  the  only  negli- 
gence alleged  being  the  failure  of  the  engineer  "  to  reverse  the  enginfe, 
blow  the  whistle,  or  use  the  proper  diligence  and  means  at  his  command 
to  avoid  the  accident,"  a  recovery  cannot  be  had  on  proof  of  his  negli- 
gence in  failing  to  keep  a  proper  lookout,  whereby  he  might  sooner  have 
discovered  the  animal  on  or  near  the  track.  Mobile  &  Birmingham  R. 
Co.  V.  Ladd,  92  Ala.  287. 

Negligerfce  of  Engineer — Horse  Running  at  Large« — In  an  action  against 
a  railroad  company  for  the  killing  of  a  mare  by  one  of  its  trains,  where 
the  mare  was  running  at  large,  an  instruction  that  it  was  the  engineer's 
duty  to  ring  the  bell,  and  blow  the  whistle,  and  reverse  the  engine,  and 
to  do  everything  in  his  power,  in  the  ordinary  discharge  of  his  duty,  to 
save  the  animal's  life,  is  erroneous,  as,  in  the  case  of  animals  running  at 
large,  the  railroad  company  is  not  bound  to  exercise  the  utmost  care  in 
running  its  trains,  but  only  such  reasonable  care  as  a  prudent  man,  en- 
gaged in  the  same  business,  would  use  to  prevent  injury  to  or  destruction 
of  animals.  Kansas  City,  M.  &  B.  R.  Co.  v.  Cantrell  (Miss.,  Feb.  i,  1892), 
10  So.  Rep.  580. 

Same— Quality  of  Locomotive  Headlight — Evidence  In  RebuttaU — In  an 
action  to  recover  damages  for  injuries  to  stock  by  a  railroad  train  at  night, 
the  defendant's  engineer  and  fireman  having  testified  that  they  did  not 
discover  the  animal  on  the  track  in  time  to  avert  the  injury,  and  that  the 
headlight  did  not  enable  them  to  see  an  animal  on  the  track  more  than 
sixty  feet  in  advance  of  the  engine,  it  is  competent  for  the  plaintiff,  in  re- 
buttal, to  prove  facts  showing  that  on  other  occasions,  in  the  same 
neighborhood,  and  under  circumstances  no  more  favorable,  objects  on  or 
near  the  track  were  visible  at  a  distance  of  two  or  three  hundred  yards 
by  the  aid  of  the  headlight.  Alabama  Great  Southern  R.  Co.  v.  Moody, 
92  Ala.  279. 

Evidence  as  to  Distance  at  Which  Cattle  Could  Have  Been  Seen  by  En* 
gineer. — In  an  action  to  recover  damages  for  the  killing  of  stock,  a  wit- 
ness, who  is  familiar  with  the  track  at  the  place  where  the  accident  oc- 
curred, is  competent  to  testify  as  to  the  distance  at  which  cattle  on  the 
track  could  be  seen  by  locomotive  engineers.    Such  testimony  is  not  ob- 
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jectionable  as  being  the  statement  of  an  opinion.    Gulf.  C.  &  S.  F.  R.  Co. 
V.  Washington  (C.  C.  A.),  49  Fed.  Rep.  347. 

Horse  Frightened  While  on  Road  Parallel  with  Track  ^Failure  of  Engineer 
to  Qive  Signal. — Where  the  plaintiff's  horse  took  fright  while  being  driven 
along  the  public  road  running  parallel  with  the  railroad,  and  the  cause  of 
the  iright,  according  to  the  evidence,  being  the  headlight  of  the  engine, 
and  not  the  speed  of  the  train,  the  failure  of  the  engineer  to  comply  with 
the  statute  by  blowing  the  whistle  and  checking  the  train  while  approach- 
ing a  public  crossing  125  yards  beyond  where  the  injury  took  place  will 
not  render  the  company  liable  for  the  consequences  resulting  to  the  horse 
and  buggy  under  fright  thus  occasioned.  Douglass  v.  East  Tennessee.  V. 
&  G.  R.  Co.  (Ga..  Feb.  i,  1892),  14  S.  E.  Rep.  616. 

Stock  Killed  Owing  to  Inevitable  Accident.— When  the  evidence  shows 
conclusively  that  the  servants  of  a  railroad  compaiiy  used  alt  ordinary 
and  reasonable  care  and  diligence  to  prevent  the  killing  of  a  certain  cow, 
a  verdict  in  favor  of  the  owner  for  the  value  of  the  animal  is  contrary  to 
law  and  the  evidence,  and  should  be  set  aside.  Georgia  R.  &  B.  Co.  v. 
Walker,  87  Ga.  204. 

Animals  Going  on  Track  at  Crossing. — It  is  not  negligence  for  a  rail- 
road company  to  leave  a  train  of  freight  cars  standing  on  a  siding  near  a 
crossing,  provided  the  crossing  itself  is  kept  unobstructed ;  and  the  fact 
that  a  mule,  wandering  up  the  track  from  the  crossing,  was  concealed  by 
the  freight  cars  from  the  engineer  of  a  rapidly  approaching  train  until  it 
came  around  the  end  of  the  freight  cars  onto  the  main  track  at  so  little 
distance  that  is  was  impossible  to  stop  the  train  before  the  mule  w^as 
struck,  will  not  render  the  company  liable  therefor.  Hyer  v.  Chamberlain. 
46  Fed.  Rep.  341. 

Conflicting  Evidence — Question  jfor  Jury. — In  an  action  against  a  rail- 
road company  for  the  killing  of  plaintiff  s  mare  by  one  of  defendant's  trains, 
defendant's  employes  testified  that  the  night  was  dark,  that  the  mare 
jumped  on  the  track  only  a  short  distance  in  front  of  the  train,  and  that 
the  collision  could  not  be  avoided ;  while  plaintiff's  witnesses  testified 
that  the  night  was  bright,  and  that  the  mare's  tracks  were  found  running 
several  hundred  yards  down  the  track,  until  she  was  overtaken  and  killed. 
Held,  that  an  instruction  to  find  for  defendant  was  properly  refused. 
Kansas  City,  M.  &  B.  R.  Co.  v.  Cantrell  (Miss.,  Feb.  i,  1892),  10  So.  Rep. 
580. 

Degree  of  Diligence  Required  in  Looking  for  Stock — Fields  and  Uninctosed 
LandSi — In  an  action  against  a  railroad  company  for  the  killing  of  stoclc. 
the  court  may  decline  to  charge  that  a  less  degree  of  diligence  in  looking 
out  for  stock  is  required  while  running  through  a  field  than  while  running 
through  lands  uninclosed.  Central  R.  &  B.  Co.  v.  Summerford  (Ga..  July 
13.  1^91).  13  S.  E.  Rep.  588. 

Effect  of  Stock  Law  on  Degree  of  Diligence  Required  of  Company. — 
Although  the  existence  of  a  stock  law  is  apparent  and  may  be  made 
material  on  the  questions  of  ordinary  and  reasonable  care  and  diligence 
in  guarding  against  killing  stock  by  the  running  of  trains,  yet  a  request 
to  charge,  in  general  terms,  that  a  less  degree  of  diligence  is  required  in 
a  county  where  that  law  prevails  than  a  county  where  it  does  not,  mav  be 
declined.  Central  R.  &  B.  Co.  v.  Summerford  (Ga.,July  13,  1891),  13  S.  E. 
Rep.  588. 

Statutory  Precautions  Required  When  Obstruction  is  Seen  on  Track — 
Presumption  of  Negligence— Duty  of  Engineer. — Code,  §  1 144,  provides  that 
the  engineer  must,  on  perceiving  any  obstruction  on  the  track  of  a  rail- 
road company,  use  all  the  means  in  his  power  known  to  skillful  engineers, 
such  as  applying  brakes  and  reversing  engine,  in  order  to  stop  the  train. 
Section  1 147  provides  that,  when  stock  is  killed  or  injured,  the  burden  of 


VOL.  49]  KILLING  STOCK.  55 1 

proof  is  on  the  company  to  show  compliance  with  the  statute.  Held,  that 
where,  in  an  action  for  killing  a  cow,  there  was  evidence  that,  when  the 
engine  was  forty  yards  distant,  the  animal  ran  upon  the  track  from  behind 
an  obstruction  in  a  cut ;  that  the  engineer  could  not  have  seen  her  sooner; 
and  that  he  could  not  then  by  any  means  have  averted  the  collision — an 
instruction  that  "the  burden  was  upon  the  defendant  to  show  a  compli- 
ance with  the  requirements  of  the  statute  as  to  reversing  the  engine  and 
applying  the  brakes  after  discovering  or  seeing  the  cow  on  the  track,"  was 
error,  since,  if  the  evidence  was  true,  the  engineer  needed  not  to  comply 
with  the  statute.  Savannah  &  W.  R.  Co.  v.  Jarvis  (Ala.,  Dec.  i6,  1891), 
10  So.  Rep.  323. 

Pleading— Sufficiency  of  Allegations  of  Negligencei — In  the  Indian  Ter- 
ritory, a  complaint  alleging  simply  that  defendant,  while  operating  its 
railway  through  plaintiff's  pasture,  negligently  killed  his  stock,  and  that 
the  stock  was  killed  solely  through  defendant's  inexcusable  neglect,  is 
sufficient  to  withstand  a  general  demurrer,  since,  under  Mansf.  Dig.  Ark, 
§  5065  (i"^  force  in  the  territory),  a  complaint  will  be  treated  as  sdleging 
every  fact  which  can  be  implied  fr<?m  its  averments  by  the  most  liberal 
intendment.  Gulf  C.  &  S.  F.  R.  Co.  v.  Washington  (C.  C.  A.),  49  Fed. 
Rep.  347. 


Kelver 

V. 

New  York,  Chicago  &  St.  Louis  R.  Co. 

{126  New  York^jdj.) 

Killing  Stock— Fencing  Track— Parallel  Tracks  of  Other  Roadt.--Under 
a  statute  imposing  upon  railroad  companies  the  duty  to  fence  their  tracks 
except  ^here  such  fence  is  unnecessary  to  prevent  stock  from  going  on  the 
track  from  adjoining  lands,  and  liability  for  the  killing  of  cattle  upon  their 
tracks  at  a  point  where  such  fences  are  not  constructed,  a  railroad  com- 
pany is  not  relieved  from  liability  by  the  fact  that,  at  the  point  where  cattle 
were  killed,  its  road  was  the  center  one  of  five  parallel  railroads,  and  that 
there  was  not  sufhcient  room  between  it  and  the  adjoining  tracks  to 
erect  a  fence  without  endangering  human  life. 

Appeal  from  Superior  Court  of  Bufifalo,  General  Term. 
yo/in  G,  Milburn,  for  appellant. 
Simon  Fleischmanfiy  for  respondent. 

Andrews,  J.— The  forty-fourth  section  ot  the  general  rail- 
road  act  of  1850  imposed  upon  every  railroad  company  or- 
ganized  thereunder  an  absolute  duty  to  erect  and  ^^^^^^ 
maintain  fences  on  the  sides  of  its  road,  and  made  ^^J^^^^^ 
the  corporation  liable  for  all  injuries  done  by  its 
"agents  or  engines"  to  cattle  or  other  animals  thereon  until 
such  fences  shall  have  been  made.     This  absolute  duty  was 
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modified  by  §  8,  chap.  282,  Laws  1854,  which  was  an  act 
amending  the  Act  of  1850,  and  which  section  substantially 
re-enacted  section  44  of  the  original  act,  but  added  thereto 
this  provision :  "  That  no  railroad  corporation  shall  be  re- 
quired to  fence  the  sides  of  its  road,  except  where  such 
fence  is  necessary  to  prevent  cattle,  sheep,  and  hogs  from 
getting  onto  the  track  of  the  railroad  from  the  lands  adjoin- 
ing the  same." 

It  is  conceded  that  the  defendant   has  never   fenced   its 
road,  and  that  the  plaintiff's  cattle  were  killed  on  the  track 

of  the  defendant,  onto  which  they  had  strayed,  by 
'^***'*  an  engine  running  thereon.     0:  appears  that  the 

defendant  is  one  of  five  railroads  running  for  a  distance  out 
of  the  city  of  Buffalo  on  five  parallel  tracks,  separated  from 
each  other  only  so  far  as  to  permit  the  passage  of  trains  on 
the  respective  roads.  The  defendant's  tracks  occupy  a  cen- 
tral position,  there  being  the  tracks  of  two  other  roads  on 
each  side  of  its  tracks :  thos^  on  the  easterly  side 
being  the  tracks  of  the  Buffalo,  Rochester  &  Pitts- 
burg Railroad  and  of  the  Western  New  York  &  Penn- 
sylvania Railroad.  The  exterior  tracks  on  the  easterly 
side  of  the  defendant's  tracks  are  those  of  the  road  first 
named,  and  the  plaintiff's  cattle  strayed  from  a  farm  adjoin- 
ing the  tracks  of  that  road  onto  those  tracks ;  thence  across 
the  tracks  of  the  Western  New  York  &  Pennsylvania  Rail- 
road, onto  those  of  the  defendant.  Netiher  of  the  roads 
mentioned  had  ever  erected  any  fences  on  the  sides  of  its 
road.  There  was  no  barrier  to  prevent  cattle  straying  from 
the  farm  where  the  plaintiff's  cattle  were,  across  the  inter- 
vening tracks,  onto  the  tracks  of  the  defendant.  There  were 
eight  or  more  tracks  east  of  those  of  the  defendatit.  The 
Buffalo,  Rochester  &  Pittsburg  Company  had  its  tracks 
and  sidings,  and  also  an  engine-house,  coal  platforms,  and 
other  structures  on  its  lands,  but  the  way  was  otherwise 
open  and  unobstructed.  The  east  rail  of  the  east  track  of 
the  defendant's  road  was  Seven  feet  distant  from  the  west 
rail  of  the  west  track  of  the  Western  New  York  &  Pennsyl- 
vania Railroad,  and  when  trains  are  passing  each  other  on 
the  two  tracks  there  is  a  space  of  only  three  feet  between  the 
cars. 

The  defendant  relies  upon  two  grounds  for  the  reversal  of 
the  judgment:     i^^W/,  that  the  cattle  did  not  get  onto  the 

defendant's    tracks    from    lands    **  adjoining    the 
*  !*  H*!'*     same,*'  within  the  meaninsr  of  the   statute ;  and, 

second,  that  the  court  erred  m  rejectmg  evidence 
that  fences  on  the  sides  of  the  defendant's  road  would,  by 
reason  of  the  narrow  space  between  its  tracks  and  those  of 
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the  adjacent  roads,  constitute  a  dangerous  obstruction,  and 
imperil  the  lives  of  passengers,  and  of  operatives  employed 
about  the  cars  and  upon  the  tracks. 

'  The  first  point  was  adjudicated  against  the  defendant's  con- 
tention in  the  casft  of  Shepard  v,  Buffalo,  N.  Y.  &  E.  R.  Co.,  35 
N.  Y.  64 L     In  that  case  cattle  had   strayed  from 
lands  adjoining  the  track  of  the  New  York  Cen-  <^o»rtrociioa 
tral   Railroad,   upon   and   over  the  track  of  that  Adj'ou!iBg~ 
road,  and  thence  upon  the  track  of  the  Erie  road,  uuds. 
immediately   adjoining,   and    were    there    killed. 
Neither   company   had    fenced   its   road.      It   was   claimed 
that   the  primary  duty  to  fence  was  upon  the  road  whose 
tracks    were    next    to    the    land    from    which    the     cattle 
straved,  and  that  the  lands  of  the  New  York  Central  Rail- 
road,  from  which  the  cattle  came  onto  the  defendant's  road, 
being  railroad  lands,  were  not  "  adjoining  lands  "  to  those  of 
the  defendant,  within  the  statute  of  1854.     The  court  over- 
ruled the  contention,  and  while  conceding  that  the  purpose 
of  the  statute  would  have  been  attained  if  the   New  \ork 
Central  Company  had  complied  on   its  part  with  the  law, 
nevertheless  held  that  the  defendant   was   not   thereby  ex- 
cused, and,  not  having  fenced  its  road,  was  liable  for  the 
value  of  the  cattle. 

The  multiplication  of  railroads,  and  the  difficulty,  especially 
in   large   cities,   of   securing   suitable   and   convenient    ap- 
proaches and  outlets,  makes  it  often  desirable,  and 
in  some  cases  necessary,  that  different  converging  i>e^e»<i*»t 
roads  should  be   constructed   for  a  distance  on  "^m^feBciiig 
substantially   parallel    routes,   adjacent    to    each  its  road, 
other.     If  this  condition  of  things  had  been  in  the 
mind  of  the  legislature  when  the  legislation  in  question  was 
enacted,  it  is   not  improbable  that  the  obligation    to  build 
fences  in  such  cases  would  have  been  imposed  exclusively 
upon  the  road  occupying  the  exterior   part    of    the    terri- 
tory upon  which  the  several  roads   were   constructed,    or 
have  imposed  a  joint  obligation  to  fence  on  all  the  roads. 
This    would  apparently    have  satisfied  the  purpose  of  the 
statute.     But  the  statute  imposes  a  several  obligation  upon 
every  company  to  fence  its  road,  with  the  qualification  that 
the  duty  to  fence  doies  not  arise,  where  no  fence  is  necessary 
to   prevent   cattle   from   reaching   the  track.     If  there  is  a 
natural   or  artificial  barrier  which   bars  the   way,  then,  as 
there  is  no  necessity  for  one,  no  fence    is   required.      But 
the  statute  does  not  permit  the  company  to  exercise  a  dis- 
cretion depending  upon  the  improbability  of   cattle  going 
upon  the  track  where  there   is  no  barrier,  natural  or  arti- 
ficial, to  prevent  them,  and    under   such    circumstances    it 
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cannot  be  left  to  a  jury  to  find  whether  the  omission  to 
fence  was  reasonably  prudent  or  not.  The  case  of  Dolan 
V,  Newburg,  D.  &  C.  R.  Co.,  120  N.  Y.  571,  42  Am.  & 
Eng.  R.  Cas.  611,  proceeds  upon  special  circumstances,  and 
is  not  in  conflict  with  the  views  herein  expressed.  In  the 
present  case  there  is  nothing  to  limit  or  qualify  the  general 
duty  to  fence,  or  which  justified  the  exercise  of  any  discre- 
tion on  the  part  of  the  defendant  in  protecting  its  road  from 
the  intrusion  of  cattle. 

The  evidence  to  show  the  danger  to  passengers  and 
operators  from  the  erection  of  fences  was,  we  think,  properly 
excluded.  It  is  to  be  observed  that  the  question  is  not 
whether  a  court  would,  in  the  actual  situation^  compel  a 
specific  performance  by  the  defendant  of  its  statutor}^  duty. 
It  may  be  conceded  that  it  would  refuse  to  enforce  spe- 
cifically the  building  of  fences  along  the  sides  of  the  de- 
fendant's road  as  now  located,  if  it  should  appear  that  by 
so  doing  human  life  would  be  endangered.  But  this,  we 
conceive,  is  no  answer  to  a  civil  action  tor  damages  re- 
sulting from  the  neglect  to  fence.  The  defendant  for  its 
own  purposes,  and  by  its  own  volition,  has  placed  its  tracks 
in  such  near  proximity  to  the  tracks  of  other  roads  that 
it  cannot,  as  is  claimed,  perform  its  statutory  duty  without 
hazarding  the  safety  of^  its  passengers  and  others.  It 
seeks  to  set  up  a  situation  which  it  itself  has  wrongfully 
created  as  an  excuse  for  disregarding  this  duty.  This  it  can- 
not do.  If  it  had  appeared  that  the  Buffalo,  Rochester  & 
Pittsburg  Railroad  Company  had  erected  and  maintained 
a  proper  fence  along  the  easterly  side  of  its  track,  through 
or  over  which  the  cattle  had  nevertheless  escaped  onto  the 
defendant's  tracks,  a  different  question  would  be  presented. 
The  question  would  then  arise  whether  the  defendant  might 
not  be  entitled  to  treat  the  fence  of  the  other  corporation  as 
its  fence  for  the  purposes  of  the  statute.  But  this  question 
is  not  presented.  Following  the  language  of  the  statute  as 
interpreted  by  the  decisions,  we  must  hold  that  the  action 
is  maintained.  It  is  for  the  legislature  to  change  or  modify 
the  statute,  if  any  change  or  modification  is  expedient.  The 
judgment  should  be  affirmed.     All  concur. 

Obligation  of  Railroad  Company  to  Fence  Its  Track  Where  it  Runs  Paral- 
lel with  Other  Roads.— The  decision  of  the  New  York  court  of  appeals  in 
the  above  case  appears  to  conflict  with  a  recent  case  decided  by  the  Con- 
necticut supreme  court  of  errors.  The  Connecticut  statute  provides  that 
railroad  companies  shall  fence  their  tracks,  except  at  such  points  as  the 
railroad  commissioners  shall  adjudge  unnecessary,  and  that  in  the  event 
of  a  failure  to  do  so,  any  person  suffering  damage  by  reason  thereof  shall 
have  a  cause  of  action.    The  court  held  that  this  statute  did  not  require 
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a  railroad  company  to  fence  its  track  at  a  place  where  it  is  located  fifty  feet 
distant  from  and  parallel  to  the  track  of  another  company,  although  the 
commissioners  had  never  adjudged  that  the  fencing  at  that  place  was  un- 
necessary ;  and  the  company  was  held  not  to  be  liable  for  injuries  to  a 
horse  which  came  upon  the  track  at  that  point.  The  court  said  :  "  The 
language  (of  the  statute)  would  even  include  places  where  the  railroad 
track  intersects  a  public  highway  or  other  railroad  tracks,  or  where  it 
passes  over  rivers  or  bodies  of  water.  Such  results  could  not  have  been 
within  the  intent  of  the  legislature.  It  is  therefore  our  duty  to  discard  a 
literal  and  adopt  a  rational  construction."  Gallagher  v.  New  York  &  N. 
E.  R.  Co.,  57  Conn.  442,  40  Am.  &  Eng.  R.  Cas.  197. 

Duty  of  Company  to  Fence  Track— Necessity  for  Instruction  to  Jury. — Since 
there  is  no  statute  requiring  railroad  companies  to  fence  their  tracks  in 
the  Indian  territory,  the  court  should,  when  requested,  in  an  action  for 
killing  stock  in  such  territory,  charge  the  jury  to  that  effect,  in  order  to 
prevent  misconception.  Gulf  C.  &  S.  F.  R.  Co.  v,  Ellidge,  (C.  C.  A.)  49 
Fed.  Rep.  356. 

What  Are  Depot  Grounds  Where  Company  Is  Not  Required  to  Fence— Evi- 
dence.—In  Plunkett  V.  Minneapolis  S.  M.  &  A.  R.  Co.,  7&  Wis.  222,  it  was 
held  that  depot  grounds,  where  the  statute  does  not  require  railroad  com- 
panies to  maintain  fences,  may  properly  be  defined  as  "  the  place  where 
passengers  get  on  and  off  trains,  and  where  goods  are  loaded  and  un- 
loaded, and  all  ground  necessary  and  convenient  and  actually  used  for 
such  purpose  by  the  public  and  the  railroad  company."    An  error  in  ad- 
mitting improper  evidence  as  to  the  limit  of  the  depot  grounds,  in  an  ac- 
tion against  a  railroad  company  for  an  injury  to  cattle  on  its  unfenced 
track,  will  be  deemed  immaterial,  where  the  other  evidence  clearly  shows 
that  they  did  not  extend  to  the  place  where  the  cattle  entered  upon  the 
track.    The  court  said  :     "The  definitions  of  depot  grounds,  given  by  the 
courts,  are  various,  and  it  is  perhaps  a  little  difficult  to  make  a  definition 
of  practical  application  in  all  particulars.     But  the  learned  counsel  of  the 
appellant  cites  Fowler  v.  Farmers  Loan  &  Trust  Co.,  2\  Wis.  78,  in  which 
the  definition  is  given  as  '  a  place  where  passengers  eet  on  and  ofi  the 
cars,  and  where  goods  are  loaded  and  unloaded,  and  all  grounds  necessary 
and  convenient  and  actually  used  for  these  purposes.'   It  would  seem  that 
the  court  had  copied  this  definition  in  the  above  instruction,  as  they  are 
so  near  alike  in  language  and  scope,  and  so  clearly  sanction  the  instruc- 
tion.    The  learned  counsel  of  the  respondent  also  cites  this  case  as  au- 
thority for  the  instruction.     Where  both  parties  so  clearly  agree  as  to  the 
correctness  of  this  instruction  as  sanctioned  by  this  court  that  ought  to 
be  the  end  of  the  argument,  but  the  learned  counsel  on  both  sides  have 
continued  the  discussion,  and  cited  numerous  authorities.     Other  courts 
have  sanctioned  the  above  definition  given  by  this  court  and  in  the  in- 
struction as  follows:     In  Maghee  v.  Camden  &  A.  R.  Co.  45  N.  Y.  520, 
'  the  depot  of  the  railroad  company  is  where  it  is  accustomed  to  receive,  de- 
posit, or  deliver  the  goods  and  merchandise  carried  by  it.'     In  State  v.  New 
Haven  &  Northampton  Co.,  37  Conn.  153,  '  the  depot  is  a  place  where  the 
passengers  are  received  and  left,  and  where  freight  is  deposited.     It  is  a 
place  of  deposit.'     Reference  may  be  had  to  the  briefs  of  counsel  for  many 
cases  defining  depot  grounds,  but  as  the  instruction  is  sanctioned  by  this 
court,  and  sustained  by  the  other  authorities,  any  further  citation  of  cases 
in  this  opinion  is  unnecessary.  The  grounds  necessary  or  useful  and  used  for 
the  purposes  of  the  freight  and  passenger  business  of  the  road,which  includes 
all  the  business  in  which  the  public  are  interested,  may  properly  be  called 
'depot  grounds.'  This  would  include  the  switching  and  making  up  of  trains^ 
and  the  use  of  sidetracks  for  the  storing  of  cars,  and  the  place  where  the  pub- 
lic require  open  and  free  access  to  the  road  for  the  purposes  of  such  business. 
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There  is  reall^no  disagreement  of  the  courts  in  respects  to  these  essentials 
of  depot  grounds.  Within  the  widest  definition  found  in  any  case  the  high- 
way mentioned  is  far  outside  of  the  depot  grounds  of  Weyerhauser.  The 
eastern  end  of  the  side  or  switch  tracks  is  as  far  as  they  could  extend 
for  any  possible  public  purpose  of  a  depot.  The  testimony  clearly  war- 
ranted the  jury  in  finding  that  the  place  where  the  oxen  entered  upon 
the  track  of  the  road  was  not  within  the  depot  grounds.  The  road 
should  therefore  have  been  fenced  at  that  place,  and  a  cattle  guard  con- 
structed in  the  highway  crossmg." 

What  l8  Public  Highway  at  Which  Fences  and  Cattle  Quards  Must  Be 
Maintained. — Where  it  is  provided  by  statute  that  a  road  used  as  a  pub- 
lic highway  for  more  than  twenty  years  shall  be  deemed  public  highway, 
a  lane  traveled  by  the  public  continuously  for  forty  years  comes  with- 
in the  statute.  Accordingly,  where  a  railroad  crosses  such  land,  the 
company  is  bound  to  maintain  fences  and  cattle  guards  at  such  crossing. 
Louisville.  N.  A.  &  C.  R.  Co.  v.  Etzler,  (Ind.,  Feb.   5,  1892),  30  N.  E.  Rep. 

32. 

Fence  Between  New  Highway  and  Track — Agreement  of  Company  And 

County  Commiesioners. — A  railroad  company,  which  has  agreed  with 
county  commissioners  to  erect  a  fence  along  a  new  road  to  beof)ened  along- 
side its  track,  in  consideration  that  the  old  road  crossing  the  track  be  aban- 
doned, is  not  liable  to  a  traveler  upon  the  new  road  for  injuries  sustained  by 
the  absence  of  such  a  fence  when  the  old  road  has  not  been  abandoned. 
Elgin  V,  Baltimore  &  O.  R.  Co.,  (Md.,  March  24,  1891),  21  Atl.  Rep. 
688. 

Failure  of  Company  to  Construct  Cattle  Cuards — Landowner  Compelled 
to  Herd  Cattle— Evidence — Value  of  Herding. — The  plaintiffs'  bill  of  partic- 
ulars in  a  justice's  court  alleged,  in|detail,  that  the  defendant  railway  company 
failed  and  refused  to  construct  cattle  guards  on  its  line  of  railroad  where 
the  same  entered  and  left  the  plaintiffs  fenced  pasture  land,  and  that  the 
plaintiffs  were  compelled  to  herd  their  cattle  to  prevent  them  from  stray- 
ing from  such  pasture  land.  Held,  that  the  bill  of  particulars  is  suffi- 
cient to  withstand  an  objection  made  by  the  defendant  to  the  introduc- 
tion of  any  evidence  under  it,  for  the  claimed  reason  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  court  below  did  not 
err  in  permitting  the  plaintiffs  to  show  that  it  was  necessary  to  herd  their 
cattle,  and  in  permitting  them  to  show  the  value  of  such  herding  by  a 
witness  who  was  not  first  shown  to  be  an  expert  in  such  matters,  where 
the  only  objection  made  to  the  evidence  was  that  it  was  "incomp)etent,  irrel- 
evant and  immaterial."  The  court  below  did  not  err,  as  against  the  railway 
companv,  in  instructing  the  jury  that  the  plaintiffs  might  recover  for  the 
value  of  the  herding  up  to  the  value,  but  only  up  to  the  value,  of  the 
things  belonging  to  themselves  and  others,  which  might  have  been  in- 
jured by  the  cattle  if  they  had  been  permitted  to  run  at  large,  and  which 
things  the  plaintiffs  had  the  right  to  protect,  or  which  they  were  under  ob- 
ligation to  protect,  from  the  depredations  of  their  own  cattle.  Chicago, 
K.  &  N.  R.  Co.  V.  Behney,  (Kan.,  Feb.  6,  1892),  28  Pac.  Rep.  980. 

Failure  of  Railroad  to  Construct  One-Half  of  Boundary  Fence — Pleading. — 
There  being  no  common-law  obligation  for  a  railroad  to  build  a  fence 
along  its  line,  but  it  being  obliged  by  statute  to  build  half  of  the  fence  af- 
ter notice,  as  in  the  case  of  persons  owning  adjoining  lands,  damages  can- 
not be  recovered  against  a  railroad  for  failure  to  construct  a  fence, 
though  it  has  refused  to  do  so  after  notice,  where  plaintiff  does  not 
aver  a  construction  of,  or  offer  to  construct,  his  half  of  the  fence.  Hall  v. 
Trustees  of  Cincinnati  Southern  R.  Co.  (Ky.,  Oct.  8,  1891),  17  S.  W. 
I^ep.  207. 

Construction  of  Fence  by  Landowner — Recovery  of  Value  from  Railroad 
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Company. — Under  the  provisions  of  chapter  154  of  the  Laws  of  1885,  com- 
pelling railroad  companies  to  fence  their  roads  through  lands  inclosed 
with  a  lawful  fence,  before  the  owner  of  the  lands  can  recover  the  value 
from  a  railroad  company  of  a  fence  built  by  him  in  accordance  with  the 
provisions  of  the  statute,  he  must  prove  that  his  lands,  or  a  part  thereof, 
which  are  claimed  to  be  inclosed,  have  a  lawful  fence  ;  that  is,  such  a  fence 
as  is  defined  by  the  statute  to  be  a  legal  or  lawful  fence.  Missouri  Pacific 
R.  Co.  V,  Youngstrom,  (Kan.,  Nov.  7,  1891),  27  Pac.  Rep.  982. 

Contract  by  Company  to  Fence— Duty  and  Liability  Imposed  By.— A  con- 
tract by  a  railroad  company  to  fence  its  track,  through  certain  lands,  im- 
poses upon  it  the  same  duties  and  liabilities,  with  respect  to  the  killing  of 
stock,  as  would  be  imposed  by  a  statute  requiring  the  company  to  fence 
its  track.  Gulf  C.  &  S.  F.  R.  Co.  v.  Washington,  (C.  C.  A.),  49  Fed.  Rep. 
347. 


McCauley 
Montana  Central  R.  Co. 

{Montana  Supreme  Courts  January  25*,  i8g2^ 

Killing  Stock — Admission  of  Negligence—Taking  Possession  of  Carcass  of 
Animal. — If  a  claim  agent  of  a  railroad  company,  acting  within  the  scope 
of  his  duties  and  with  a  knowledge  of  the  circumstances,  takes  pos- 
session of  the  carcass  of  a  cow  killed  by  a  railroad  train,  and  orders  the 
same  sold  for  the  benefit  of  the  company,  this  constitutes,  prima  facie, 
an  admission  of  the  negligence  of  the  company  in  killing  the  cow,  under 
a  statute  providing  that  in  case  of  injury  to  live  stock  through  its  negli- 
gence, the  body  of  the  animal  shall  belong  to  the  railroad  company, 
unless  the  owner  shall  elect  to  take  the  same,  in  whole  or  in  part,  for 
damages. 

Appeai,  from  Jefferson  District  Court. 
Henry  G.  Mclntire^  for  appellant. 
Adkinson  &  Miller^  for  respondent. 

Blake,  C.  J. — This  action  was  brought  to  recover  dam- 
ages for  injuries  to  a  cow,  in  the  month  of  December,  1889, 
through  the  negligence  of  the  agents  and  servants 
of  the  appellant,  a  railroad  corporation.  There  ^•■•■*»**^- 
is  only  one  question  for  our  consideration.  At  the  conclu- 
sion of  the  evidence  for  the  plaintiff  "  the  defendant  moved 
the  court  that  plaintiff  be  nonsuited  because  he  had  intro- 
duced and  offered  no  testimony  tending:  to  show  any  negli- 
gence on  the  part  of  the  defendant.'*  The  motion  was  over- 
ruled, and,  no  evidence  being  introduced  by  the  defendant, 
judgment  was  entered  in  favor  of  the  plaintiff.  All  the  testi- 
mony upon  this  point  is  given  in  the  transcript.     The  plaint* 


558  MCCAULEY   V,    MONTANA   CENTKAL   R.   CO.      [VUL.  49 

iff  testified  that  he  was  acquainted  with  W.  B.  Green  ;  that 
he  went  to  see  him  to  settle  for  the  cow  ;  that  Mr.  Green 
was  acting  as  claim  agent,  at  the  time,  of  the  defendant ; 
that  Mr.  Green  **said  he  was  on  the  train  at  the  time, 
and  ordered  the  cow  killed,  and  he  ordered  the  beef 
shipped  to  Helena  to  be  sold  for  the  benefit  of  the  company. 
He  said  that  he  ordered  it  to  be  killed,  or  killed  it  himself, 
but  as  to  which  I  can't  say  now.  He  said  nothing  more  as 
to  how  the  cow  was  killed,  but  that  she  had  one  leg  broken, 
and  he  ordered  it  killed, — either  killed  it  himself,  or  ordered 
it  killed  ;  that  the  train  had  knocked  her  off  the  track.  *  *  * 
I  was  told  that  this  cow  was  killed  on  the  Montana  Central 
road.  Mr.  Green  told  me  that,  and  he  also  told  me  that  he 
was  on  the  train  at  the  time." 

This  testimony  concerning  the  conduct  of  Mr.  Green  can 
be  easily  understood  by  observing  this  section  of  the  statutes 
«uutory  "  ^"  every  case  of  the  wounding  and  killing  of  any 
yrovuioB.  such  Cattle,  or  sheep,  the  price  of  the  damages  [for 
which]  is  fixed  by  this  chapter,  the  body  of  such 
animal  shall  belong  to  such  company,  unless  the  owner 
thereof  shall  elect  to  take  the  same  in  lieu  of  said  damages, 
or  part  thereof,  within  twenty-four  hours  after  said  wound- 
ing or  killing,  but  in  every  other  case  the  railway  or  railroad 
company  may  proceed  to  take  care  of  and  preserve  the  body 
of  said  animal;  and  it  shall  be  the  duty  of  said  company  to 
preserve  the  hide  of  such  animal  for  at  least  thirty  days  after 
such  killing,  for  inspection  by  said  railroad  or  corporations, 
at  the  station-house  nearest  to  the  place  where  such  killing 
occurred."     Section  717,  Comp.  St.,  div.  5. 

Green  was  upon  the  train  which  inflicted  the  injury  upon 
the  animal,  and  availed  himself  ot  the  provisions  of  the  law 
▲dmisgioR  f  ^^^  ^^^  benefit  of  railroad  companies  when  they 
aegiiffeBcV^  are  liable  to  be  mulcted  in  damages' for  the  killing 
of  live  stock.  The  action  of  this  agent  of  the 
corporation,  within  the  scope  of  his  duties,  and  the  receipt 
of  the  proceeds  of  the  sale  of  the  beel,  are  sufficient  to 
establish  a  prima  facie  case  of  the  admission  of  negligence 
against  the  defendant.  It  is  conceded  by  the  appellant  that 
the  respondent  has  the  right  to  brin^  an  action  for  the  con- 
version of  the  animal,  and  therefore  it  is  contended  that  the 
appropriate  remedy  has  not  been  pursued.  But  this  officer 
of  the  corporation  was  acting  rightfully,  under  a  statute 
which  authorizes  these  proceedings,  and  nence  there  was  no 
conversion  of  the  property.  His  conduct,  and  that  of  the 
appellant,  were  admissions  as  potent  as  words,  and  were  en- 
titled to  be  weighed  by  the  jury.  It  is  ordered  and  adjudged 
that  the  judgment  be  affirmed. 
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Harwood,  J.,  {concurring.) — The  problem  in  this  case  is  to 
find  justly,  and  on  sound  principles  of  law,  whether  or  not 
any  acts  or  circumstances  proved  in  the  case  fairly  indicate, 
as  a  prima  facie  showing,  that  there  was  negligence  on  the 
part  of  appellant  in  committing  the  injury  complained  of. 
Appellant  contends  there  is  no  such  showing,  while  respond- 
ent insists  that  certain  conduct  of  the  appellant  proved 
amounts  to  a  prima  facie  admission  that  the  injury  to  the 
animal  happened  in  consequence  of  appellant's  negligence 
in  operating  its  railroad.  Appellant  is  operating  a  railroad 
through  open  lands,  upon  whiqh  respondent  has  a  right  to 
pasture  his  domestic  cattle.  In  order  to  determine  the 
rights  and  liabilities  of  these  parties  in  case  of  injury  to  any 
of  such  animals  by  the  operating  of  the  said  railroad,  the 
law  provides  (considering  the  statute,  and  the  Bielenberg 
Case,  8  Mont.  271,  38  Am.&  Eng.  R.  Cas.  275,  together)  that, 
in  case  any  such  animals  should  be  killed  or  injured  by  the 
operation  of  said  railroad  with  due  care,  /.  e.,  in  case  the  in- 
jury or  destruction  occurred  without  any  negligence  on  the 
part  of  appellant,  its  agent  or  employes,  then  it  should  be  in 
no  manner  liable  therefor;  and  it  is  further  provided  that,  in 
case  any  such  injury  or  destruction  should  happen  through 
the  negligence  of  appellant  or  its  agents,  then  it  should  be 
liable  to  pay  the  owner  of  the  animal  injured  the  value 
thereof;  but  in  that  case  appellant  should  have  the  animal 
so  killed  or  injured,  and  the  right  to  take  it  at  once,  on  the 
happening  of  the  event.  With  these  legal  conditions  exist- 
ing, it  happened  that  a  train  passing  over  said  road,  through 
said  land,  was  run  upon  and  broke  the  leg  of  a  certain  cow 
belonging  to  respondent ;  and,  appellant  being  present,  with 
its  agents  and  employes,  and  its  stock  or  claim  agent,  charged 
with  the  duty  of  looking  after  claims  for  injury  to  stock  in 
such  cases,  and  presumably  knowing  all  the  circumstances 
attending  such  injury,  appellant's  claim  agent  immediately 
proceeded  to  take,  or  cause  to  be  taken,  said  injured  cow, 
killed  it,  sold  it,  and  took  the  proceeds  for  the  benefit  of  the 
railroad  company. 

Now,  when  the  terms. and  conditions  of  the  law  are  con- 
sidered in  reference  to  the  circumstaVices  shown  and  the  con- 
duct of  appellant  in  relation  to  said  animal,  would  it  be  a 
violent  presumption  to  conclude  that  appellant  had  by  its  vol- 
untary conduct  indicated,  as  a.  prima  facie  showing,  that  said 
animal  was  run  upon  and  injured  under  such  circumstances  as 
to  make  it  lawful  lor  appellant  to  proceed  to  take  the  injured 
animal  and  treat  it  as  its  own  ?  Did  appellant  indicate  appar- 
ently, or  prima  facie y  as  it  is  said,  by  the  conduct  of  its  agents, 
that  it  had  done  something,  considering  its  conduct  in  connec- 
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tion  with  the  law,  to  authorize  i^  to  follow  up  tlie  injury  by 
taking  the  animal  ?  The  taking  followed  the  injury  as  part  of 
one  transaction  ;  and,  if  appellant's  conduct  is  to  be  construed 
as  indicating  prima  facie  that  circumstances  had  so  happened 
as  to  give  it  the  right  to  take  the  animal,  the  very  essence  of 
those  circumstances  was  negligence  in, committing  the  first 
injury.  Otherwise,  when  the  injury  happened,  if  without 
negligence,  appellant  could  have  gone  its  way,  and  left  the 
owner  of  the  animal  to  make  the  best  he  could  of  a  mis- 
fortune for  which  appellant  was  in  no  wise  responsible. 
Appellant  is  presumed  to  have  done  as  it  did  knowing  the 
law  and  the  exact  conditions  of  its  liability,  and  its  rights,  if 
liable.  If  it  is  not  reasonable  to  draw  the  presumption  just 
proposed  from  the  conduct  of  appellant,  then  some  other 
construction  is  to  be  put  upon  its  acts.  Are  we  to  presume 
that  when  appellant,  without  negligence,  ran  its  train  upon 
and  injured  the  animal  in  question,  and  knowing  consequently 
that  it  was  without  liability  for  the  injury,  and  consequently 
was  without  right  to  take  the  injured  animals,  nevertheless, 
under  those  circumstances,  appellant  wantonly  and  unlaw- 
fully went  outside  of  the  course  of  its  business,  and,  to  add 
injury  to  injury,  captured,  butchered,  and  sold  the  animal, 
and  pocketed  the  proceeds?  Are  we  to  presume  that  where 
the  railroad  company  was  clear  of  liability  it  unlawfully 
adopted  this  course  01  conduct  ?  If  there  was  no  negligence 
on  the  part  of  the  appellant,  there  was  no  liability;  if  there 
was  no  liability,  it  had  no  more  right  to  take  the  crippled 
animal  than  any  other  person,  and  its  taking  was  wrongful 
and  unlawful;  while,  if  the  injury  happened  under  circum- 
stances of  negligence  on  its  part,  it  was  liable  for  the  injury, 
and  it  had  a  right  to  proceed  as  it  did,  and  take  the  animal, 
and  save  what  it  could  by  assuming  it.  Here  were  two 
courses  to  pursue  depending  upon  the  very  question  whether 
or  not  negligence  accompanied  the  injury.  That  was  the 
very  point  which  would  order  and  shape  and  give  course  to 
appellant's  conduct,  provided  it  acted  upon  the  knowledge  it 
iKid  as  to  the  law  and  the  facts,  and  desired  to  act  lawfully. 
It  there  was  negligence,  it  could  lawfully  take  the  animal. 
II  there  was  no  negligence,  it  could  lawfully  go  its  way  with 
iin[)unity.  Are  we  to  presume  appellant  took  the  wrong — 
the  unlawful — course,  and  knowing  all  the  circumstances  at- 
tending the  injury,  and  knowing  that  the  facts  were  such  that 
no  liability  ensued  against  it  from  what  had  happened,  still 
the  appellant  captured  and  butchered  said  wounded  animal, 
and  disposed  of  it  in  the  market,  and  took  the  proceeds? 
Such  is  not  to  be  presumed.  No  such  construction  is  to  be 
put  upon  the  acts  of  appellant  in  this  matter,  where  its  con- 
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duct,  in  another  view,  can  be  regarded  as  lawful,  and  done 
in  good  faith,  simply  to  avail  itself  of  its  rights ;  and  this 
view  involves  the  tacit  prima  facie  admission  by  appellant's 
conduct  that  there  was  negligence  on  its  part  i!i  committing 
the  injury  complained  of,  which  fixed  its  liability  and  gave 
it  the  corresponding  right  to  take  the  animal.  "  The  law 
presumes  that  all  acts  are  done  in  good  faith  until  there  is 
evidence  to  the  contrary."  McCagg  v,  Heacock,  34  111.  476. 
Mr.  Lawson,  in  his  work  on  Presumptive  Evidence,  p.  93, 
states  the  familiar  rule  of  law  as  follows :  *'  A  person  who  is 
shown  to  have  done  any  act  is  presumed  to  have  done  it  in- 
nocently and  honestly,  and  not  fraudulently,  illegally,  or 
wickedly  ;  "  and  cites  many  cases  establishing  and  illustrat- 
ing that  rule.     I  concur  in  affirming  the  judgment. 

De  Witt,  J.,  {dissenting). — It  is  conceded  in  this  case  that 
the  cause  of  action  set  up  in  the  complaint  is  the  negligent 
killing  of  plaintiff's  cow  by  the  defendant  in  December,  1889. 
It  is  conceded  that,  under  the  decision  in  Bielenberg  z\ 
Montana  Union  R.  Co.,  8  Mont.  271,  38  Am.  &  Eng.  R.  Cas.  275, 
the  plaintiff  cannot  recover,  and  has  not  ^  prima  facie  cause 
of  action,  unless  he  shows  some  evidence  of  negligence  by 
the  defendant.  It  is  conceded  that  there  is  not  one  word  in 
the  evidence  tending  to  show  any  negligence  on  the  part  of 
the  defendant.  But  the  judgment  is  affirmed,  and  this  court 
holds  that  prima  facie  proof  ot  negligence  was  made  by  virtue 
of  an  admission  of  negligence,  in  that  defendant  took  posses- 
sion of  the.  carcass  of  the  cow  killed ;  and  this  admission  is 
construed  out  of  the  statute,  (section  717,  Comp.  St.  div.  5.) 
That  section  is  part  of  the  act  of  February  23,  1881.  The 
first  section  of  that  act,  which  has  become  section  713  of  the 
Conipiled  Statutes,  provided,  to  state  it  briefly,  that  a  rail- 
road corporation  that,  in  the  operation  of  its  railroad,  killed 
an  animal,  should  be  liable  to  the  owner  for  the  value  of  the 
same,  regardless  of  whether  the  killing  was  by  the  negligence 
of  the  railroad  corporation.  In  other  words,  the  railroad 
corporation  was  an  insurer  of  the  safety  of  all  animals  going 
upon  its  track.  The  statute  was  thus  more  tender  of  tHe 
safety  of  the  domestic,  than  of  human,  animals.  That  section 
of  the  law,  as  a  matter  of  course,  fell  before  the  first  attack 
in  this  court.  Bielenberg  Case.  Therefore  when  the  ani- 
mal, the  value  of  which  is  the  subject  of  this  action,  was 
killed,  the  defendant  was  liable  only  in  case  its  negligence 
was  the  cause  of  the  killing.  In  accordance  with  this  estab- 
lished view  of  the  law,  the  plaintiff  brought  his  action  for  the 
negligent  killing,  and  he  wholly  failed  in  his  proof. 

49  A.  &  E.  R.  Cas. — 36  J 
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But  did  defendant  admit  its  negligence  by  the  act  of  tak- 
ing the  carcass?  The  act  of  the  legislature  of  March  10, 
1887,  (Comp.  St.  §§  720-729),  was  upon  the  same  subject-mat- 
ter as  the  act  of  February  23,  1881,  and  they  are  all  put  to- 
gether in  the  Compilation  as  chapter  37.  In  the  latter  act 
we  find  a  section,  which  is  726  of  the  Compilation,  as  fol- 
lows :  **  In  all  cases  where  any  corporation,  association,  com- 
pany, person,  or  persons  shall  be  liable  to  the  owners  of  any 
animals  killed  as  provided  in  this  act,  they  shall  be  author- 
ized to  skin  the  same,  and  shall  be  entitled  to  the  carcass 
and  hide  thereof,  unless  the  owner  or  owners  thereof  shall 
claim  the  same,  in  which  event  the  amount  of  the  value 
thereof  shall  be  deducted  from  the  amount  of  damages 
which  would  otherwise  be  due.**  Whether  section  726  re* 
peals  section  717  it  is  not  necessary  to  decide.  If  717  is  re- 
pealed, the  way  is  very  clear;  but,  in  any  event,  if  section 
717  remains,  it  and  726  are  in  pari  materia,  and  must  be  con- 
strued together.  Under  chapter  37,  the  railroad  company 
was  not  liable  for  all  animals  that  it  killed  in  the  operation 
of  its  road.  Section  716  provides:  "If  the  owner  of  any 
stock  shall  drive  any  stock  on  the  line  of  the  track  of  any 
such  company  or  corporation,  with  intent  to  injure  such 
company  or  corporation,  and  such  stock  shall  be  killed  or  in- 
jured, such  owner  shall  not  receive  any  damage  from  such 
railroad  company  or  corporation  therefor.  *  *  * "  There- 
fore, under  tne  acts  of  the  legislature  that  became  chapter 
37,  the  railroad  company  was  liable  for  all  animals  killea  by 
it.  except  those  driven  onto  the  track  by  the  owner  with  in- 
tent to  injure  the  railroad  company.  Now,  we  know  for 
what  killings  the  company  was  liable  "as  provided  in  the 
act;"  and,  when  they  are  so  liable  "as  provided  in  the  act," 
they  are  to  own  the  carcass  of  the  animal  killed.  1  do  not 
understand  that  it  is  claimed  that  the  company  owns  the 
carcass,  except  by  virtue  of  the  provisions  of  this  act.  Thus 
the  taking  of  the  carcass  b}^  the  compan3%  if  it  is  an  admis- 
sion of  anything,  is  an  admission  of  what?  It  is  an  admis- 
sion that  they  are  liable  "  as  provided  in  the  act,"  section 
726.  What  does  liability  "as  provided  in  the  act"  mean? 
What  are  the  elements  01  such  liability  "  as  provided  in  the 
act?"  Mark,  that  no  other  liability  is  mentioned  except 
that  "provided  in  the  act."  No  common-law  liability  by 
virtue  of  negligence  is  contemplated.  I  should  suppose  that 
the  elements  of  such  liability  "as  provided  in  the  act" 
would  be  about  as  follows:  (i)  The  venue;  (2)  ownership  by 
plaintiff;  (3)  a  value ;  (4)  that  the  animal  was  not  driven  onto 
the  track  by  the  owner,  although  let  it  be  noted  that  I  do 
not  speak  of  this  element  as  one  to  be  proved  by  the  owner, 
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or  alleged  in  his  complaint,  or  a  matter  in  question,  unless 
raised  by  an  issue ;  and  (5)  that  the  animal  was  killed  simply, 
with  no  allegation  or  proof  of  negligence. 

Now,  concede  that  the  taking  of  the  carcass  admits  the  lia- 
bility of  the  company  "as  provided  by  the  act,"  and  that  it 
admits  all  the  elements  of  liability  "as  provided  by  the  act." 
Then  it  admits  all  the  elements  of  liability  as  above  noted. 
But  liability  "  as  provided  by  the  act  **  does  not  constitute 
legal  liability ;  for,  under  the  Bielenberg  decision,  to  consti- 
tute liability  there  must  be  negligence.  So  that,  when  we 
concede  that  the  taking  of  the  carcass  admits  liability  "  as 

f)rovided  by  the  act,"  that  taking  does  not  admit  any  legal 
lability  ;  for  the  liability  under  the  act  is  not  a  legal  liability, 
for  it  omits  the  vital  element  of  legal  liability,  to  wit,  negli- 
gence. Therefore  the  taking  of  the  carcass  does  not  admit 
any  negligence.  So,  by  applying  the  provisions  of  the  act 
of  the  legislature  to  the  conduct  of  Claim  Agent  Green  in 
taking  the  carcass  of  the  animal,  the  most  that  the  railroad 
•company  is  made  to  admit,  that  is  of  interest  in  this  conten- 
tion, is  only  that  the  company  killed  the  cow.  The  killing 
alone  is  not  prbna  facie  evidence  of  negligence,  in  the  ab- 
sence of  a  special  statute  making  it  so,  as  was  the  law  in  this 
state  when  the  alleged  cause  of  action  arose.  Bielenberg 
Case,  and  cases  cited  therein.  The  views  that  I  express  are, 
of  course,  independent  of  the  legislation  of  March  2,  1 891,  as 
this  killing  occurred  in  1889. 

I  am  of  opinion  that  the  motion  for  a  nonsuit  should  have 
been  granted,  and  for  that  reason  the  judgment  should  be 
reversed. 

Killing  Stock— Disposition  of  Carcass  of  Dead  Animal. — See  Dow  v.  King, 
and  note,  (Ark.)  40  Am.  &  Eng.  R.  Cas.  233. 

Damages  for  Killing  or  Injuring  Animals. 

Measure  of  Damages  for  Injury  to  Mules  at  Crossing — Instruction. — In 
an  action  for  injuries  to  plaintin's  mules  and  wagon  caused  by  collision 
with  defendant's  train,  an  instruction  t^bat  the  measure  of  damages  is  the 
difference  in  the  value  of  the  mules  before  and  after  the  injury  occurred, 
and  any  damage  on  account  of  loss  of  time  of  the  viules,  is  tiot  prejudicial 
to  defendant,  where  it  d«06  not  appear  that  the  jury  added  any  damage 
on  account  of  loss  of  time  of  the  mules.  East  Tennessee,  V.  &  C.  R.  Co., 
V,  War  mack,  86  Ga.  351. 

Damages  for  Caring  for  and  Treating  Injured  Cattle. — In  an  action  for 
injuries  to  live  stock,  where  the  complaint  alleges  that  the  plainti-ff  was 
put  to  expense  in  caring  for  and  trying  to  cure  the  injured  cattle,  and 
damages  are  demanded  therefor,  evidence  is  admissible,  and  instructions 
may  properly  be  given,  as  to  the  cost  of  such  care.  Hyer  v.  Chamber- 
lain, 46  Fed.  Rep.  341. 

Interest  on  Value  of  Animal, — In  an  action  against  a  railroad  company 

to  recover  damages  for  the  negligent  killing  of  a  horse,  run  over  by  one 

•of  defendant's  trains,  the  plaintiff   is  entitled  to  legal  interest  on  the 
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value  of  the  horse  from  the  time  of  instituting  the  suit.  Woodland  v. 
Union  Pacific  R.  Co.,  (Utah,  April  2,  1891)  26  Pac.  Rep.  298. 

Value  of  Cattle  Injured — Expert  Testimony. — In  an  action  for  injury  to 
cattle,  the  plaintiff,  who  testifies  that  he  has  bought  and  sold  cattle  for 
twenty  years,  may  properly  be  permitted  to  testify  as  to  the  value  of  the 
cattle  injured.     Hyer  v.  Chamberlain.  ^6  Fed.  Rep.  341. 

A  witness  who  knew  the  animal  killed  (a  thorough-bred  bull),  his  breed 
and  peculiar  merits,  may  testify  to .  its  value,  although  he  may  not  be  an 
expert  and  although  his  opinion  is  not  based  upon  actual  sales  at  or  near 
the  place.     Alabama  Great  Southern  R.  Co.  v.  Moody,  92  Ala.  279. 

Discrediting  Plaintiff's  Evidence  as  to  Value  of  Animal—Assessment 
List. — In  Fordyce  v.  Hardin,  54  Ark.  554,  which  was  an  action  to  recover 
damages  for  stock  killed  on  defendant's  track,  it  was  held  to  be  competent 
for  the  defendant  to  discreait  the  evidence  of  the  plaintiff  as  to  the  value 
of  the  animal  by  introducing  his  assessment  list,  recently  signed  and  veri- 
fied by  him,  showing  that  the  animal  was  of  much  less  value  than  testified 
by  him. 


McMaster 

V. 

Montana  Union  R.  Co. 

(Montana  Supreme  Courty  March  28^  i8p2.) 

Killing  Stock— Fencing  Track  Where  It  It  Not  Requ  I  red  ~  Neglige  nee. — 
Where  there  is  no  law  requiring  a  railroad  company  to  fence  its  right  of 
way,  an  owner  of  horses  cannot  rely  upon  any  such  duty  on  the  part  of 
the  railroad  company,  nor  rely  upon  the  fact  that  the  right  of  way  was 
not  sufficiently  enclosed,  so  as  to  involve  the  company  in  liability  for  killing 
his  stock,  although  it  appears  that  the  company  had  erected  a  fence  but 
allowed  the  gates  to  be  down  so  that  the  stock  came  upon  the  track. 

Negligence  of  Company  in  Keeping  Gates  Closed  Where  Fence  Is  not  Re- 
quired.— Finding  of  Jury. — In  an  action  for  killing  stock  the  jury  found 
specially  that  the  defendant  company  was  negligent  in  not  keeping  the 
gates  in  its  right  of  way  fence  closed  and  locked.  The  company  was  not 
obliged  by  law  or  contract  to  fence  a  track,  but  had  built  and  maintained 
a  fence  at  the  place  in  question.  Evidence  was  introduced  by  both  sides 
in  reference  to  this  ffence  and  the  gates  therein,  without  objection  by 
either  party.  Held,  that,  under  the  circumstances,  the  court  could  not 
say  that  the  finding  of  the  jury  was  unreasonable  and  not  founded  upon 
tcvidence;  held,  also,  that  defendant's  objection  that  no  foundation  was 
aid  in  the  pleadings  for  the  introduction  of  such  evidence  could  not  be 
sustained  on  appeal. 

Negligence  of  Engineer— Failure  to  Avoid  Injury— Evidence  as  to  Weather 
— Instruction. — In  an  action  to  recover  damages  for  the  killing  of  stock 
by  a  railroad  train,  the  evidence  was  conflicting  as  to  whether  the  weather, 
at  the  time,  was  thick  or  clear,  It  appeared  that  the  engineer  neither 
sounded  alarms  nor  applied  brakes.  Held,  that  it  was  proper  to  instruct 
the  jury  that  it  was  "  the  duty  of  the  engineer  to  keep  a  look-out  for  ob- 
structions on  the  track,  and  to  use  all  appliances  at  his  command  to  avoid 
accident ;  that,  if  he  failed  to  see  an  animal  when  he  should  see  it  and 
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thereby  injures  it.  or,  if  seeing  it,  he  does  not  use  the  appliances  at  his 
command  to  avoid  injuring  it,  then  the  company  is  liable." 

Contributory  Negligence—Grazing  Horses  on  Public  Domain. — An  owner 
of  horses  is  not  guilty  of  negligence  which  contributes  to  their  death  ow- 
ing to  a  locomotive  colliding  with  them  on  a  railroad  track,  by  turning 
them  out  to  graze  on  the  public  domain  in  the  vicinity  of  his  ranch. 

DeWitt,  J,  dissenting. 

Appeal  from  Deer  Lodge  District  Court. 

y,  S.  Shropshire y  for  appellant. 

Theodore  Brantley  and  W.  H.  Trippet,  for  respondent. 

Harwood,  J. — Action  to  recover  damages  for  the  alleged 
killing  of  four  head  of  horses  by  the  negligent  and  careless 
running  of  an  engine  and  cars  against  and  over 
them  by  defendant's  agent  and  servants,  in  the  C"*  ■*»*•«'• 
operation  of  its  railroad.  Defendant  answered  plaintiff's 
complaint,  not  denying  the  killing  of  said  animals,  as  alleged, 
by  the  running  of  defendant's  engine  and  cars  against  and 
upon  them,  but  denying  that  the  injury  happened  through 
the  negligent  or  careless  conduct  of  dependent  or  its  agents 
or  employes  in  the  operation  of  its  railroad.  And  tor  a  fur- 
ther defense  defendant  alleged  that  such  injury  happened 
through  plaintiff's  own  carelessness,  which  contributed 
thereto.  Upon  these  two  points  of  issue,  as  we  are  informed 
by  appellant's  brief,  the<:ause  was  tried.  The  jury  returned 
their  verdict  in  favor  of  plaintiff,  assessing  damages  in  the 
sum  of  $700.  Defendant  moved  for  a  new  trial,  which  mo- 
tion was  overruled,  and  appeal  was  taken. 

The  main  proposition  to  be  considered  upon  this  appeal  is 
whether  or  not  the  verdict  is  supported  by  sufficient  evi- 
dence. Appellant  contends  that  it  appears  from 
the  evidence  that  the  killing  of  said  animals  hap-  p^Mntld! 
pened  through  unavoidable  accident,  without  neg- 
ligence on  t-he  part  of  appellant ;  or,  as  appellant's  counsel 
states  the  proposition,  "  if  defendant  was  in  the  exercise  of 
ordinary  care,  and  the  killing  of  the  animals  resulted  not- 
withstanding, then  there  is  no  liability  ;"  and  appellant  con- 
tends that  the  evidence  shows  the  state  of  facts  involved  in 
this  premise.  On  the  other  hand,  respondent  insists  that 
the  verdict  Is  supported  by  the  evidence,  which  he  asserts 
shows  negligence  and  carelessness  attending  the  killing  of 
the  animals  in  question,  and  that  respondent  in  no  way  con- 
tributed thereto. 

It  appears  that  the  killing  of  the  animals  in  question  hap- 
pened near  a  place  called  **Kohr*s  Siding,"  on  the  line  of  de- 
fendant's railroad,  in  Deer  Lodge  county.     Plaint- 
iff resides  about  five  miles  distant  from  that  place,  fiewtdr"** 
The  horses  in  question  were  turned  out  by  plaint- 
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iff  to  graze  upon  the  commons  in  the  vicinity  of  his  ranch  ; 
and  between  2  and  4  o'clock  on  the  morning  of  September 
24,  1890,  they  were  killed  at  the  point  aforesaid,  by  being 
struck  by  an  engine  and  train  of  cars  running  over  defend- 
ant's railroad.  It  appears  to  be  conceded  that  said  stock 
went  upon  defendant's  railroad  track  without  the  fault  or 
negligence  of  the  plaintiff,  (leaving  out  of  consideration  now 
the  point  made  by  appellant  that  the  turning  of  said  stock 
loose  upon  the  commons  amounted  to  contributory  negli- 
gence on  the  part  of  plaintiff).  The  evidence  shows  that  the 
railroad  company  had  inclosed  its  right  of  way  at  the  place 
in  question  by  a  fence :  but  it  is  also  shown  that  at  said 
place  the  lines  of  said  fence  were  severed  by  gateways,  and 
the  evidence  seems  to  be  quite  conclusive  that  sucfi  gates 
were  broken  down,  and  lying  on  the  ground,  or  at  least 
open  so  as  to  admit  of  stock  passing  freely  through  the  fence 
upon  said  railroad  track,  at  the  time  in  question.  Appellant 
insists  that  such  gates  were  opened  or  broken  clown  by 
others  than  its  agents,  and  without  its  knowledge  or  per- 
mission ;  but  it  is  not  contended  that  plaintiff  was  in  any 
way  guilty  of  opening  said  gates,  or  carelessly  leaving  the 
same  open.  The  testimony  of  plaintiff's  witnesses  tends  to 
show  that  said  gateways  were,  and  had  been  for  some 
time  prior  to  the  killing  of  said  animals,  left  open. 
The  testimony  of  defendant's  section  foreman  is  to  the 
effect  that  for  some  time  prior  to  the  killing  of  said 
animals  said  gates  were  found  open  almost  every  morning, 
and  were  often  closed  by  the  sectionmen  of  defendant,  and 
that  said  gates  were  found  open  on  the  morning  after  the 
killing  of  said  stock. 

The  jury  was  asked  by  defendant  to  return   special  find- 
ings, and,  among  others,  it  was  asked  to  find  by  what  act  or 

default  defendant  was  negligent  in  killing  said 
DefeadABt**  animals,  if  such  killing  wasiound  by  the  jury  to 
kHpiBg^gltM  ^^  attributable  to  the  carelessness  or  negligence 
eioMd.  of  defendant.     In   answer  to  this  the  jury  stated, 

among  other  things,  that  defendant  was  negligent 
in  not  keeping  said  gates  closed  and  locked.  This  finding 
is  complained  of  as  unreasonable,  and  not  founded  upon  evi- 
dence. There  being  no  law  requiring  defendant  to  fence  its 
right  of  way  sufficiently  to  keep  stock  from  going  thereon, 
defendant's  view  of  the  case  is  no  doubt  correct  in  assuming 
that  plaintiff  could  not  rely  upon  any  such  duty  on  the  part 
of  defendant,  nor  rely  upon  the  fact  that  said  railroad  right 
of  way  was  not  inclosed,  to  involve  defendant  in  liability  for 
killing  the  stock  in  question.  There  was,  however,  much 
evidence    introduced    in     reference    to     said     fence,     and 
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without  objection  by  either  party.  Plaintiff  does  not 
contend  that  it  was  tne  duty  of  defendant  to  keep  its  right 
of  way  inclosed  so  as  to  prevent  stock  from  going  thereon, 
nor  that,  by  reason  of  the  absence  of  such  inclosure,  plaint- 
iff* could  recover  for  the  injury  alleged.  But  it  seems 
that  defendant  relied  to  some  extent  upon  the  fact  of  hav- 
ing constructed  the  fence  inclosing  its  right  of  way  as  evi- 
dence of  due  care  on  its  part  in  the  attempt  to  keep 
stock  from  going  thereon,  and  evidence  was  introduced 
as  to  the  construction  and  keeping  in  repair  of  such  fence 
by  defendant.  As  against  such  evidence,  plaintiff  intro- 
duced testimony  tending  to  show  the  condition  of  the 
gateways  as  above  mentioned.  This  evidence  tended 
to  present  to  the  minds  of  the  jury  a  state  of  facts  by 
which  it  was  apparent  that  when  animals  came  along 
to  such  gateways  they  could  freely  pass  in  and  stray 
along  the  railroad  track,  and,  havmg  passed  beyond  the 
gateways,  were  then  fenced  in  close  to  said  tracK,  so  that 
they  could  not  retreat  to  the  open  country  on  the  approach 
of  a  train.  Considering  that  this  circumstance  may  nave  in- 
creased the  danger  to  stock,  as  compared  to  no  fence  at  all, 
and  considering  the  further  fact,  shown  by  the  testimony  of 
defendant's  witnesses,  that  after  killing  the  stock  in  question 
defendant  made  and  enforced  a  rule  to  the  effect  that,  if  said 
gates  were  not  kept  closed  and  locked  by  those  who  had  the 

f)rivilege  of  using  the  same,  the  railroad  company  would 
asten  said  gates  as  stationery  parts  of  the  fence ;  and  that 
this  rule  had  the  effect  of  keeping  said  gateways  closed  ever 
since  the  killing  of  said  stock.  Considering  further,  that,  if 
the  conditions  were  such  that  said  gates  could  not  be  kept 
closed,  then  open  crossings  over  defendant's  right  of  way, 
with  the  usual  "  cattle-guards,**  to  prevent  stock  from  pass- 
sing  upon  defendant's  milrorrl.  within  the  inclosure,  could 
be  provided,  if  iiccjssary  ;  and  considering,  in  reference  to 
what  would  be  the  exercise  of  due  care  under  the  circum- 
stances, whether  the  arrangement  last  mentioned  would  not 
be  less  dangerous  than  that  described  as  existing,  and  that 
the  fact  said  gates  being  often  left  open  was  known  to  de- 
fendant's agents  and  employes, — considering  these  circum- 
stances shown  to  the  jury,  we  cannot  say  that  its  special 
finding,  above  mentioned,  is  unreasonable  or  groundless  in 
its  premise. 

Plaintiff  was  in  no  way  responsible  for  the  existence  or 
continuance  of  those  conditions  respecting  said  inclosure ; 
and  therein  the  case  at  bar  is  entirely  unlike  the  case  of 
Evansville  &  T.  H.  R.  Co.  v.  Mosier  (Ind.),  35  Am.  &  Eng.  R. 
Cas.  196,  cited  by  appellant,  in  which  the  gateways  had  been 
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put  in  for  the  use  of  the  owner  of  an  adjoining  pasture,  and  it 
was  held  that  such  owner,  "for  whose  benefit  a  private 
crossing  is  maintained,  and  who  is  supposed  to  be  fully  cog- 
nizant of  the  condition  of  the  gate,  and  the  use  to  which  it  is 
put,  must,  therefore,  as  between  himself  and  the  company, 
see  to  it  that  the  gate  is  kept  in  proper  condition,  and  that 
it  is  kept  closed."  We  should  unhesitatingly  hold  the  same 
view  in  a  proper  case. 

The  case  of  Louisville,  N.  A.  &  C  R.  Co.  v,  Etzler,  (Ind. 
Sup.))  40  Am.  &  Eng.  R.  Cas.  205,  cited  also  by  ap- 
pellant, was  determined  under  a  statute,  as  appears  by 
the  statement,  which  provided  that  "owners  of  land  sep- 
arated by  a  railroad  may  of  right  maintain  crossings  over 
such  railroad,  and  impose  upon  the  owner  the  duty  of  re- 
pairing and  keeping  up  gates  thereto,  and  that  railway  com- 
panies, in  the  absence  of  negligence,  shall  not  be  liable  for 
injuring  and  killing  stock  at  such  farm  crossings;*'  and  it 
was  held  that  under  said  statute  a  railroad  company  was 
not  liable  for  injury  to  stock  entering  upon  the  track  at  such 
points,  in  the  absence  of  negligence  on  the  part  of  the  com- 
pany or  its  employes  ;  and  there  was  no  negligence  charged 
in  that  case. 

Plaintiff,  however,  does  not  rest  his  case  altogether  upon 
the  circumstances  shown  to  exist  in  reference  to  said  fence 
and  gateways,  but  appears  to  have  brought  the  same  to 
view  as  circumstances  bearing  on  the  case,  as  against  the 
proposition  of  defendant  that  it  had  **  maintained  a  good  and 
sufficient  fence  on  both  sides  of  its  track,  although  it  was 
not  required  to  do  so  by  law  ;*'  and,  as  before  observed,  the 
evidence  concerning  said  fence,  produced  by  each  party, 
was  introduced  without  objection  from  either.  For  this  rea- 
son we  cannot  sustain  the  proposition  of  appellant's  counsel 
that  no  foundation  was  laid  in  the  pleadings  for  the  intro- 
duction of  such  evidence. 

Passing  to  the  other  branch  of  the  case,  the  jury  found  also 
that  there  was  negligence  on  the  part  of  appellant's  en- 
gineer of  the  passenger  train,  in  that  he  made  no 
sufflciencr  ^  effort  to  stop  said  train  before  striking  plaintiff's 
u>Biipporr  horses.  Appellant  insists  that  the  evidence 
Terdict.  shows  that  at   the  time  and  place  of  killing  said 

animals  the  condition  of  the  weather  and  the 
darkness  was  such  that  defendant's  agents  and  employes 
could  not,  by  the  exercise  of  ordinary  care  and  diligence, 
have  seen  such  stock  on  the  right  of  way  in  time  to  avoid 
striking  the  same.  It  was  shown  that  two  trains  passed 
over  defernlant's  road  during  the  night  in  question, — a  pas- 
senger and  a  freight  train, — either  one  or  both  of  which  may 
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have  struck  some  of  said  injured  animals.  As  to  the  freight 
train,  it  is  shown  by  the  testimony  of  the  engineer  and  hre- 
man  who  accompanied  that  train  that  as  it  passed  along  the 
place  in  question  said  train  struck  one  animal,  and  to  the 
best  of  their  knowledge,  only  one,  which  animal  was  shown 
not  to  have  been  one  of  plaintiff's  horses.  The  testimony  of 
said  witnesses  is  to  the  effect  that  said  freight  train  was 
running  slowly  as  it  passed  said  place  where  plaintiff's 
horses  were  killed,  namely,  at  the  rate  of  about  ten  miles  per 
hour;  that  they  observed  an  animal  on  the  track,  lodged  in 
the  cross-ties  over  a  culvert ;  that  the  brakes  were  applied, 
and  the  power  of  the  engine  reversed,  and  said  train  brought 
to  a  stop  just  as  the  engine  reached  and  ran  partly  upon 
said  animal ;  that  they  saw  other  horses  running  away  from 
the  track,  but  they  stated  to  the  best  of  their  knowledge 
said  train  struck  no  other  animal.  This  testimony,  in  view 
of  the  fact  that  said  train  was  proceeding  slowly,  and  came 
to  a  stop  at  said  place,  would  seem  to  come  from  witnesses 
who  had  quite  favorable  opportunity  to  observe  what  hap- 
pened, and,  it  having  been  shown  that  the  animal  struck  by 
the  train  was  not  one  of  plaintiff's  horses,  this  testimony 
tends  to  show  that  the  killing  of  plaintiff's  horses  happened 
by  some  other  means.  The  passenger  train  in  question  was 
run  from  Butte  northward  to  Garrison,  during  the  night  in 
question,  and  passed  by  Kohr's  siding  between  3  and  4 
o'clock  of  the  morning  in  question.  The  testimony  of  the 
engineer  and  fireman  who  accompanied  said  passenger  train 
is  to  the  effect  that  when  said  train  passed  Kohr's  siding 
it  was  running  at  the  rate  of  thirt)^-five  or  forty  miles  per 
hour;  that,  as  this  train  passed  said  place,  two  horses  were 
struck  by  it,  and  thrown  off  the  track,  and  that  other  ani- 
mals might  have  been  struck  by  said  train  ;  that  the  animals 
struck  were  not  observed  in  time  to  avoid  running  upon 
them,  because  the  darkness  was  increased  by  fog  or  mist 
in  the  atmosphere  at  the  time  and  place,  and  for  that  reason 
the  engineer  and  fireman  were  unable  to  see  as  far  as  usual 
in  front  of  the  train  ;  that,  had  the  weather  been  clear,  the 
engineer  could  have  seen  seven  or  eight  car-lengths  in  front 
of  his  engine,  and  with  these  conditions,  and  the  exercise  of 
care,  he  could  have  seen  said  animals,  and  frightened  them 
from  the  track  by  sounding  the  whistle,  and  avoided  strik- 
ing them  ;  but  because  the  night  was  stormy,  and  rain  or 
mist  was  falling,  and  fog  prevailing,  the  animals  were  not 
observed  in  time  to  sound  a  whistle  before  they  were 
struck  and  passed,  and  therefore  no  whistle  was  sounded,  or 
other  alarm  attempted.  Other  testimony  was  also  intro- 
duced  by  defendant  to   the   effect   that   the    weather    was 
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Stormy  and  rain  or  mist  was  falling,  and  fog  prevailing,  at 
the  time  in  question.  Testimony  was  also  introduced  by 
defendant  that  there  was  some  curvature  of  the  railroad 
track  at  the  place  in  question,  but  it  is  not  shown  by  such 
testimony  that  the  view  of  the  engineer  is  obstructed  by 
reason  of  such  curvature.  The  testimony  introduced  by 
the  plaintiff  is  to  the  effect  that  such  curvature  is  slight,  and, 
notwithstanding  the  same,  the  track  lies  in  plain  and  unob- 
structed view  approaching  from  either  direction  to  the 
place  where  said  animals  were  killed.  Plaintiff  introduced 
testimony  tending  to  prove  that  early  on  the  morning  fol- 
lowing the  killing  of  said  animals  there  were  no  visible 
signs  of  rain  or  mist  having  fallen  during  the  night  pre- 
vious ;  there  being  no  dampness  then  visible  on  the  ground, 
vegetation,  or  other  objects,  at  that  place.  Plaintiff  produced 
a  witness,  who  testified  that  he  rode  from  Butte  on  said  pas- 
senger train,  on  the  morning  in  question,  and  left  said  train 
at  Deer  Lodge,  about  four  miles  from  Kohr's  siding.  This 
witness  testified  that  he  observed  the  weather  particularly 
at  that  time,  as  he  left  the  train,  and  walked  towards 
his  home,  and  that  it  was  clear;  that  said  train  passed 
Kohr's  siding  between  3  and  4  o'clock ;  that  the  weather 
was  not  stormy,  and  it  was  not  dark,  nor  was  any  fog  pre- 
vailing when  he  left  said  train  at  Deer  Lodge ;  that  he  ob- 
served the  weather  particularly  when  he  left  the  train  at 
Deer  Lodge  ;  that  he  was  unable  to  state  positively  the  state 
of  the  weather  at  Kohr's  siding,  but  could  state  that  the 
weather  was  clear  a  short  distance  from  there.  Plaintiff 
also  introduced  a  report  in  writing,  made  by  Smith,  the 
engineer  of  said  freight  train,  which  passed  along  by 
Kohr's  siding  about  2  o'clock  on  the  same  night  in  which 
said  Smith  reported  the  striking  of  the  horse  found  over 
the  culvert,  and  in  which  report  he  stated  that  the  weather 
was  clear  at  the  time  and  place  of  striking  said  animal. 
Said  Smith  testified  at  the  trial,  however,  and  in  his  tes- 
timony stated  that  the  weather  was  "  stormy,  rainy,  and 
misty  "  at  the  time  said  freight  train  passed  Kohr's  sid- 
ing. McDuffy,  the  fireman  on  the  engme  of  the  freight 
train,  in  describing  the  condition  of  the  weather  at  Kohr's 
siding  when  said  freight  train  passed  that  place,  stated 
that  **  there  was  a  slight  fog  that  would  hinder  your  sight 
to  a  slight  extent.  'It  was  not  so  very  dense ;"  and  in  an- 
other part  of  his  testimony,  he  says  of  the  weather  at 
the  time,  "  There  was  a  slight  mist  at  Kohr's  sidings  as 
we  passed  there." 

Plaintiff's  horses  were  found  lying  beside  the  track,  bear- 
ing the  appearance  of  having  been  struck  by  a  passing  train ; 
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and  the  position  which  these  animals  occupied,  as  respecting 
one  another,  when  found,  was  shown  to  be  as  follows:  Pro- 
ceeding northward  in  the  same  direction  in  which  said  pas- 
senger train  was  running,  the  distance  from  where  the  first 
animal  was  found  to  the  last  was  shown  to  be  about  800  feet ; 
the  distance  between  the  first  and  second  being  more  than 
500  feet.  It  is  clearly  shown  what  might  have  been  done,, 
by  the  exercise  of  ordinary  care,  towards  preventing  the 
destruction  of  said  animals,  if  the  weather  was  clear:  and 
from  these  facts  it  appears  that,  in  case  the  weather  was  clear, 
it  is  very  likely  the  destruction  could  have  been  prevented 
by  the  exercise  of  due  care.  The  testimony  of  the  engineer 
and  fireman  accompanying  said  passenger  train  is  to  that  ef- 
fect ;  that  said  stock  was  up  and  moving,  and  that  no  alarm 
was  sounded,  and  no  effort  made  to  stop  or  reduce  the  speed 
of  the  train.  The  evidence  is  conflicting  as  to  the  state  of 
the  weather  at  the  time  and  place  in  question. '  The  jury  had 
before  it  the  testimony  of  rattei^on,  who  rode  on  said  pas- 
senger train  from  Butte  to  Deer  Lodge,  which  was  to  the  ef- 
fect that  the  weather  was  clear  a  snort  distance  from  the 
particular  place  where  said  animals  were  killed,  and  that  it 
was  not  dark  at  the  time,  being  about  half  past  3  o'clock  of  a 
September  morning.  There  is  no  dispute  about  the  time 
said  train  passed  .Kohr*s  siding.  The  report  of  the  engineer 
of  the  freight  train,  which  passed  the  place  about  the  hour 
of  2  o'clock  of  the  same  night,  was  to  the  effect  that  the 
weather  was  clear  at  said  place  and  time.  This  report  was 
made  immediately  after  the  occurrence,  and  Engineer  Smith, 
in  his  testimony,  makes  no  explanation  as  to  his  having  will- 
fully mis-state8  the  condition  of  the  weather  in  said  report, 
or  as  to  his  having  been  mistaken  in  such  statement.  1  he 
report  was  made  to  the  superintendent,  was  a  formal  state- 
ment of  the  conditions  and  circumstances  attending  his  strik- 
ing the  animal  in  the  culvert,  and  the  question  as  to  the  state 
of  the  weather  was  distinctly  asked,  and  the  answer  was  set 
down.  The  testimony  of  the  other  witnesses  was  to  the  ef- 
fect that  early  on  the  following  morning  there  was  no  indi- 
cation of  rain  or  moisture  having  fallen  during  the  night  pre- 
vious. Some  of  appellant's  witnesses  testified  that  a  log  pre- 
vailed in  spots,  or  **  banks  of  fog,"  in  low  places,  and  that 
one  of  the  alleged  "  banks  of  fog  '  prevailed  where  said  ani- 
mals were  killed  at  the  time  of  striking  them.  Counsel  for 
appellant  insists  that  the  weather  may  have  been  clear  a 
short  distance  away,  and  nevertheless  foggy  at  the  time  and 
place  said  animals  were  killed.  If  this  condition  was  in  fact 
true,  (although  defendant's  witnesses  are  not  in  harmony  on 
that  point,)  it  is  then  made  to  appear  by  the  theory  of  appel- 
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Iant*s  counsel  that  the  parties  in  charge  of  said  passenger 
train  ran  the  same  through  a  mere  "  bank  of  fog/'  without 
the  precaution  of  sounding  a  whistle,  at  the  same  high  rate 
of  speed  which  might  be  proper  if  the  view  was  clear, — at 
such  a  rate  of  speed  that  there  was  no  escape  for  stock  which 
happened  to  be  upon  the  track,  although  such  stock  was 
moving  when  the  train  approached, — so  fast  that  there  was 
no  time  to  even  sound  a  whistle  before  the  destruction  was 
accomplished  and  passed  by.  The  jury  did  not  adopt  the 
theory  of  appellant,  and  investigation  of  the  evidence  shows 
to  us  that  there  is  testimony  tending  to  lead  to  a  different 
conclusion.  We  cannot,  therefore,  sustain  the  assignment 
that  there  is  no  evidence  to  support  the  verdict. 

Appellant  requested  the  court  **  to  charge  the  jury  that  the 
testimony  as  to  the  circumstances  of  the  killing  of  said  ani- 
mals was  uncontradicted  ;  that  it  was  to  the  effect 
''f«*iVwr--  ^^^^  ^^^  killing  was  an  unavoidable  accident;  and 
iBitraeUoii.  that  it  failed  to  show  negligence  on  the  part  of  the 
trainmen  ;  and  that  the  jury  should  so  find."  The 
court  refused  to  so  instruct  the  jury,  and  appellant  assigns 
such  refusal  as  error.  This  request  is  based  on  the  theory  of 
the  case  and  the  showing  of  the  evidence  contended  for  by 
appellant,  which  we  have  been  unable  to  find  borne  out  by 
our  investigations  thereof,  and  therefore  must  conclude  that 
the  court  committed  no  error  in  such  refusal.  The  court 
gave  the  jury  an  instruction  to  the  effect  that  it  was  the 
**duty  of  the  engineer  to  keep  a  lookout  for  obstructions  on 
the  track,  and  to  use  all  appliances  at  his  command  to  avoid 
accident ;  that,  if  he  failed  to  see  an  animal  when  he  should 
sec  it,  and  thereby  injures  it,  or  if,  seeing  it,  he  does  not  use 
the  appliances  at  his  command  to  avoid  injuring  it,  then  the 
company  is  liable,  unless  it  appears  from  the  circumstances 
surrounding  the  case  that  the  use  of  these  means  to  stop  the 
train  would  injure  the  lives  of  the  passengers."  Appellant 
complains  that,  "  while  such  instructions  may  state  the  law 
correctly  as  a  general  rule,  it  certainly  is  too  broad  when 
taken  in  connection  with  the  particular  circumstances  at- 
tending this  case."  We  think  this  and  the  other  instruction 
complained  of  by  appellant  fall  under  the  same  observations 
which  we  have  made  as  to  the  refusal  of  the  court  to  give 
the  instruction  requested,  the  complaint  being  based  on  his 
view  of  the  evidence,  which  we  have  been  unable  to  adopt. 
Appellant  argues  that  respondent  committed  an  act  amount- 
ing to  negligence  which  contributed  to  the  destruction  of 
^  .  ,^  ^  said  horses  by  turningf  them  out  to  graze  on  the 
nesii^ence.  public  domam  m  the  vicmity  ot  his  ranch.  We 
cannot  concur  in  this  proposition.     Stock  raising 
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by  utilizing  the  vast  open  ranges  of  this  country,  is,  and  has 
been  since  its  settlement,  one  of  the  principal  industries, 
which  contributes  to  the  prosperity  of  the  common  carrier 
as  well  as  to  the  individual  citizen.  Numerous  statutes  have 
been  passed  from  time  to  time  during  the  history  of  Mon- 
tana regulating  the  industry  of  stock  raising,  and  clearly 
recognizing  and  sanctioning  the  matter  of  allowing  stock  to 
graze  on  the  public  domain  as  proper  and  lawful.  The 
whole  theory  of  the  general  legislation  of  this  state  is  against 
the  proposition  advanced  by  appellant's  counsel. 

It  is  our  opinion  that  the  judgment  ought  to  be  affirmed. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 

De  Witt,  J.,  {dissenting,) — It  is  claimed  that  negligence  by 
defendant  is  shown  in  two  respects : 

I.  In  not  keeping  the  gates  mentioned,  closed  and  locked. 
In  the  complaint  the  negligence  alleged  is  as  follows  :  "  That 
the  said  defendant,  by  its  agents  and  servants,  not  regarding 
its  duty  in  that  respect,  so  carelessly  and  negligently  ran  and 
managed  said  locomotive  and  cars  on  the  said  23d  day  of^ 
September,  A.  D.  1890,  that  the  same  ran  against  and  over 
the  said  horses  of  the  said  plaintiff,  and  killed  and  destroyed 
the  same."  This  is  deniea  by  the  answer.  Negligence  in 
leaving  the  gates  open  or  unlocked  is  not  mentioned  in  any 
pleading  in  the  case.  It  is  not  the  cause  of  action  set  up  \i\ 
the  complaint.  Defendant  was  summoned  to  court  to  answer 
for  damages  alleged  to  have  been  caused  by  operating  its 
locomotive  and  cars.  The  jury  found  that  it  was  negligent 
in  this  respect.  But  of  this  hereafter.  They  also  found  that 
the  defendant  was  negligent  in  a  wholly  different  matter, /.r., 
in  leaving  some  gates  open  and  unlocked.  The  respondent's 
"counsel  recognized  that  the  jury  had  gone  outside  of  the 
case,  and  found  damages  for  an  act  that  plaintiff  had  not 
complained  of  in  his  pleading,  and  had  not  made  his  cause  of 
action.  Counsel,  therefore,  on  his  argument  on  the  appeal 
stated  that  he  abandoned  any  claim  that  his  verdict  should 
be  sustained  by  virtue  of  the  finding  of  negligence  as  to  the 
gates,  or  the  evidence  in  that  behalf.  Why,  under  such  cir- 
eumstances,  should  the  matter  of  the  gates  be  treated  as  in 
the  case?  The  defendant  was  under  no  obligation,  by  law  or 
contract,  to  build  or  maintain  a  fence  along  its  right  of  way. 
This  action  arose  before  the  Act  of  the  last  session  of  the 
legislature.  It  seems,  however,  that  it  did  build  and 
maintain  such  a  fence.  It  put  in  these  gates  at  the  request 
of   and  for    the  accommodation  of    the  neighbors  at   this 

Eoint,  not  for  any  use  of  its  own.     It  would  not  seem  that 
uilding  the  fence  and  putting  in  the  gates  was  negligence. 
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The  defendant  did  not  use  the  gates,  or,  in  using  them,  leave 
them  open.  They  were  opened  and  left  open  by  some  one 
other  than  the  defendant.  That  person  is  not  shown  to  be 
the  one  for  whose  acts  the  defendant  was  responsible.  The 
defendant's  servants  frequently  voluntarily  closed  the  gates, 
when  they  found  them  open.  Because  they,  without  a  duty 
upon  them  so  to  do,  closed  them  whenever  they  found  them 
open,  was  it  negligence  on  their  part  that  they  did  not  al- 
ways find  them  when  they  were  opened  by  persons  other 
than  themselves?  It  seems  to  me  not.  But  they  were  neg- 
ligent in  not  keeping  the  gates  locked  and  closed,  it  is  held. 
If  they  locked  them,  and  retained  the  key,  the  result  would 
be  the  same  as  if  there  were  no  gates ;  and  I  do  not  under- 
stand that  it  is  claimed  that  it  was  negligence  to  build  the 
gates.  If  they  hung  the  key  on  the  fence,  or  provided  every 
passer  with  a  key,  the  result  would  be  the  same  as  if  there 
were  no  locking. 

But  as  to  keeping  the  gates  closed  :  The  place  was  in  the 
country,  away  from  any  town.  If  it  was  the  company's  duty 
to  keep  the  gates  closed,  there  was  but  one  effectual  method 
of  performing  this  duty.  That  was  to  keep  a  servant  at 
every  gate  along  the  line,  (and  the  evidence  shows  that  they 
were  very  numerous,)  to  close  them  after  careless  passers, 
who  were  strangers  to  the  defendant.  Is  the  deiendant 
liable  for  such  strangers*  acts?  If  this  be  the  law,  the  de- 
fendant must  put  a  guard  over  its  entire  property  to 
protect  It  from  negligent  acts  of  third  persons,  which  negli- 
gent acts  may  result  in  injuries  to  others,  and  for  which  the 
defendant  is  to  be  held  liable.  I  do  not  understand  that  such 
duty  rests  upon  the  defendant.  The  jury  found  that  it  did, 
to  be  sure;  but  respondent's  counsel  promptly  abandoned 
any  such  ground  in  this  court.  In  that  I  think  that  he  was 
correct.  1  agree  with  him  that  in  thf  matter  of  the  gates  no 
negligence  was  either  pleaded  or  proved.  In  Sweeny  v.  Great 
Falls,  &  C.  R.  Co.,  29  Pac.  Rep.  i6,  (last  term),  the  allegation 
of  the  complaint  as  to  neorligence  was  that  plaintiff  was 
working  for  defendant  under  defendant's  car,  and  that  de- 
fendant carelessly  and  negligently,  and  without  any  notice 
or  warning  to  plaintiff,  backed  or  ran  an  engine  against  said 
car,  and  set  it  in  motion,  and,  while  so  in  motion  by  reason  of 
said  careless  and  negligent  act  of  defendant,  the  car  ran  over 
plaintiff,  etc.  After  a  careful  examination  of  the  evidence  in 
that  case,  this  court  held  that  there  was  a  failure  of  proof 
that  the  defendant  moved  the  car  without  warning,  as  al- 
.  leged,  and  that,  therefore,  the  evidence  was  insufficient  to 
support  the  verdict.  So  in  the  case  at  bar,  the  allegation  of 
the  complaint  is  the  negligence  in  running  the  locomotive 
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and  cars.     Proof  in  reference  to  the  gates  does  not  tend  to 
support  the  said  allegation. 

2.  I  will  now  examine  the  cause  of  action  as  alleged  and 
relied  upon  Ijy  the  plaintiff's  attorney.      The  four  horses 
were  killed  in  the  night  between  September  23  and  24,  1890. 
It  may  be  taken  as  conceded  that  they  were  killed  by  de- 
fendant's passenger  train  No.  5,  which  passed  Kohr's  siding, 
the  place  of  the  accident,  at  3:35  A.  M.     The  horses  did  not 
get  on  the  track  or  right  of  way  of  defendant  through  any 
negligence  of  defendant.     It  may  be  considered  as  conceded 
that  they  did  not  get  there  through  any  fault  of  plaintiff. 
Under    these    circumstances,   what   happened  ?      Plaintiff's 
witnesses  do  not  testify  as  to  the  facts  at  the  time  of  the  col- 
lision.    For  those  facts  we  must  go  to  the  defendant's  wit- 
nesses.    The  train  came  along,  about  its  business,  at  3:35 
A.  M.     The  track  was  near  the  river.     The  engineer  testifies 
that  he  was  in  his  position  on  the  right  side  of   the  cab. 
That  the  track  curved  slightly  to  the  left.     He  was  running 
at  thirty-five  miles  an  hour,  which  was  not  a  dangerous  or 
unusual  rate.     He   schedule  time  was   thirty-five  to   forty 
miles  an  hour  at  that  point.     The  headlight  was  burning. 
He  saw  one  horse  on  his  side,  and  the  fireman  saw  one  on  his. 
The  engineer  thinks  that  he  struck  the  horses  on  the  curve. 
The  night  was  dark  and  misty  and  foggy  at  the  time  and 
place  of  the  accident.     He  coufd  not  possibly  see  to  exceed 
two  car-lengths,  or  sixty  feet.     The  train  was  equipped  with 
air-brakes,  and  the  engineer  had  it  under  control.     He  saw 
the  horses  about  sixty  feet  ahead  of  the  engine,  on  the  track. 
He  was  on  the  right  side  of  the  engine.     The  track  curved 
slightly  to  the  left.     It  is  not  in  evidence  that  there  has  yet 
been  invented  any  contrivance  to  make  the  rays  of  light 
travel  through  the  atmosphere  on  a  curve.     That  being  the 
case,  I  am  obliged  to  take  it  as  true  that  the  light  from  the 
headlight  shone  on  right  lines,  and,  if  the  curve  went  to  the 
left,  the  track  left  the  area  of  illumination  of  the  light.    Matur- 
ally  the  engineer's  observation  could  not  extend  as  far  along 
the  track  as  it  would  if  the  track  were  straight,  so  that  the 
light  would  shine  down  it  in  a  straight  line.     If  it  had  been 
light  and  clear,  the  engineer  says  that  he  could  have  seen 
seven  or  eight  car-lengths ;  and  that,  if  he  could  have  seen 
the  horses  ten  car-lengths  ahead,  he  could  have  slowed  up 
sufficiently,  and  have  alarmed  the  horses,  so  as  to  avoid 
striking  them.     Having  but  sixty  feet  of  space,  and  running 
at  thirty-five  miles  an  hour,  he  could  not  stop  or  whistle  or 
ring  a  bell ;  that  is,  he  could  not  give  his  attention  to  stop- 
ping the  train,  and  sounding  alarms  at  once,  in  that  distance, 
and  at  that  rate.     His  first  attention  was  given  to  applying 
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his  air-brakes.  The  following  is  his  language :  "  I  did  not 
blow  the  whistle,  for  the  reason  that  1  did  not  have  time.  I 
did  not  have  time  to  ring  the  bell  either.  In  an  emergency, 
the  first  thing  we  do  is  to  apply  the  air-brakes.  That  is 
where  our  safety  lies.  I  did  not  have  time  to  turn  them.  If 
I  should  have  clone  anything,  I  should  have  applied  my 
brakes.  I  got  hold  of  them.  I  had  my  air  on  them  just  as 
I  was  going  by,  and  I  let  it  off  -when  I  saw  that  it  was  all 
safe."  So  it  is  testified,  and  it  is  not  questioned,  that  the 
engineer  did  his  duty  in  getting  to  his  brakes.  Then  he  was 
past  the  horses,  the  danger  was  over,  the  damage  was  done. 
There  was  then  no  occasion  for  the  bell  or  the  whistle ;  and, 
before  undertaking  to  use  the  brakes,  there  was  no  6ppor- 
tunity  to  sound  the  whistle  or  bell.  The  fireman's  testimony 
is  corroborative  of  that  of  the  engineer.  This  is  all  the 
direct  evidence  of  facts  at  the  time  of  the  accident.  If  this 
evidence  is  true,  no  reasonable  being  can  read  it,  and  dis- 
cover any  negligence  in  the  conduct  of  defendant.  And, 
moreover,  respondent's  counsel  does  not  undertake  to  claim 
that  there  is  any  evidence  of  negligence  if  this  testimony  is 
true.  He  takes  another  position,  viz.,  that  the  engineer  and 
fireman  did  not  tell  the  truth  as  to  the  circumstances  of  the 
killing.  He  says  that  they  were  manufacturing  a  case.  This 
is  a  grave  charge.  It  can  scarcely  be  indulged  as  a  pre- 
sumption or  assumption  in  regard  to  any  unimpeached  wit- 
nesses. These  witnesses  are  unimpeached  by  any  direct  testi- 
timony.  Respondent  finds  their  impeachment  in  circum- 
stances, and  holds  that  the  jury  were  the  judges  of  the  cred- 
ibility, and  that  their  conclusion  is  final. 

Of  course,  circumstances  may  impeach  a  witness  more  con- 
clusively than  words.  The  circumstances  which  respondent 
calls  to  his  aid  are  in  two  classes.     I  will  examine  them  : 

i'.  It  was  sought  to  impeach  defendant's  witnesses  by 
evidence  that  the  weather,  instead  of  being  misty  and  foggy, 
as  the  en<>-ineer  and  fireman  testified,  was  clear.  If  this  be 
true,  much  of  the  foundation  of  the  defense  is  demolished, 
and  defendant's  main  witnesses  are  impeached  upon  a  very 
material  point,  and  the  jur)^  were  justified  in  ignoring  their 
testimony,  as  thev  did.  Let  us  see.  Witness  Ramsdell 
testifies,  that  the  weather  was  bright  and  clear  at  9  or  10 
o'clock  of  the  morning  of  the  24th.  Byron  Wood  says  that 
the  weather  was  smoky,  but  the  sun  was  shining  so  as  to  cast 
a  shadow  on  the  afternoon  of  the  23rd  and  the  morning  of 
the  24th.  That  in  the  morning  there  was  no  evidence  of 
rain  having  fallen  in  the  night.  He  passed  the  night  at 
Deer  Lodge,  four  or  five  miles  from  Kohr's  siding.  He 
would  not  pretend  to  say  how  the  weather  was  at  the  place 
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of  the  accident,  as  he  was  not  there.  He  should  think  that 
daylight  would  show  at  2  or  3  o'clock  A.  M.  on  September 
,24th.  This  was  an  impeaching  witness.  Possibly  the  value 
of  his  testimony  may  be  to  some  extent  gauged  by  his  state- 
ment that  daylight  shows  three  or  fbur  hours  before  sunrise. 
J.  H.  Meyers  came  from  Phillipsburg,  50  miles  from  the 
place  of  the  accident,  on  the  morning  of  the  24th,  passing 
Kohr's  siding  at  about  10  A.  M.  The  weather  was  clear. 
Peter  Patterson,  a  passenger  on  No.  5,  left  the  train  at  Deer 
Lodge,  about  five  miles  before  the  train  struck  the  horses. 
The  weather  was  not  stormy.  He  could  not  say  that  it  was 
cloudy.  Does  not  remember  whether  the  stars  were  shin- 
ing. There  was  no  fog  at  Deer  Lodge.  He  does  not  know 
how  it  was  at  Kohr*s  siding,  four  or  five  miles  away,  and 
later  than  the  time  of  his  observation.  Joseph  Smith  was 
at  Kohr's  siding  at  8  P.  M.  of  the  23rd  and  at  7  A.  M.  the 
24th.  The  weather  was  good,  and  no  fog.  Such  is  the  evi- 
dence adduced  to  show  that  the  defendant's  witnesses  falsi- 
fied when  they  said  that  there  was  fo^  and  mist  at  the  place 
of  the  accident  at  3:35  A.  M.  Not  an  impeaching  witness  tes- 
tifies  as  to  the  weather  at  the  time  and  place  of  the  accident. 
They  are  as  far  away  as  50  miles  in  distance  and  10  hours  in 
time.  The  one  who  gets  the  nearest  in  time — probably  with- 
in 15  minutes — is  4  or  5  miles  distant;  and  the  witness  near- 
est in  place  is  several  hours  removed  in  time.  The  place  of 
the  accident  was  in  the  valley  by  the  river.  Is  it  not  within 
the  most  ordinary  knowlecfge  that  it  could  be  perfectly 
true  that  mist  and  fog  could  hang  over  the  railroad  track,  by 
the  river,  at  such  an  hour  as  3:35  A.  M.,  and  still,  miles  away, 
and  hours  later  and  earlier,  the  weather  be  clear?  This  is 
too  plain  to  merit  discussion  or  comment.  There  was  not  in 
this  showing  a  scintilla  of  evidence  tending  to  impeach  the 
testimony  01  the  engineer  and  fireman  of  train  No.  5. 
There  was  no  conflict  of  evidence  as  to  the  mist  and  fog  at 
Kohr's  siding  at  3:35  A.  M.,  and  for  a  considerable  period 
each  side  of  that  exact  .time.  The  evidence  was  all  one  way, 
and  was  with  the  defendant.  But  again,  train  No.  9  passed 
this  point  on  the  morning  of  the  24th,  between  2  and  3 
o'clock, — about  an  hour  before  the  accident.  The  engineer 
and  fireman  of  9  testified  on  the  trial  that  the  weather  was 
then  foggy  and  misty.  To  impeach  this  engineer  of  train  9, 
a  report  of  his  was  introduced  in  evidence,  in  which  he  re- 
ports the  weather  at  that  time  as  clear.  Grant  that  his  re- 
port was  true,  and  that  his  testimony  on  the  trial  was  false, 
and  that  he  was  successfully  impeached.  What  did  this 
amount  to  at  most?  Simply  that  there  was  not  fog  or  mist 
at  the  place  of  the  accident  an  hour  earlier  in  the  night  than 
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the  time  of  the  accident.  Can  this  be  held  as  evidence  that 
the  io^  and  mist  did  not  come  up  during  the  hour,  and  be 
present  when  train  5  appeared  upon  the  scene?  This  would 
be  indulging  in  meteorological  presumptions  unwarranted 
by  any  evidence  in  this  case,  or  any  experience  of  mankind. 
Again,  granting  that  the  engineer  of  No.  9  was  impeached, 
does  that  impeach  the  engineer  and  fireman  of  No.  5  ?  If  so, 
that  would  be  reforming  the  old  maxim,  so  that  it  could  be 
said  of  a  collection  of  witnesses  on  one  side  of  a  case,  loius 
/a/suSy  omnes  falsi.  Again,  grant  that  there  was  no  evidence 
of  rain  in  the  morning :  that  does  not  tend  to  show  that  fog 
and  mist  were  not  present  in  the  night,  and  which  fled  before 
the  sun.  The  whole  evidence  seeking  to  contradict  the  al- 
leged presence  of  fog  and  mist  at  the  time  and  place  of  the 
accident  has  not  the  substantiality  of  a  cobweb.  There  was 
absolutely  nothing  in  it  upon  which  a  jury  could  find  an  ira- 
p>eachment  of  the  credibility  of  defendant's  witnesses. 

2.  As  to  the  other  circumstances  of  impeachment:  Respon- 
dent argues  that  the  places  in  which  the  horses  were  killed 
establish  that  the  manner  of  their  taking  off  wasotherthan  as 
detailed  by  the  defendant's  witnesses.  He  says  that  first  one 
was  killed  :  the  second  was  killed  at  a  point  543  feet  further 
on;  the  next,  132  feet  beyond  ;  and  the  last,  125  feet  further. 
That  this  fact  shows  that  the  engine  chased  the  horses,  tak- 
ing them  single  handed,  picking  them  off  one  by  one,  as  it 
was  able  to  reach  and  slaughter  them,  after  the  manner  of 
the  historical  battle  of  the  Horatii  and  the  Curiatii.  But 
what  is  the  evidence  that  the  horses  were  killed  at  these 
points?  In  the  first  place,  not  a  witness  testifies,  nor  a  cir- 
cumstance shows,  that  the  horses  were  killed  at  these  points 
by  the  train ;  and.  in  the  second  place,  not  one  of  the  horses 
was  killed  by  the  train.  At  9:30  A.  M.  of  the  24th  the  section 
foreman  found  the  horses,  all  crippled,  in  the  ditch,  and  so 
badly  hurt  that  they  could  not  live,  and  he  killed  and  buried 
them  all.  The  measurements  from  wtiich  we  take  the  above 
figures  were  made  a  week  or  ten  days  after  the  killing,  and 
were  to  the  places  of  their  respective  sepultures.  It  is  not 
shown  that  they  were  buried  where  they  were  struck.  It  is 
not  shown  how  far  they  were  thrown  by  the  terrific  force 
that  met  them,  nor  how  far  they  moved  in  their  crippled 
condition  between  3:35  and  9:30  A.  M.  They  were  all  alive 
when  the  foreman  found  them.  To  hold  that  it  appears  that 
they  were  struck  by  the  locomotive  at  the  particular  places 
where  they  were  afterwards  buried  is,  in  the  light  of  the 
facts,  a  pure  assumption.  So  the  whole  fabric  of  impeach- 
ment dissolves.  Defendant's  witnesses  are  left  uncontra- 
dicted, and  their  testimony  shows  that  there  was  no  negli- 
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gence  of  defendant  in  this  accident.  It  seems  to  be  consid- 
ered in  the  majority  opinion  that  it  may  have  been  negligence 
to  run  the  tram  on  card  time  through  a  bank  of  fog  ;  but  I 
supposed  that  the  theory  of  the  affirmance  of  this  case  was 
that  the  fog  did  not  exist. 

I  am  of  opinion  that  the  judgment  should  be  reversed,  and 
a  new  trial  ordered. 

Failure  of  Railroad  Company  to  Fence  According  to  Contract — Killing 
Stocic — Pleading. — In  an  action  for  the  negligent  killing  of  stock,  where 
the  plaintiff  relies  upon  the  failure  of  the  railroad  company  to  fence  its 
track  according  to  a  contract,  that  fact  must  be  alleged  in  the  complaint. 
Gulf  C.  &  S.  F.  R.  Co.  7/.  Washington,  (C.  C.  A.).  49  Fed.  Rep.  347. 

Defective  Fence— Knowledge  by  Defendant  of  Defect. — In  an  action  to  re- 
cover damages  for  a  horse  alleged  to  have  been  killed  by  reason  of  a  de- 
fective fence,  where  the  allegation  is  that  the  fence,  as  originally  con- 
structed, was  defective,  no  evidence  of  knowledge  by  the  defendant  of  the 
defect  is  necessary.  Morrison  v.  Burlington,  C.  R.  &  N.  R.  Co.,  (Iowa, 
Feb.  9,  1892),  51  N.  W.  Rep.  75. 

Animals  Running  at  Large— Defective  Fence— Pleading. — A  petition, 
which  alleges  that  the  plaintiff's  horses  were  killed  by  reason  of  a  defec- 
tive gate  in  defendant's  fence  through  which  they  escaped  on  to  defend- 
ant's track,  sufficiently  alleges  that  they  were  running  at  large  and  were 
killed  through  want  of  a  fence.  Morrison  7/.  Burlington.  C.  R.  &  N.  R. 
Co.,  (Iowa,  Feb.  9,  1892).  51  N.  W.  Rep.  75. 

Failure  of  Company  to  Construct  Cattle  Guards — Proximate  Cause  of  Loss 
of  Cow. — The  defendant  railway  company  failed  and  neglected  to  con- 
struct or  maintain  cattle  guards  where  its  line  of  railroad  entered  and  left 
an  inclosed  pasture.  During  the  time  of  such  neglect  the  owner  of  the 
pasture  attempted  to  keep  his  stock  from  straying  by  herding  the  same. 
One  day  the  herder  left  the  stock  to  go  to  dinner.  While  absent,  a  cow 
strayed  away,  got  into  a  creeek,  and  mired  down.  Held,  if  the  creek  was 
at  a  great  distance  from  the  pasture,  or  if  the  miring  of  the  cow  was  some- 
thing extraordinary,  and  not  to  be  expected,  and  it  could  not  be  said  that 
the  neglect  of  the  railway  company  was  the  proximate  cause  of  the  loss  of 
the  cow,  the  company  would  not  be  liable  therefor.  Chicago,  K.  &  N.  R. 
Co.  V,  Hotz,  (Kan.,  Jan.  9,  1892),  28  Pact  Rep.  695. 


Adams 
Atchison,  Topeka  &  Santa  Fe  R.  Co. 

{46  Kansas y  idi.) 

Killing  Stock— Fences—Qates  at  Farm  Crossing— Negligence  of  Land- 
owner.— A  landowner  whose  farm  is  divided  by  a  railroad  is  entitled  to 
necessary  crossings;  and  where  the  railroad  company  fences  its  track 
through  his  farm,  and  constructs  gates  in  the  fences  at  such  crossings  for 
the  accommodation  of  the  landowner  or  his  tenant,  the  duty  rests  upon 
him  to  keep  the  gates  closed,  and,  if  he  neglects  to  do  so,  and  his  animals 
pass  through  them  upon  the  track  and  are  killed,  without  the  negligence 
of  those  operating  the  trains,  the  railroad  company  is  not  liable  for  the 
loss. 
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Animals  on  Premises  of  Third  Person — Rights  of  Owner— In  such  a  case, 
where  the  animals  of  a  third  person  jump  into  the  inclosure*  and  are 
wrongfully  upon  the  premises  of  such  landowner/ and  then  pass  through 
the  gate  and  are  killed  by  a  train,  without  the  negligence  of  those  in 
charge  of  the  same,  the  owner  of  such  trespassing  animals  is  entitled  to 
no  greater  rights  than  the  landowner,  and  cannot  recover  from  the  com- 
pany.     , 

Error  from  Shawnee  District  Court. 

J.  M.  Adams  brought  an  action  against  the  Atchison,  To- 
peka  &  Sante  Fe  Railroad  Company  for  the  value  of  a  mule, 
which,  it  is  alleged,  was  killed  by  the  engine  and  cars  of  the 
railroad  company  at  a  point  on  the  road  which  was  not  in- 
closed by  a  good  and  lawful  fence.  The  case  was  tried  with 
a  jury,  which  rendered  a  verdict  in  favor  of  the  plaintiff, 
and  assessed  his  damages  at  $125,  and  awarded  $25  as  at- 
torney's fees.  The  jury  also  returned  the  following  findings 
of  fact  in  answer  to  special  questions  submitted  to  them  bv 
the  defendant:  **(i)  Did  not  the  animal  of  said  plaintiff 
which  was  killed  go  from  plaintiff's  premises  into  Judge 
Carey's  premises  and  from  thence  onto  the  right  of  way  of 
defendant  railroad  company  ;  and  was  it  not  in  the  night- 
time? Answer.  Yes.  (2)  Was  not  the  fence  between  "the 
plaintiff's  land  and  Judge  Carey's  land,  at  the  place  where 
the  animal  in  question  went  upon  Judge  Carey's  land,  in  a 
defective  condition?  A.  Yes.  (3)  How  did  the  animal  in  • 
question  get  from  the  plaintiff's  land  onto  Judge  Carey's 
land  ?  A.  By  jumping  the  fence.  (4)  At  the  time  of  the  ac- 
cident, was  not  the  defendant's  road  or  right  of  way  in- 
closed with  a  good  and  lawful  fence,  and  a  gate  at  the  cross- 
ing to  Judge  Carey's  land,  good  and  sufficient  to  keep  ani- 
mals, such  as  mules,  off  from  said  right  of  way,  if  saia  gate 
were  closed?  A.  Yes.  (5)  How  did  the  animal  in  question 
get  from  plaintiff's  premises  onto  the  right  of  way  or  track 
of  the  railroad  company?  A.  Through  the  open  gate.  (6) 
Was  not  the  gate  through  which  the  animal  in  question  is 
supposed  to  have  gotten  upon  the  right  of  way  of  defend- 
ant placed  in  the  right-of-way  fence  separating  Judge  Carey's 
land  from  the  railroad,  and  at  a  private  crossing,  and  placed 
there  to  be  used  by  Judge  Carey  and  his  tenants  in  cross- 
ing said  rights  of  way  to  different  portions  of  his  farm  ? 
A.  Yes.  (7)  Who  opened  the  gate,  and  let  the  same  re- 
main open,  last  prior  to  the  escape  of  the  animal  through 
the  same,  prior  to  the  accident?  A.  No  evidence.  (8) 
How  long  prior  to  said  accident  had  said  gate  remained 
open  ?  A.  The  larger  portion  of  a  week.  {9)  How  was  the 
animal  killed,  or  what  caused  the  accident?  A.  By  the  lo- 
motive  or  cars  of  the  defendant.    (10)  Was  the  defendant 
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guilty  of  culpable  negligence  causing  the  injury  and  the 
death  of  the  animal  in  question?  A.  Yes.  (11)  If  you  an- 
swer the  last  question  in  the  affirmative  state  in  what  such 
negligence,  if  any,  consisted.  A.  In  not  using  more  diligence 
in  Keeping  the  gate  shut.  (12)  Was  said  animal  permitted  to 
go  upon  Judge  Carey's  premises  by  leave  or  license  of  Judge 
Carey  or  his  tenants?  A.  No  evidence.  (13)  If  you  answer 
the  last  question  in  the  affirmative,  state  when  such  leave  or 
license  was  given,  and  by  whom.  A.  No  evidence.  Upon 
a  motion  of  the  railroad  company,  the  court  rendered  judg- 
ment in  its  favor  on  the  special  findings  of  the  jury,  and  gave 
judgment  in  favor  of  the  railroad  con)pan3^  for  its  costs.  The 
plaintiff  complains  of  the  ruling  of  the  court  in  holding  the 
special  findings  to  be  inconsistent  with  the  general  verdict, 
and  in  giving  judgment  thereon  for  the  company. 

H,  H,  HarriSy  for  plaintiff  in  error.    . 

Geo.  R,  Peck,  A.  A,  Hurd  ^x\A  Robert  Dunlap,  for  defendant 
in  error. 

Johnston,  J. — The  railroad  company  is  liable  for  injuring 
or  killing  animals  in  the  operation  of  its  railroad  at  any 
points  on  its  road  which  might  be  but  are  not 
fenced  ;  but  in  the  present  case  the  railroad  com-  '^w^towi^r'B 
panv  had  inclosed  its  road,  at  the  place  where  the  fr»*i.*!i.lL!f^ 
mule  went  upon  the  railway  and  was  killed,  with  a 
good  and  lawful  fence,  fully  sufficient  to  have  prevented  the 
mule  from  goinjg  upon  the  road.  The  railway  ran  through 
Carev*s  land,  and  the  fences  had  been  provided  with  gates,  so 
that  fce  and  his  tenants  might  pass  from  one  portion  of  the 
farm  to  the  other.  The  mule  which  was  killed  went  through 
a  gate  which  had  been  left  open  by  some  one,  but  it  does 
not  appear  that  the  gate  was  opened  by  the  railway  em- 
ployes. There  was  no  evidence  to  show  who  left  the  gate 
open  before  the  killing  of  the  mule,  but  as  the  crossing  and 
gates  were  provided  for  the  accommodation  of  the  land- 
owner, to  be  opened  and  closed  at  his  convenience,  the  pre- 
sumption, if  any  arises,  would  be  that  he  or  his  tenants  left  it 
open.  * 

It  is  the  statutory  duty  of  the  railroad  company  to  make 
and  maintain  sufficient  and  secure  fences  on  either  side  of 
its  railroad,  and  if  it  fails  to  erect  a  sufficient  fence  it  is  liable 
for  animals  killed,  without  proof  of  negligence  on  the  part 
of  the  company.  But  where  it  has  built  a  good  and  sufficient 
fence,  with  suitable  and  sufficient  gates  at  the  necessary 
crossings,  it  has  performed  its  statutory  duty,  and  nothing 
more  is  required  except  to  maintain  the  inclosure.  Where 
the  railroad  separates  the  different  parts  of  the  farm,  the 
land-ownex  is  entitled  to  drive-ways  and  farm  crossings,  in 
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order  to  enable  him  to  go  from  one  portion  of  the  farm  to 
another.  (Kansas  City  &  E.  R.  Co.  v.  Kregelo,  32  Kan.  608, 
20  Am.  &  Eng.  R.  Cas.  241);  and  in  order  to  utilize  such 
crossings  it  is  necessary  that  gates  should  be  placed  in  the 
fences  erected  by  the  railroad  company.  Having  provided 
gates  at  these  crossings  for  the  convenience  o?  the  land- 
owner, whose  duty  is  it  to  keep  the  gates  closed?  He  may 
open  the  gates  as  often  as  his  convenience  or  necessities  may 
demand.  When  he  may  desire  to  open  and  use  the  gates,  or 
how  long  it  may  be  necessary  that  they  should  remain  open, 
the  employes  01  the  railroad  company  cannot  know.  As  he 
may  open  and  close  them  at  his  convenience,  and  without 
the  knowledge  of  the  company,  he  must,  in  the  nature  of 
things,  be  held  responsible  for  the  closing  of  the  gates.  The 
making  of  crossings  and  the  placing  of  gates  irt  the  fences, 
so  that  the  crossings  may  be  used,  is  of  no  advantage  to  the 
company.  They  only  increase  the  hazard  and  expense,  and 
doubtless  the  company  would  prefer  that  the  fences  were 
without  gates  or  openings.  But  the  land-owner  is  entitled 
to  necessary  crossings,  and  cannot  be  deprived  of  their  use 
by  the  company.  As  he  may  use  them  at  will,  in  the  absence 
01  the  employes  of  the  railroad  company,  the  gates  are  within 
his  control,  and  the  duty  of  keeping  them  closed  must  rest 
on  him.  To  place  upon  the  rajlroad  company  the  responsi- 
bility of  keeping  the  gates  closed  would  require  that  an  em- 
ploye of  the  company  should  be  stationed  at  Qy^ry  crossing 
to  see  that  the  land-owner  performed  the  implied  obligation 
resting  upon  him  of  closing  a  gate  provided  for  his  special 
benefit.  This  would  be  an  impracticable  and  unreasonable 
burden,  and  was  manifestly  not  within  the  contemplation  of 
the  legislature.  If  the  fence  provided  by  the  railroad  com- 
pany was  defective,  or  the  gate  and  its  fastenings  insufficient, 
then  a  different  rule  would  apply  ;  but  in  this  case  the  suf- 
ficiency of  the  fence  constructea  by  the  railroad  company 
and  the  gate  which  it  provided  is  not  questioned.  We  think 
it  is  clearly  the  duty  of  the  land-owner  or  his  tenant  to  close 
the  gates  and  keep  them  closed ;  and,  if  he  neglect  to  do  so, 
and  his  stock  is  killed  or  injured  without  the  negligence  of 
those  operating  the  trains,  the  railroad  company  is  not 
liable. 

If  the    owner   of   the  land,   who   is  responsible  for   the 
closing  of  the  gate,  could  not  recover,  does  Adams,  whose 

mule  broke  into  Carey's  inclosure,  occupy  any 
Riflrhmor  better  position?  It  appears  that  the  fence  be- 
t^spMriBf  tween  plaintiff's  land  and  Carey's  was  defective, 
aninmiii.         and  that  the  mule  jumped  into  Carey's  inclosure 

in  the  night-time,  and  went  through  the  gate  con- 
structed for  the  use  and  accommodation  of  Carey  upon  the 


VOL.  49]  KILLING   STOCK.  583 

railroad  track,  and  was  killed.  As  his  mule  was  a  trespasser 
upon  the  Carey  farm,  and  as  the  injury  and  loss  occurred 
through  his  negligence  and  wrong,  he  is  entitled  to*  no 
greater  rights  than  Carey  would  have,  and  is  not  entitled  to 
recover.  The  case  of  Railroad  Co.  v.  Adkins,  23  Ind.  340,  is 
a  case  directly  in  point;  and,  although  the  authority  of  that 
case  has  been  questioned  in  the  later  cases,  we  think  it  con- 
tains the  better  reasoning,  and  correctly  decided  the  law. 
See,  also,  Harrington  v.  Chicago,  R.  I.  &  P.  R.  Co.,  71  Mo.  384, 
2  Am.  &  Eng.  R.  Cas.652 ;  Binicker  t^.  Hannibal  &  St.  Jo.  R. 
Co.,  83  Mo.  660;  Hook  V,  Worcester  &  N.  R.  Co.,  58  N.  H. 
251 ;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Etzler,  40  Am.  &  Eng. 
R.  Cas.  205,  208,  and  119  Ind.'  39;  Indianapolis,  P.  & 
C.  R.  Co.  V,  Shimer,  17  Ind.  295 ;  Evansville  &  T.  H.  R.  Co.- 
V,  Mosier,  (Ind.;  35  Am.  &  En^.  R.  Cas.  196.  Union  Pac.  R. 
Co.  V.  Rollins,  5  Kan.  167;  Pittsburgh,  Ft.  W.  &.C.  R.  Co.* 
V.  Methven,  21  Ohio  St.  586;  Eames  v.  Boston  &  W.  R.  Co., 
96  Mass.  151. 

We  think  the  district  court  reached  a  correct  conclusion, 
and  therefore  its  judgment  will  be  affirmed.  All  the  justices 
concurring. 

Contributory  NeTgligence  of  Land-owner  in  Allowing  Cattle  to  go  on  Track 
Through  Open  Gate. — See  Wabash  R.  Co.  v.  Williamson  (Ind.),  23  Am.  & 
Eng.  R.  Cas.  203,  note  206;  Manwell  v.  Burlinu;ton  C.  R.  &  N.  R.  Cq., 
(Iowa),  45/^.  501;  Bond  v.  Evansville,  etc.  R.  Co.  (Ind.),  23  Id.  200.  Rich- 
ardson V.  Chicago  &  N.  W.  R.  Co.,  (Wis.),  13  Id.  654. 

Same—Rule  where  Cattle  Belong  to  Third  Person. — The  rule  laid  down 
in  the  above  case  is  not  the  rule  adopted  by  the  supreme  court  of  Indiana. 
It  is  there  held  that  while  a  railroad  company  may  not  be  liable  for  kill- 
ing stock  belonging  to  one  who  has  been  permitted  to  erect  a  gate  at  a 
private  crossing,  for  his  own  convenience,  where  the  cattle  entered  upon 
the  track  through  such  open  gate,  yet  it  is  liable  in  such  cases  for  killing 
stock  belonging  to  the  owner  of  an  adjoining  farm  which  escaped  into  the 
field  and  adjoining  track.  Wabash  K.  Co,  7^  Williamson,  (Ind.)  23  Am, 
&  Eng.  R.  Cas.  203.  The  snbj'  ct  is  discussed  in  the  note  to  this  case, 
page  206,  where  the  cases  are  cited. 

Contributory  Negligence — Rounding  up  Sheep  near  Unfenced  Track. — A 
herder  of  sheep  is  not  guilty  of  such  negligence  as  will  relieve  a  railroad 
company  of  liabilityfor  killing  them  at  a  point  where  its  track  is  unfenced. 
by  taking  his  dog  and  leaving  the  sheep  unattended  for  the  remainder  of 
the  night,  after  he  had  rounded  them  up  at  a  point  more  than  a  mile  from 
the  track  and  some  of  them  had  lain  down  apparently  for  the  night. 
McCoy  V.  Southern  Pacific  R.  Co.  (Cal.,  May  20,  1891).  26  Pac.  Rep.  629. 

Contributory  Negligence  in  Neglecting  to  Repair  Fence — Statutory  Privi- 
lege.— In  an  action  against  a  railroad  company  for  damages  occasioned  by 
cattle  breaking  through  defective  fences  erected  by  defendant  it  is  un- 
necessary for  the  plaintiff  to  show  diligence  in  repairing  sucli  defects, 
even  though  the  owner  trespassed  upon  is  authorized  by  statute  to  repair 
cattle-guards  "at  the  expense  of  the  railroad  company  if  it  fails  to  do  so," 
for  such  statute  is  permissive  only,  and  the  owner  may  exerci.se  the  privi- 
lege at  his  option,  without  liability  for  contributory  negligence  if  he  fails 
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to  do  so.    San  Antonio  &  A.  P.  R.  Co.  v,  Knceptli,  (Tex..  Nov.  17,  1891), 
17  S.  W.  Rep.  1052. 

Animal  Killed  by  Conttruction  Train  Run  by  Contractors— Liability  of  Rail* 
road  Company. — Where  a  railroad  company  owns  and  operates  a  railroad, 
the  construction  of  which  is  not  entirely  finished,  and,  while  so  operating 
the  road,  permits  the  contractor  who  constructed  the  road  to  run  his  con- 
struction train  over  the  road  so  owned  and  operated  by  the  company,  and 
which  at  the  time  is  unfenced,  and  a  cow  is  killed  by  the  construction 
train  in  consequence  of  the  omission  to  inclose  the  road  with  a  fence 
where  it  could  have  been  fenced,  an  action  may  be  maintained  against  the 
railroad  company  to  enforce  the  statutory  liability  for  the  loss  of  the  cow. 
Wichita  &  C.  R.  Co.  v,  Gibbs  (Kan.,  Nov.  7,  1891),  27  Pac.  Rep.  991. 

Killing  Stock  Running  at  Large  Contrary  to  Law. — Although  it  is  pro- 
vided by  statute  that  every  railroad  company  shall  be  liable  in  damages 
to  the  owner  of  any  domestic  animal  killed  or  injured  by  its  trains,  a  rail- 
road company,  not  guilty  of  gross  or  wilful  negligence,  is  not  liable  tor 
killing  a  hog  running  at  large  contrary  to  the  provisions  of  the  statute. 
.  Denver  &  R.  G.  R.  Co.  7/.  Stewart  (Colo.  App.,  Dec.  3.  1891),  28  Pac.  Rep. 
658.  The  court  said:  "Under  these  circumstances  we  unhesitatingly 
declare  that  the  motion  for  a  non-suit  should  have  been  sustained. 
'  Where  the  owner  of  an  animal  is  unable  to  show  that,  as  agamst  the  rail- 
way, they  were  properly  upon  the  track,  or,  in  other  words,  that  it  was 
through  the  fault  of  the  company  that  they  were  enabled  to  come  upon 
the  road,  the  company  are  not  m  general  liable,  unless,  after  they  dis- 
<r)vered  the  animals,  they  might,  by  the  exercise  of  proper  care  and  pru- 
dence, have  prevented  the  injury.*  Redf.  R.  R..  §  126,  and  authorities 
<  ited.  In  the  case  of  Denver  &  R.  G.  R.  Co.  v.  Olsen,  4  Cok>.  239,  it  was 
held  that  *  when  a  railroad  company,  in  the  exercise  of  its  lawful  business, 
in  running  a  train  through  the  streets  of  an  incorporated  city  (which  pro- 
hibted  by  ordinance  certain  animals  running  at  large),  killed  an  animal 
within  the  city  limits,  the  animal  coming  within  the  prohibition  of  the 
ordinance,  the  company  was  liable  only  if  the  animal's  death  was  the  re- 
sult of  gross  negligence  on  the  part  of  the  company's  servants.*  In  the 
case  of  Witherell  v.  Milwaukee  &  St.  P.  R.  Co.,  24  Minn.  410,  the  court  lays 
down  this  doctrine  :  If  domestic  animals  are  on  the  track  of  a  railroad 
by  the  fault  of  the  owner,  such  owner  takes  all  reasonable  risks  of  injurj' 
to  them  through  passing  trains ;  but,  while  the  railroad  company  is  not 
bound  to  presume  that  such  animals  will  be  upon  the  track,  they  are  not 
authorized  to  injure  them  willfully  or  carelessly,  but  are  bound  to  use 
reasonable  care  to  avoid  injuring  them. 

"  In  the  case  of  Missouri  Pac.  R.  Co.  v.  Dunham,  68  Tex.  232,  31  Am.  & 
Eng.  R.  Cas.  530,  it  was  held  that  railroad  companies  are  entitled  to  pre- 
sume that  every  person  will  comply  with  the  law  which  forbids  the  owner 
to  allow  his  animals  to  run  at  large.  Hence  they  are  excused  from  the 
exercise  of  such  care  as  is  exacted  of  them  when  animals  are  permitted  to 
run  at  large.  When  there  is  no  such  law,  they  are  liable  for  want  of  or- 
dinary care  ;  where  there  is  such  a  law  they  arc  liable  only  for  gross  neglect. 
International  &  G.  N.  R.  Co.  ?/.  Cocke,  64  Tex.  152,  23  Am.&  Eng,  R.  Cas. 
226;  Pittsburg,  C.  &  St.  L.  R.  Co.  v.  Stuart.  71  Ind.  500;  Cincinnati,  H. 
&  D.  R.  Co.  V.  Street,  50  Ind.  225.  In  the  case  of  Jeffersonville.  M.  &  I. 
R.  Co.  V.  Adams.  43  Ind.  402,  it  was  held  that,  if  the  owner  of  a  cow 
knowingly  permits  her  to  run  at  large  in  the  vicinity  of  a  railroad  which 
is  not  required  by  law  to  be  fenced,  and  she  strays  upon  the  track  and  is 
killed,  it  not  appearing  that  the  killing  is  willfully  done,  the  railroad  com- 
P'lny  will  not  be  liable  thouijh  the  owner  may  not  have  known  that 
the  railroad  was  completed.     In  the  case  at  bar  plaintiff  proceeded  upon 
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the  theory  that  the  act  of  the  legislature  (§  2804,  Gen.  St.  1883)  completely 
and  fully  covered  his  case.  This  section  reads  as  follows  :  *  Every  rail- 
road or  railway  corporation  or  company  operating  any  line  of  railroad  or 
railway,  or  any  branch  thereof,  within  the  limits  of  this  stjtte,  which  shall 
damage  or  kill  any  horse  *  *  ♦  or  any  other  domestic  animal,  by  run- 
ning an  engine  or  engines,  car  or  cars,  6ver  or  against  any .  such  animal, 
shall  be  liable  to  the  owner  of  such 'animal  for  the  damages  sustained  by 
such  owner  by  reason  thereof.'  We  are  not  compelled  to  fortify  the  as- 
sertion that  this  contention  is  unsound,  because  the  decision  of  the 
supreme  court  in  Denver  &  R.  G.  R.  Co.  v.  Henderson,  10  Colo,  i,  31  Am. 
&  Eng.  R.  Cas.  559,  and  Denver  &'R.  G.  R.  Co.  v.  Olsen,  supra,  under  the 
same  statute,  passed  in  1877,  fully  and  satisfactorily  supports  the  conclu- 
sion here  reached.  We  think  the  findings  of  the  court  were  unwarranted, 
and  that  the  court  erred  in  overruling  the  motion  for  a  non-suit,  as  well 
as  in  denying  the  defendant  the  right  to  introduce  testimony  in  support 
of  its  answer.  For  the  errors  above  recited  the  judgment  will  be  reversed 
and  the  cause  remanded  for  further  proceedings:    All  concur." 

When  Cattle  are  Running  at  Large  Within  Meaning  of  Statute. — When 
the  owner  of  a  farm,  by  an  arrangement  with  the  occupant  of  an  adjoining 
farm,  allows  his  stock,  with  which  is  a  bull  more  than  a  year  old.  to  run 
across  the  line  on  the  latter  farm  to  graze,  and  both  farms  are  otherwise 
inclosed,  such  bull  is  not  running  at  large,  within  the  meaning  of  the  para- 
graph 6725,  Kan.  Gen.  St.  1889.  Missouri  Pacific  R.  Co.  v.  Shumaker, 
46  Kan.  769. 

Stock  Killed  at  Highway  Crossing. — Where  an  action  is  brought  against 
a  railway  company  under  chap.  94,  Laws  1874  (pars,  1252-1257,  Gen.  St. 
1889),  for  damages  for  stock  killed  at  a  place  where  the  road  is  not  in- 
closed with  a  good  and  lawful  fence,  the  company  may  show  as  a  defense, 
that  the  stock  w^as  killed  at  a  crossing  of  the  road  used  and  traveled 
by  the  public  as  a  highway,  although  not  established  or  regularly  laid 
out  by  the  county  authorities.  Missouri  Pacific  R.  Co.  v.  Kocher,  46 
Kan.  272.   \ 

Killing  Stock  by  Train  Running  Through  Town  at  Excessive  Speed— Exist- 
ence of  Municipality. — In  Mississippi  it  is  held  that  a  railroad  con)pany 
is  not  relieved  from  liability  lor  killing  stock  while  running  its  train 
through  a  town  at  a  greater  rate  of  speed  than  that  prescribed  by  statute 
because  the  municipality  is  twelve  miles  long,  embraces  but  ten  families, 
including  the  railroad  section  gang,  the  municipal  authorities  have  held 
no  session,  the  mayor  has  no  docket,  the  town  has  no  marshall,  treasury, 
or  funds,  and  no  official  bonds  have  been  given  by  the  officials.  Bell  v, 
Kansas  City,  M.  &.  B.  R.  Co.  (Miss.,  May  25,  1891),  9  So.  Rep.  289. 

Evidence  That  Company  Paid  for  Other  Cattle  Killed. — In  an  action 
against  a  railroad  company  for  the  negligent  killing  of  a  cow,  evidence 
that  the  company  had  at  d liferent  times  paid  other  persons  for  cattle 
killed  by  its  trains  at  the  same  place  was  irrelevant  and  inadmissible. 
Georgia  R.  &  B.  Co.  v.  Walker,  87  Ga.  204. 

Notice  of  Injury  to  Stock— Tender  by  Company  of  Amount  of  Claim — 
Pleading.— In  Hammans  v.  Chicago.  R.  I  &  P.  R.  Co.,  (Iowa,  June  3, 
1891),  48  N.  W.  Rep.  978,  the  plaintiff  sued  to  recover  double  damages  for 
stock  killed  arid  injured  on  defendant's  railway.  The  answer  of  the  de- 
fendant admitted  the  killing  and  injury  to  the  stock,  but  alleged  that  be- 
fore the  expiration  of  thirty  days  allowed  by  statute  for  the  payment  of 
damages,  after  receiving  notice  of  the  injury,  the  defendant  called  at  the 
plaintiff's  residence  to  pay  the  amount  of  the  claim,  but  did  not  find  de- 
fendant at  home,  and  so  did  not  make  the  payment.  The  court  held  that 
this  pleading  was  demurrable  in  failing  to  show  a  tender  of  the  amount  or 
due  diligence  in  endeavoring  to  pay  or  tender  the  same  within  the  statu- 
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tory  period.  The  court  said  :  "  We  see  nothing  in  the  language  or  effect 
of  the  statute  providing  double  damages  that  should  so  change  the  rule 
as  to  require  one  who  is  injured  in  his  property,  before  he  can  have  the 
benefit  of  the  statute,  to  establish  headquarters  for  negotiations,  and  be 
there  in  readiness  to  receive  what  is  actually  due  for  thirty  days  or  less, 
at  the  pleasure  of  his  debtor.  It  must  not  be  understood  that  we  hold 
that  a  legal  tender  is  the  only  means  of  placing  a  party  entitled  to  pay- 
ment in  fault  for  non-payment,  so  as  to  avoid  a  claim  for  double  damage ; 
because  the  statute  is  a  peculiar  one,  and  its  purpose  should  be  clearly  in 
view  in  determining  such  questions,  so  that,  on  the  one  hand,  it  shall  not 
be  an  instrument  of  wrong  or  oppression,  nor,  on  the  other  hand,  should 
its  purpose  be  avoided  by  a  technical  or  unsound  interpretation.  If  it 
should  be  said  that  reasonable  diligence  to  make  actual  payment  within 
the  thirty  days  would  defeat  a  claim  for  double  damages,  still  the  facts 
pleaded  in  this  case  do  not  rise  to  the  dignity  of  such  a  rule.  Defendant 
was  at  the  residence  of  plaintiff  once.  Its  purpose  to  pay  was  as  to  the 
plaintiff  then  and  thereafter,  to  the  commencement  of  the  suit,  a  secret. 
Of  all  the  ways  open  to  inform  the  plaintiff  of  its  willingness  to  pay,  none 
were  employed.  In  this  case  there  was  nothing  to  adjust  as  to  amount, 
for  the  company  concedes  the  amount  claimed  in  the  notice,  and  the  no- 
tice limits  the  demand  of  the  plaintiff.  A  simple  note  through  the  mail 
would  likely  have  avoided  this  suit.  The  rule  claimed  by  apj)ellant  is  un- 
reasonable, and  cannot  be  sustained.*' 

Injury  to  Stock  in  Indian  Territory — Duty  of  Company  and  Owner  of  Stock. 
—  Since  there  is  no  statute  in  the  Indian  Territory  requiring  either  the 
owner  of  animals  or  railroad  companies  to  erect  fences,  it  is  the  duty  of 
locomotive  engineers  to  use  reasonable  care  to  discover  stock  upon  the 
track  and  to  avoid  injuring  them  when  discovered.  The  fact  that  the 
stock  is  in  the  territory  in  violation  of  law  in  no  way  affects  the  duty  of 
the  company  to  exercise  care  to  avoid  injuring  them.  Gulf  C.  &  S.  F.  R. 
Co.  7/.  Washington,  (C.  C.  A.),  49  Fed.  Rep.  347. 

Action  for  Stock  Killed — Sufficiency  of  Pleadingi  to  Show  County  in 
Which  Action  Occurred. — In  an  action  brought  under  the  railroad  stock 
law  of  1874;  it  is  essential  to  allege  that  the  stock  was  killed  or  injured  in 
the  county  in  which  the  action  was  brought;  but  where  the  plaintiff  al- 
leges that  the  defendant  comoany  owned  and  operated  the  road  over  and 
across  the  plaintiff's  premises,  in  Reno  county,  and  that  the  defendant 
killed  the  plaintiff's  cow  '*  on  the  said  railway  track  of  said  defendant,  and 
by  the  operation  of  said  railway."  and  no  other  railroad  or  railway  track 
is  mentioned  in  the  pleadings  except  the  one  through  the  plaintiff's  farm, 
the  pleadings  sufficiently  show  that  the  accident  occurred  in  Reno  county, 
where  the  action  was  brought.  Wichita  &  C.  R,  Qo.v,  Gibbs,  (Kan.,  Nov. 
7.  1891),  27  Pac.  Rep.  991. 

Joinder  of  Causes  of  Action— Claim  for  Killing  Animals  and  for  Freight 
Paid. — In  Rideout  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  (Wis.,  Feb.  2,  1892). 
51  N.  W.  Rep.  439,  the  plaintiff's  complaint  stated  two  causes  of  action  in 
separate  counts.  The  first  count  charged  that  the  company  neglected  to 
fence  its  track  by  reason  whereof  plaintiff's  ox  was  killed ;  the  second 
count  was  for  the  killing  of  a  horse  which  the  defendant  undertook  to 
transport,  and  in  the  claim  of  damages  therefor  was  included  an  item  for 
freif^ht  paid  on  such  horse  to  the  defendant.  It' was  held  that  the  claim 
f6r  freight  arose  ex  delicto,  and  that  the  causes  of  action  were  not  improp- 
erly joined. 

Who  Entitled  to  Benefit  of  Fence—Pasturing  Stock  on  Land  of  Another— 
A  pc^rson,  having  merely  a  right  to  pasture  his  stock  temporarily  upon  the 
land  of  another,  is  as  much  entitled  to  the  benefit  of  a  statute  requiring 
railroad  companies  to  fence  their  tracks  as  the  owner  of  the  land.  McCoy 
V.  Southern  Pacific  R.  Co,,  (Cal.,  May  20.  1891),  26  Pac.  Rep.  629. 
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Animals  Escaping  fronn  Pasture  to  Unfenced  Field  and  then  Going  on 
Tracli.— In  Smith  z/.  Barre  R.  Co.,  (Vt.,  Jan.  12,  1892)  23  Atl.  Rep.  632, 
which  was  an  action  for  injuring  a  horse,  it  appeared  that  plaintiff  put  the 
horse  out  to  pasture  on  the  express  agreement  with  the  owners  of  tlie 
farm  of  which  the  pasture  was  a  part  that  the  horse  should  be  kept  there  ; 
that  the  horse  strayed  through  a  fence  to  a  meadow,  whence  it  got  on  de- 
fendant's tracks,  and  was  injured.  Held,  that  the  court  below  properly 
refused  to  charge  that  plaintiff  could  not  recover  because  the  horse  had 
no  right  to  be  in  the  meadow,  and  properly  charged  that  the  owners  of 
the  farm  had  the  right  to  have  the  horse  either  in  the  pasture  or  meadow, 
and,  as  against  defendant,  the  horse  would  have  been  rightfully  in  the 
meadow  after  escaping  from  the  pasture. 

Animals  Going  on  Track  at  Crossing  and  Killed  at  Point  Beyond.— In  an 
action  under  the  statute  against  a  railroad  company  for  killing  mules 
which  had  entered  on  the  track  at  a  crossing  where  the  company  had 
neglected  its  duty  to  maintain  fences  and  guards,  it  is  no  defense  that  the 
mules  passed  along  the  track,  and  were  killed  at  a  point  thereon  where 
the  company  was  not  bound  to  maintain  such  fences  and  guards.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Etzler,  (Ind.,  Feb.  5.  1892).  30  N.  E.  Rep.  32. 


Arkansas  Midland  R.  Co. 
Whitley. 

{j4  Arkansas^  ^99-) 

Contract  to  Maintain  Cattle  Guard s-^Statute  of  Fraudsi — ^A  contract 'of  a 
railroad  company  to  maintain  cattle  guards  on  each  side  of  a  person's 
land,  so  long  as  a  railroad  is  operated  over  it,  is  not  a  contract  "  not  to 
be  performed  within  one  year  from  the  making  thereof,"  within  the  mean- 
ing of  the  statute  of  frauds,  and  need  not  be  in  writing. 

Appeal  from  Monroe  Circuit  Court. 
John  C.  Palmer,  for  appellant. 
Sanders  &  Watkins,  for  appellees. 

Battle,  J. — This  was  an  action  for  damages  that  were 
caused  by  a  breach  of  a  verbal  agreement  entered  into  by 
appellant  and  appellees  in  1872.  The  agreement 
was  that  appellees  would  permit  appellant  to  build  ^^^  •*'***'• 
its  railroaa  across  their  land,  and  that  appellant  would,  in 
consideration  thereof,  construct,  keep  and  maintain  good 
and  sufficient  cattle  guards  across  its  road  on  each  side  of 
appellees'  land,  to  prevent  stock  running  at  large  from  tres- 
passing on  their  fields.  In  pursuance  01  this  agreement,  the 
road  was  built  over  the  land,  but  good  and  sufficient  cattle 
guards  were  not  kept  and  maintained.  Appellant  insists 
that  the  action  cannot  be  maintained  because  the  agreement 
comes  within  the  statute  of  frauds.  This  is  the  only  ques- 
tion  presented  for  our  consideration. 
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It  is  insisted  that  the  agreement  comes  within  the  statute, 
because  it  was  not  to  be  performed  within  one  year  after  it 
was  made,  and  no  note  or  memorandum  thereof  was  made. 
Section  3371  of  Mansfield's  Digest,  upon  which  this  conten- 
tion is  based,  provides:  **  Noactionsnali  be  brought  *  *  * 
to  charge  any  person  upon  any  contract,  promise,  or 
agreement  that  is  not  to  be  performed  within  one  year  from 
the  making  thereof,  unless  the  agreement,  promise,  or  con- 
tract upon  which  such  action  shall  be  brought,  or  some  note 
or  memorandum  thereof,  shall  be  made  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  signed  by  some 
other  person  by  him  thereunto  properly  authorized. 

Substantially  the  same  clause  in  29  Car.  II.  chap.  3,  §4,  was 

considered,  a  short  time  after  its  enactment,  by  all  the  judges 

in  Peter  v.  Compton,  Skin.  353.     In  that  case  the 

ContrMtaeed  action  was  upou  an  agreement  by   which   the  de- 

writu '"         fendant,   for   one   guinea,    promised  to  give   the 

J^     **'  )laintiff  so  many  at  the  time  of  his  marriage.  The 

id  not  occur  within  the  year,  and  the  question 
was,  di^  the  agreement  come  within  the  statute?  The  de- 
cision of  the  question  depended  upon  the  meaning  of  the 
words  '*  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,"  in 
the  statute.  A  majority  of  the  judges  held  that  it  did  not. 
and  that,  **  where  the  agreement  is  to  be  performed  upon  a 
contingent,  and  it  does  not  appear  within  the  agreement  that 
it  is  to  be  performed  after  the  year,  there  a  note  in  writing 
is  not  necessary,  for  the  contingent  might  happen  within  the 
3'ear."  Since  then  the  same  question  has  generally  been  de- 
cided in  England  and  America  as  held  in  Peter  z\  Compton, 
I  Smith,  Lead.  Cas.  pt.  i  (8th  Ed.)  614,  and  note. 

In  Fenton  v,  Emblers,  3  Burrows,  1278,  the  defendant  s  tes- 
.tator  promised  the  plaintiff  "  that,  if  she  would  become  his 
housekeeper,  he  would  pay  her  wages  after  the  rate  of  ^^6 
per  annum,  and  give  her,  by  his  last  will  and  testament, 
a  legacy  or  annuity  of  j^i6  by  the  year,  to  be  paid  yearly. 
The  plaintiff,  on  this  agreement,  entered  into  the  testator's 
service,  and  became  his  housekeeper,  and  continued  for  more 
than  three  years."  The  court  held  that  the  contract,  though 
by  parol,  did  not  come  within  the  statute  ;  for  the  contin- 
gency upon  which  it  depended  might  have  happened  within 
a  year. 

In  construing  the  one-year  statute  of  fraud  in  McPherson 
V,  Cox,  96  U.  S.  404,  Justice  Miller,  in  delivering  the  opin- 
ion of  the  court,  said  :  "  The  statute  of  frauds  applies  only 
to  contracts  which,  by  their  terms,  are  not  to  be  performed 
within  that  time.     In  other  words,  to  make  a  parol  contract 


VOL.  49]  CONTRACT  FOR   CATTLE-GUARDS.  589 

void  it  must  appear  that  it  was  the  understanding  of  the  par- 
ties that  it  was  not  to  be  performed  within  a  year  from  the 
time  it  was  made."  In  that  case  it  was  held  that  a  con- 
tract to  pay  an  attorney  at  law  for  his  services,  to  be  ren- 
dered in  suits  concerning  land,  a  specific  sum  of  money,  out 
of  the  proceeds  of  the  sale  of  the  land,  when  it  was  sold  by 
the  client,  did  not  come  within  the  statute,  for  it  might  have 
been  performed  within  the  year.     Walker  v.  Johnson,  96  U. 

S.  424- 

In  determining  when  contracts  come  within  the  one-year 
statute  of  frauds,  courts  have  been  governed  by  the  words 
**  not  to  be  performed."  They  have  treated  them,  as  nega- 
tive words.  In  construing  them,  it  is  said  :  **  It  is  not  suffi- 
cient to  bring  a  case  within  the  statute  that  the  parties  did 
not  contemplate  the  performance  within  a  year,  but  there 
must  be  a  negation  of  the  right  to  perform  it  within  the 
year."  According  to  this  rule  of  construction,  it  is  well  set- 
tled that  the  statute  only  includes  those  contracts  of  agree- 
ments which,  according  to  a  fair  and  reasonable  interpreta- 
tion of  their  terms,  in  the  light  of  all  the  circumstances  which 
enter  into  their  construction,  do  not  admit  of  the  performance 
in  accordance  with  their  language  and  intention,  within  a  year 
from  the  time  they  were  made,  and  that  it  includes  no  agree- 
ment, if  consistently  with  its  terms,  it  may  be  performed  with- 
in  that  time.  Accordingly,  it  is  also  well  settled  that  agree- 
ments which  contain  no  stipulation  as  to  time,  but  depend 
for  performance,  either  expressly  or  by  reasonable  implica- 
tion, upon  the  happening  of  a  certain  contingency  which  may 
occur  within  the  year,  do  not  come  within  the  statute,  as,  for 
instance,  promises  to  pay  money  on  the  day  of  the  promis- 
sor's  marriage,  or  on  the  death  of  a  third  party,  or  during  the 
promisee's  life ;  to  work  for  another  during  his  life;  to  board 
the  promisee  during  his  life;  to  educate  a  child, — are  not 
within  the  statute:  "  and  so,  of  course,  whatever  else  be  the 
contingency,  provided  it  may  happen  within  a  year."  Ro- 
berts V.  Rockbottom  Co.,  7  Mete.  (Nlass.)  46 ;.  Lynn  v.  King, 
II  Mete.  (Mass.)  411;  Foster  v.  McO*Blennis,  18  Mo.  88; 
Lapham  7'.  Whipple,  8  Mete.  (Mass.)  59;  Artcher  v,  Zeh.  5 
Hill,  (N.  Y.)  200 ;  Lawrence  7;.  Cooke,  56  Me.  187 ;  Peters  v. 
Westborough,  19  Pick.  (Mass.)  364;  Ellicott  v.  Peterson,  4 
Md.  487;  Town  Lot  Co.  v.  Walker,  39  Iowa,  406;  Plimpton 
V.  Curtiss,  15  Wend.  (N.  Y.)  336;  Russell  v.  Slade,  12  Conn. 
460;  Rogers  v.  Brightman,  10  Wis.  65  ;  Jilson  v.  Gilbert,  26 
Wis.  637 ;  Meyer  v.  Roberts,  46  Ark.  84;  Browne,  St.  Frauds, 
(4th  Ed.)  §§  273-283,  and  cases  cited ;  i  Smith,  Lead.  Cas.  pt. 
I,  (8th  Ed.)  top  pages  615-623,  and  cases  cited. 

In  this  case  tne  duration  of  appellants  promise  to  keep 
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and  maintain  good  and  sufficient  cattle  guards  was  limited 
by  the  time  it  should  maintain  and  operate  its  road  over  ap- 
pellees* land.  If  the  road  should  cease  to  be  used  for  rail- 
road purposes  or  be  removed  from  the  lands  of  appellees  to 
other  lands,  as  has  occurred  in  other  cases,  it  would  be  un- 
reasonable to  require  the  cattle  guards  to  be  maintained,  the 
reason  therefor  no  longer  existing.  In  that  event  the  time 
of  the  performance  oi  the  agreement  would  expire.  This 
might  well  have  happened  within  a  year,  consistently  with 
the  understanding  and  rights  of  the  parties.  As  its  perfor- 
mance depended  on  an  implied  contingency  which  might 
have  occuVred  within  one  year  after  it  was  made,  it  does  not 
come  within  the  statute  of  frauds. 
Affirmed. 


Regan 

V. 

New  York  &  New  England  R.  Co. 

(Connecticut  Supreme  Court  of  Errors^  March  ^,  i8gi). 

Fire  Caused  by  Railroad— Effect  of  Insurance  on  Property — Reduction  of 
Oamagest — Under  a  statute  making  a  railroad  company  liable  for  the  de» 
struction  of  property  by  fire  communicated  from  locomotive  engines, 
whether  it  was  guilty  of  negligence  or  not,  the  fact  that  the  property  de- 
stroyed was  insured  and  the  owner  has  received  the  insurance  money, 
does  not  entitle  the  railroad  company  to  have  the  damages  for  which  it  is 
liable,  reduced  to  that  extent. 

Same—  Interest  on  Damages.— Where  property,  having  a  definite  money 
and  market  value,  is  destroyed  by  fire  through  the  negligence  of  a  railroad 
company,  the  owner  is  entitled  to  recover,  in  addition  to  the  value  of  the 
property  at  the  time  of  its  destruction,  interest  thereon  from  that  date. 

Appeal  from  Tolland  Superior  Court. 

E,  D,  Robbins,  for  appellant. 

A.  P,  Hyde  and  C  Phelpsy  for  appellee. 

LoOMis,  J. — This  is  a  complaint  to  recover  damages  for 
the  loss  ot  e^oods  belonging  to  the  plaintiff,  which  on  the  13th 

CMeRtated.  ^^X  .^^  J"*y»  ^^^9^  ^^ere  destroyed  by  a  fire  com- 
municated by  a  locomotive  engine  belonging  to 
and  in  the  use  of  the  defendant  corporation.  The  action  is 
predicated  upon  section  3581  of  the  General  Statutes,  which 
provides  as  follows:  "  When  any  injury  is  done  to  a  building 
or  other  property  of  any  person,  by  fire  communicated  by  a 
locomotive  engine  of  any  railroaci  companv,  without  con- 
tributory negligence  on  the  part  of  the  person  entitled  to  the 
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care  and  possession  of  the  property  injured,  the  said  railroad 
company  shall  be  held  responsible  in  damages  to  the  extent 
of  such  injury  to  the  person  so  injured;  and  every  railroad 
conripany  shall  have  an  insurable  interest  in  the  property  for 
which  it  may  be  so  held  responsible  in  damages  along  its 
route,  and  may  procure  insurance  thereon  in  its  own  behalf." 

The  defendant  suffered  a  default,  and  a  hearing  in  dam- 
ages was  had  before  the  court.  The  court  found  all  the 
facts  essential  to  a  recovery  of  compensatory  dam- 
ages, and  assessed  as  such  damages  the  sum  of  «•*««»«■  •' 
$13,091.95,  and  rendered  judgment  for  the  plaintiff  J^^MtVru- 
to  recover  that  sum  of  the  defendant,  and, his  costs,  ■amafe. 
Upon  the  hearing,  the  counsel  for  the  defendant 
inquired  pi  the  plaintiff,  as  a  witness,  if  he  had  not  received 
from  insurance  companies  some  compensation  for  the  dam- 
ages to  said  goods  by  said  fire.  This  was  objected  to  by  the 
plaintiff,  and  excluded  by  the  court.  Was  this  ruling  erron- 
eous? In  the  first  place,  if  we  assume  that,  under  proper 
pleadings,  the  defendant  might  be  allowed  a  reduction  equal 
to  the  amount  of  insurance  collected  by  the  plaintiff  on  the 
goods  destroyed,  we  do  not  think  it  admissible,  as  the  plead- 
ings were  at  the  time  of  the  hearing.  It  is  true  that  in  this 
case  there  was  no  answer,  but  a  default,  which  admitted  the 
allegations  of  the  declaration  to  be  true;  but  an  admission 
of  the  truth  of  the  allegations  could  surely  give  no  greater 
latitude  of  proof  upon  the  subject  of  the  damages  than  a  de- 
nial. Both  parties  must  be  confined  to  such .  questions  of 
<lamage,  and  such  matters  of  aggravation  or  mitigation,  as 
would  naturally  arise  from  the  facts  stated  in  the  complaint. 
The  plaintiff  could  not  show  special  or  consequential  dam- 
ages not  averred  and  not  naturally  flowing  from  the  cause 
of  action  described,  nor  could  the  defendant,  on  the  other 
hand,  have  the  benefit  of  a  set  off,  recoupment,  or  any  other 
ground  for  the  reduction  of  damages,  depending  on  some  in- 
dependent transaction  between  the  plaintiff  anda  third  per- 
son. The  matter  to  be  proved  by  the  rejected  evidence 
upon  the  defendant's  assumption  would  be  a  complete  de- 
fense, except  for  the  default.  If  it  equaled  in  amount  the 
value  of  the  goods,  it  would  be  an  absolute  bar  to  the  action  ; 
otherwise  it  would  be  a  bar  pro  tanto. 

But,  irrespective  of  the  pleadings,  the  ruling  complained 
of  was  clearly  right  upon  the  merits  of  the  question. .  Any 
other  conclusion  would  seem  to  us  utterly  at  variance  with 
established  principles  and  sound  reason,  and  contrary  to  an 
unbroken  line  of  ciecisions  by  the  courts  of  England  and  the 
United  States.  If  the  defendant  is  entitled  to  have  the  in- 
surance money  deducted  from  the  amount  otherwise  due,  it 
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must  be  because  it  owns  or  has  some  legal  claim  to  the 
money.  How  happens  it  that  the  defendant  corporation  is 
entitled  to  this  money?  Not  because  it  ever  paid  the  pre- 
mium or  any  part  of  it,  nor  because  the  polic}'  was  obtained 
for  its  benefit  or  upon  its  request,  nor  because  there  is  any 
privit}'^  between  it  and  the  insurance  company.  Our  own 
court  in  Connecticut  Mut.  Life  Ins.  Co.  v.  New  York  &  N. 
H.  R.  Co.,  25  Conn.  265,  held  that  there  was  no  privity  be- 
tween the  defendant,  whose  negligence  caused  the  death  of 
the  insured,  and  the  insurance  company,  who  issued  the  pol- 
icy on  the  life  of  such  person,  and  this  position  accords  per- 
fectly with  the  law  in  other  jurisdictions.  The  defendant, 
instead  of  paying  anything  towards  procuring  the  policy,  by 
its  extraordinary  use  of  the  dangerous  element  of  fire  in  close 
proximity  to  the  plaintiff's  property  rendered  it  necessary 
for  him  to  pay  a  much  larger  sum  to  obtain  his  insurance 
than  would  otherwise  have  been  required. 

How,  then,  can  the  defendant  claim,  as  it  does,  the  exclu- 
sive benefit  of  the  insurance?  It  came  to  the  plaintiff  from 
a  collateral  source,  wholly  independent  of  the  defendant,  and 
which  as  to  him  was  res  inter  alios  acta.  The  defendant,  in 
our  judgment,  has  no  more  claim  to  the  insurance  money 
than  it  would  have  to  money  obtained  upon  a  subscription 
paper  which  the  friends  of  Regan  may  have  procured  to 
make  good  his  loss.  How  can  the  defendant  make  any  dis- 
tinction between  money  raised  voluntarily  after  the  loss,  and 
that  obtained  from  a  contract  of  indemnity  to  which  it  was 
no  party,  and  had  paid  no  part  of  the  consideration?  The 
statute  upon  which  the  action  is  founded  justly  imposes  an 
absolute  primary  liability  on  the  defendant  for  having  caused 
the  loss.  But  the  ruling  which  the  defendant  asked  for 
would  completely  nullify  the  statute  as  applicable  to  such  a 
case  as  this,  by  practically  imposing  the  primary  obligation 
on  the  insurer,  who  is  innocent,  and  allowing  the  defendant, 
who  caused  the  loss,  and  who  alone  could  have  prevented  it, 
to  go  entirely  free,  at  least  to  the  extent  of  the  insurance ; 
for  the  insurer,  having  paid  the  money  due  the  insured, 
could  not  get  it  back  from  him  ;  and  of  course  the  insured, 
after  such  deduction  from  his  damages,  would  have  no  re- 
maining right  to  which  the  insurer  could  be  subrogated  to 
recover  the  money  back  again  from  the  defendant.  If  the 
principles  that  unclerlie  the  defendant's  position  are  correct, 
had  the  loss  been  paid  in  full  in  ignorance  of  the  fact  that 
the  plaintiff  had  obtained  insurance,  the  defendant  might 
bring  a  suit  against  the  plaintiff  to  recover  the  money  so 
paid ;  or  had  the  money  due  on  the  policy  not  been  paid,  the 
defendant,  after  paying  the  loss  in  full,  could  intervene  to 


VOL.  49]  FIRE — INSURANCE.  593 

prevent  the  amount  due  on  the  policy  from  being  paid  to 
the  insured  or  any  other  than  itself.  W  hat  a  strange  subro- 
gation that  would  be,  to  put  the  party  who  caused  the  loss 
m  the  place  of  the  insured  to  enforce  the  contract  between 
the  latter  and  his  insurer!  And  what  a  strange  revolution 
would  be  made  in  the  relation  of  the  parties  were  we  to 
adopt  the  defendant's  contention !  It  has  hitherto  been  es- 
tablished by  a  line  of  decisions  reaching  backward  more 
than  a  century,  and  substantially  unbroken  by  dissent,  that 
there  is  no  privity  in  such  cases  between  one  made  primarily 
liable  for  such  a  loss  and  an  insurance  company;  that  the  lia- 
bility of  the  insurer  is  merely  secondary  ;  that  the  insurer's 
position  is  practically  that  of  a  surety  ;  that  insurance  is  per- 
sonal, and  does  not  inure  to  the  benefit  of  one*  not  a  party 
thereto ;  and  that,  where  the  insurer  has  indemnified  the 
owner  of  the  goods  lost,  he  is  entitled  to  be  subrogated  to 
all  the  means  of  indemnity  which  the  owner  held  against  the 
party  causing  the  loss,  and  primarily  liable  therefor. 
'  The  true  relations  of  the  parties  and  the  law  on  the  sub- 
ject undjer  discussion  are  very  clearly  shown  by  the  opinion 
of  the  court  delivered  by  Chief  Justice  Shaw  in  the  case  of 
Hart  V,  Western  R.  Corp.,  13  Mete.  (Mass.)  99,  which  was  an 
action  on  a  statute  identical  with  our  own,  in  that  it  pro- 
vided that  when  any  injury  was  done  to  a  building  of  any 
person  by  fire  communicated  by  a  Iqcomotive  engine  of  a 
railroad  corporation,  the  corporation  should  be  responsible 
in  damages  to  the  person  so  injured,  and  such  liability,  as  in. 
the  case  of  our  statute,  was  irrespective  of  any  actual  proof 
of  negligence.  The  plaintiff's  house  was  destroyed  by  a  fire 
communicated  by  a  locomotive  engine  of  the  defendants, 
and  the  underwriters  paid  to  the  owner  of  the  house  the 
amount  of  his  loss,  and  it  was  held  that  such  payment  did 
not  bar  the  owner's  right  to  recover  of  the  railroad  corpora- 
tion, and  that  the  owner,  by  receiving  payment  of  the  under- 
writers, became  trustee  for  them,  and  they  could  prosecute 
the  suit  against  the  railroad  corporation  in  the  name  of  the 
owner,  who  could  not  even  release  the  railroad  corporation 
so  as  to  affect  the  rights  of  the  underwriters  to  recover.  In 
delivering  the  opinion  Chief  Justice  Shaw  said :  "  Railroad 
companies  acquire  large  profits  by  their  business.  But  their 
business  is  of  such  a  nature  as  necessarilv  to  expose  the  pro- 
perty of  others  to  danger.  *  *  *  The  manifest  intent 
and  design  of  this  statute,  we  think,  and  its  legal  effect,  are, 
upon  the  considerations  stated,  to  afford  some  indemnity 
against  this  risk  to  those  who  are  exposed  to  it,  and  to  throw 
the  responsibility  upon  those  who  are  thus  authorized  to  use 
a  somewhat  dangerous  apparatus,  and  who  realize  a  profit 
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from  it.  *  *  *  Now,  when  the  owner,  who  prima  facie 
stands  to  the  whole  risk  and  suffers  the  whole  loss,  has  en 
gaged  another  person  to  be  at  that  particular  risk  for  him, 
in  whole  or  in  part,  the  owner  and  the  insurer  are,  in  re- 
spect to  that  ownership  and  the  risk  incident  to  it,  in  effect 
t)ne  person,  having  together  the  beneficial  right  to  an  in- 
demnity provided  by  law  for  those  who  sustain  a  loss  by  that 
particular  cause.  If,  therefore,  the  owner  demands  and 
receives  payment  of  that  very  loss  from  the  insurer,  as  he 
may  by  virtue  of  his  contract,  there  is  a  manifest  equity  in 
transferring  the  right  to  indemnity,  which  he  holds  for  the 
common  benefit,  to  the  assurer.  It  is  one  and  the  same  loss 
for  which  he  has  a  claim  of  indemnity,  and  he  can  equitably 
receive  but#>ne  satisfaction.  So  that,  if  the  assured  first. ap- 
plies to  the  railroad  company,  and  receives  the  damages 
provided,  it  diminishes  his  loss  pro  tantOy  by  a  deduction  from, 
and  growing  out  of  a  legal  provision  attached  to  and  in- 
trinsic in  the  subject  insured.  The  liability  of  the  railroad 
company  is  in  legal  effect,  first  and  principal,  and  that  of  the 
insurer  secondary  ;  not  in  the  order  of  time,  but  in  order  of 
ultimate  liability.  The  assured  may  first  apply  to  which- 
ever of  these  parties  he  pleases  ;  to  the  railroad  company  by 
his  right  at  law,  or  to  the  insurance  company  in  virtue  of  his 
contract.-  But  i(  he  first  applies  to  the  railroad  company, 
who  pay  him,  he  thereby  diminishes  his  loss,  by  the  applica- 
tion of  a  sum  arising  out  of  the  subject  of  the  insurance,  to- 
wit,  the  building  insured,  and  his  claim  is  for  the  balance. 
And  it  follows,  as  a  necessary  consequence,  that  if  he  first  ap- 
plies to  the  insurer,  and  receives  the  whole  loss,  he  holds  the 
clcjim  against  the  railroad  company  in  trust  for  the  insurers. 
Where  such  an  equity  exists,  the  party  holding  the  legal 
right  is  conscientiously  bound  to  malce  an  assignment  in 
equity  to  the  person  entitled  to  the  benefit ;  and  if  he  fails 
to  do  so,  the  cestui  que  trust  may  sue  in  the  name  of 
the  trustee,  and  his  equitable  interest  will  be  protected. 
We  think  this  position  is  exceedingly  well  sustained  by 
authorities.** 

And  if  the  principles  were  so  well  sustained  then,  in  1847, 
when  that  opinion  was  written,  they  are  now,  after  the  lapse  of 
more  than  forty  years,  still  more  strongly  supported.  Mason 
V.  Sainsbury,  3  Doug  61  ;  Clark  v.  Inhabitants  of  Hundred 
of  Blything,  3  Dowl.  &  R.  489,  2  Barn.  &  C.  254;  Yates  v. 
Whyte,  4  Bing.  (N.  C.)  272  ;  Randal  %k  Cockran,  i  Ves.  Sr. 
98  ;  Assurance  Co.  v.  Lister,  L.  R.,  9  Ch.  App.  483  ;  The 
Monticello  v.  Mollison,  17  How.  (U.  S.)  152;  Hall  v,  Nash- 
ville &  C.  R.  Co.,  13  Wall.  (U.  S.)  367 ;  Clark  vi  Wilson,  103 
Mass.   219;  Hayward  v,  Cain,   105   Mass.  213;    Harding  v. 
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Town  of  Townshend,  43  Vt.  536;  Monmouth  County  Ins. 
Co,  V.  Hutchinson,  21  N.  J.  Eq.  107  ;  Weber  7k  Morris  &  E. 
R.  Co.,  35  N.  J.  Law,  409;  Same  v.  Same,  36  N.  J.  Law,  213  : 
Collins  V,  New  York  Cent.  &  H.  R.  R.  Co.,  5  Hun  (N.  Y.),  503; 
Connecticut  Fire  Ins.  Co.  v.  Erie  Ry.  Co.,  10  Hun  (N.  Y.V  59; 
Merrick  v.  Brainard,  38  Barb.  (N.  Y.)  574;  Althorpt^.  Wolfe, 
22  N.  Y.  355;  Merrick  v.  Van  Santvoord,  34  N.  Y.  208; 
Carpenter  v.  Eastern  Transportation  Co.,  71  N.  Y.  574; 
Briggs  V,  New  York  Cent.  &  H.  R.  R.  Co.,  72  N.  Y.  26 ;  Gales 
V.  ifailman,  11  Pa.  St.  515;  Rockingham  Mut.  Fire  Ins.  Co.  7'. 
Bosher,  39  Me.  253  ;  Disbrow  v.  Jones,  Har.  (Mich.)  48  ; 
Sherlock  7j.  Ailing,  44  Ind.  184;  Swarthout  v.  Chicago  &  N. 
W.  R.  Co.,  49  Wis.  625,  I  Am.  &  Eng.  R.  Cas.  625  ;  Pratt  v. 
Radford,  52  Wis.  114,  606;  Honere  v.  Lamar  F.  Ins.  Co.,  51 
III.  414. 

In  I  Suth.  Dam.  p.  242,  it  is  said  :  "  There  can  be  no  abate- 
ment of  damages  on  the  principle  of  partial  compensation 
received  for  the  injury,  where  it  comes  from  a  collateral 
source,  wholly  independent  of  the  defendant,  and  is  as  to  him 
ns  inter  alios  acta,  A  man  who  was  working  for  a  salary 
was  injured  on  a  railroad  by  the  negligence  of  the  carrier; 
the  fact  that  the  employer  did  not  stop  the  salary  of  the  in- 
jured  party  during  the  time  he  was  disabled  was  held  not 
available  to  the  defendant  sued  for  such  injury  in  mitigation. 
Nor  will  proof  of  money  paid  to  the  injured  party  by  an  in- 
surer or  other  third  person,  by  reason  of  the  loss  or  injury, 
be  admissible  to  reduce  damages  in  favor  of  the  party  by 
whose  fault  such  injury  was  done.  The  payment  of  such 
moneys  not  being  procured  by  the  defendant,  and  they  not 
having  been  either  paid  of  received  to  satisfy  in  whole  or  in 
part  his  liability,  he  can  derive  no  advantage  therefrom  in 
mitigation  of  damages  for  which  he  is  liable.  As  has  been 
said  by  another,  to  permit  a  reduction  of  damages  on  such 
agreement  would  be  to  allow  the  wrongdoer  to  pay  nothing, 
and  take  all  the  benefit  of  a  policy  of  insurance  without  pav- 
ing the  premium.'*  The  same  thing,  in  substance,  is  said  m 
Wood's  Mayne,  Dam.  p.  155,  §  114.  In  the  above  quotation 
the  doctrine  of  the  cases  cited  is  well  summarized,  and  we 
forbear  further  citations  from  the  opinions  in  those  cases, 
•except  such  as  bear  directly  upon  the  particular  point  which 
the  defendant  makes  in  this  case ;  for  the  counsel  for  the  de- 
fendant admits  the  general  doctrine  as  applied  to  cases 
where  the  defendant  caused  the  loss  by  negligence  or  some 
positive  wrongful  act ;  but  his  contention  is  that,  under  our 
statute,  the  railroad  company  and  the  insurance  company 
are  equally  innocent  in  regard  to  the  loss,  and  therefore  the 
insurance  company   did   not  acquire,   by  payment   of    the 
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amount  insured,  any  right  of  subrogation  as  against  the  de- 
fendant corporation.  But  we  think  this  is  an  entire  miscon- 
ception of  the  defendant's  true  position  and  of  the  law  relative 
to  this  subject. 

In  the  first  place,  the  defendant  cannot,  in  the  present 
posture  of  this  case,  say  that  the  loss  in  question  was  not 
occasioned  by  its  own  negligence.  It  is  explicitly  found  that 
there  was  no  negligence  on  the  part  of  the  plaintiff,  but  it  is 
not  found  that  there  was  no  negligence  on  the  part  of  the 
defendant.  In  some  cases  the  omission  to  find  negligence 
would  justify  the  claim  that  there  was  no  negligence,  but 
this  cannot  apply  to  such  a  case  as  this,  where  by  law  the 
presumption  of  negligence  arises  from  the  mere  fact  that  the 
defendant  caused  the  loss.  In  such  cases  the  burden  rests 
on  the  defendant  to  overcome  the  presumption  bj^  showing 
to  the  satisfaction  of  the  court  that  there  was  no  negligence. 
Section  1096  of  the  General  Statutes  provides  that,  '*  in  all 
actions  to  recover  for  an  injury  occasioned  by  fire  communi- 
cated by  any  railway  locomotive  engine  in  this  state,  the  fact 
that  such  fire  was  so  communicated  shall  bo^  prima  facie  evi- 
dence of  negligence  on  the  part  of  the  person  or  corporation 
who  shall,  at  the  time  of  such  injury  by  fire,  be  in  the  use  and 
occupation  of  such  railroad."  It  may  be  said  that,  in  the 
other  section  of  the  statutes,  upon  which  the  present  action 
is  particularly  predicated,  the  railroad  company  causing  the 
loss  is  made  liable  irrespective  of  any  finding  of  negligence, 
and,  as  such  fact  was  immaterial,  the  defendant  ought  not  to 
be  prejudiced  by  failing  to  shc)w  that  there  was  no  negligence. 
If,  however,  the  defendant's  present  contention  is  correct, 
that  the  amount  of  the  damages  depends  upon  the  fact  of 
negligence  or  no  negligence,  then  it  is  material  to  the  ques- 
tion under  consideration,  and  the  defendant  must  read  under 
the  statutory  presumption  that  the  loss  was  caused  by  negli- 
gence. 

But  there  are  other  still  more  satisfactory  answers  to  the 
objection  under  consideration.  The  sole  foundation  for  the 
defendant's  contention  rests  on  the  fact  that  the  railroad 
company  and  the  insurance  company,  in  their  relation  to  the 
loss,  are  equally  innocent,  in  contemplation  of  the  law.  Now, 
any  proper  theory  of  the  statute  under  consideration  will  ut- 
terly exclude  such  an  idea.  The  theory  of  the  statute  is  that, 
as  the  railroad  corporation  is  privileged,  for  its  own  profit, 
to  use,  for  purposes  of  rapid  locomotion,  the  dangerous 
element  of  fire  in  close  proximity  to  adjoining  combustible 
property,  and  as  it  alone,  through  its  own  agents,  who  con- 
struct  and  manage  its  locomotive  engines,  has  power  to  pre- 
vent the  communication  of  fire  to  the  adjoining  property,  if 
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fire  is  communicated  from  its  engines  and  the  property  of 
another  is  thereby  destroyed,  there  is  legal  fault,  predicated 
upon  the  mere  fact  of  a  loss  so  caused,  and  the  railroad  cor- 
poration is  made  absolutely  liable  to  make  good  the  loss  to 
the  owner,  irrespective  of  any  finding  as  to  negligence.  In 
view  of  this  statute,  it  seems  to  us  almost  preposterous  to 
hold  that  the  defendant  who  causes  the  loss  is  equally  in- 
nocent with  the  one  who  merely  issues  to  the  owner  01  the 
property  an  ordinary  policy  of  insurance. 

But  there  is  still  another  independent  answer  to  the  point 
referred  to,  namely,  that  the  principles  established  by  the 
authorities  render  it  immaterial  whether  or  not  the  loss  was 
occasioned  by  any  positively  negligent  or  wrongful  act. 
This  is  shown,  first,  by  the  leading  English  cases,  where  the 
doctrine  which  we  apply  to  this  case  originated,  and  which 
cases  are  referred  to  and  cited  with  approval  in  all  the  lead- 
ing American  cases  on  the  subject.  The  earliest  case 
on  this  subject  is  that  of  Mason  v,  Sainsbury,  3  Doug. 
61,  (decided  in  1782.)  It  was  an  action  against  the 
community  known  in  England  as  the  "  hundred  " — a  di- 
vision of  a  county — to  recover  damages  sustained  by 
a  demolition  of  a  house  by  the  act  of  certain  rioters 
in  1780.  The  plaintiff  had  an  insurance  on  the  house  de- 
stroyed, which  the  insurance  company  (or  office  as  it  is 
there  cafled)  paid  without  suit,  and  this  action  was  brought 
in  the  name  of  the  plaintiff,  with  his  consent,  for  the  benefit 
of  the  insurance  company.  The  judges  all  agreed  that  the 
plaintiff  was  entitled  to  recover.  Lord  Mansfield  said : 
*'  The  office  paid  without  suit,  not  in  ease  of  the  hundred 
and  not  as  co-obligors,  but  without  prejudice.  It  is  to 
all  intents  and  purposes  as  if  it  had  not  been  paid.  The 
question  then  comes  to  this, — can  the  owner,  having  insu'red, 
sue  the  hundred?  Who  is  first  liable?  If  the  hundred,  it 
makes  no  difference  ;  if  the  insurer,  then  it  is  a  satisfaction, 
and  the  hundred  is  not  liable.  But  the  contrary  is  evident 
from  the  nature  of  the  contract  of  insurance.  It  is  an  in- 
demnity. Every  day  the  insurer  is  put  in  the  place  of  the 
insured.  In  every  abandonment  it  is  so.  The  insurer  uses 
the  name  of  the  insured.  The  case  is  clear,  the  act  puts  the 
hundred,  for  civil  purposes,  in  the  place  of  the  trespassers; 
and  upon  principles  of  policy,  as  in  the  case  of  other  reme- 
dies against  the  hundred  ;  I  am  satisfied  that  it  is  to  be  con- 
sidered as  if  the  insurers  had  not  paid  a  farthing."  Buller, 
J.,  said  it  was  to  be  treated  as  an  indemnity,  in  which  the 
principle  is  that  the  insurer  and  the  insured  are  as  one  per-, 
son,  and  the  paying  by  the  insurer,  before  or  after,  can  make 
no  difference. 
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In  Clark  v.  Inhabitants  of  Hundred  of  Bly  thing,  3  Dowl.  & 
R.  489,  (decided  in  1823),  it  was  held  that  the  owner  of  stacks 
of  corn  maliciously  destroyed  by  fire,  set  by  s^ime  persons 
unknown,  may  maintain  an  action  against  the  hundred  on  the 
act  of  9  Geo.  I.,  chap.  22,  although  he  has  previously  received 
the  full  amount  of  his  loss  from  an  insurance  office.  Abhoit, 
C.  J.,  in  delivering  the  opinion,  said  he  could  not  entertain 
a  doubt  as  to  the  propriety  of  the  decision  in  Mason  v. 
Sainsbury,  and  added  :     "  The  intention  of  the  legislature  in 

f)assing  this  and  other  statutes  of  the  same  nature  was  two- 
old, — to  render  the  inhabitants  of  hundreds  vigilant  for  their 
own  sake,  as  well  as  that  of  the  public,  bv  making  them  in- 
terested in  the  prevention  of  offenses,  and,  where  that  is  im- 
possible, in  the  apprehension  and  conviction  of  offenders. 
*  *  *  With  respect  to  the  question  whether  it  is  com- 
petent for  the  defendants  to  set  up  in  their  own  defense  a 
contract  made  between  third  persons,  it  seems  to  me  that 
the  principle  of  the  act  fully  justifies  the  decision  of  the  for- 
mer case,  and  that  we  should  be  acting  in  violation  of  the 
prmciple  if  we  were  to  disturb  the  present  verdict." 

The  analogy  between  the  cases  just  cited  and  the  one  at 
bar,  particularly  as  they*  stand  related  to  the  question  under 
consideration,  would  seem  to  be  nearly  perfect.  By  sundry 
statutes  passed  by  parliament  at  different  times,  the  par- 
ticular community  known  in  England  as  the  **  hundred  " 
was  made  liable,  in  the  cases  specified,  to  make  good  the 
loss  sustained  bv  individuals  within  the  hundred  bv  robberv, 
riot,  and  other  violent  crimes  committed  within  their  juris- 
diction. The  community  might  be  ever  so  vigilant  to  pre- 
vent, discover,  and  punish  crime,  and  might  leave  nothing 
whatever  undone  which  it  was  their  legal  or  moral  duty  to  do, 
and  yet  they  would  be  liable  just  the  same  as  if  actual  culpa- 
bility were  proved.  The  only  distinction  that  can  be  made 
between  these  cases  and  the  one  at  bar  will  render  them  still 
stronger  as  authorities  against  the  position  of  the  defend- 
ant, for  it  is  manifest  that  the  hundred  had  far  less  power  in 
fact  to  prevent  the  commission  of  the  crimes  referred  to  and 
the  losses  therefrom  than  a  railroad  corporation  with  us  has 
to  prevent  the  communication  of  fire  to  adjoining  property, 
and  yet  the  statutes  referred  to  imputed  to  the  hundred, 
upon  the  mere  happening  of  loss  from  the  commission  of  the 
crimes  referred  to,  a  legal  fault  or  wrong  which  made  them 
absolutely  liable  to  make  good  the  loss.  So  our  statute  con- 
clusively fixes  a  legal  fault  or  wrong  upon  a  railroad  cor- 
poration that  fails  to  so  construct  and  manage  its  locomotive 
engines  as  absolutely  to  prevent  loss  of  property  of  another, 
from   fire  communicated  by   it    in   the   way    and    manner 
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specified,   and  makes  it  primarily  liable  to  make  good  the 
loss. 

The  statutes  in  the  case  of  the  hundred  were  designed  to 
make  the  inhabitants  vigilant  to  prevent  and  punish  crime. 
So  one  purpose  of  our  statute  was  to  make  railroad  corpora- 
tions more  careful  and  vigilant  to  prevent  loss  from  fire  ;  but 
another  aftd  perhaps  more  controlling  purpose  was  to  place 
the  loss,  should  it  happen,  where  justice  required  it  to  be 
placed,  namely,  on  the  one  who  caused  the  loss,  while  exer- 
cising the  privilege  and  making  a  profit  out  of  the  hazard 
which  it  thereby  imposed  as  a  burden  on  the  adjoining 
propert}' ;  and  this  furnishes  most  ample  vindication  of  our 
statute,  whatever  we  may  think  of  the  statutes  concerning 
the  hundred. 

In  further  contravention  of  the  defendant's  position,  we 
might  cite  all  those  cases  where  the  doctrine  under  consid- 
eration was  applied  to  carriers,  who  are  by  law  made  ab- 
solutely responsible  for  the  safe  delivery  of  goods  intrusted 
to  them,  with  the  single  exception  of  losses  arising  from  the 
act  of  God,  irrespective  of  any  negligence  or  positively 
wrongful  act.  The  principle  of  these  cases  is  stated  and  aj)- 
proved  in  Sheldon  on  Subrogation,  §  229.  We  will  cite  two 
of  this  class  of  cases,  where  the  precise  point  now  made  was 
raised  and  decided  adversely  to  the  defendant  by  courts  of 
as  great  ability  as  any  in  the  United  States.  The  first  case 
is  that  of  Hall  v.  Railroad  Cos.,  13  Wall.  367.  The  head- 
note  is  as  follows:  "An  insurer  of  goods  consumed  and 
totally  destroyed  by  accidental  fire,  in  course  of  transporta- 
tion by  a  common  carrier,  is  entitled,  after  he  has  paid  the 
loss,  to  recover  what  he  has  paid  by  suit  in  the  name  of  the 
assured  against  the  carrier.  It  is  not  necessary,  in  order  to 
sustain  such  a  suit,  to  show  any  positive  wrongful  act  by  the 
carrier.**  Mr.  Justice  Stronc;,  in  delivering  the  opinion  of 
the  court,  said  :  "  It  is  too  well  settled  by  the  authorities 
to  admit  of  a  question  that,  as  between  a  common  carrier  of 
goods  and  an  underwriter  upon  them,  the  liability  to  the 
owner  for  their  loss  or  destruction  is  primarily  upon  the 
carrier,  while  the  liability  of  the  insurer  is  only  secondary. 
The  contract  of  the  carrier  may  not  be  first  in  order  of  time, 
but  it  is  first  and  principal  in  ultimate  liability.  In  respect 
to  the  ownership  of  the  goods,  and  the  risk  incident  thereto, 
the  owner  and  the  insurer  are  considered  but  one  person, 
having  together  the  beneficial  right  to  the  indemnity  due 
from  the  carrier  for  a  breach  of  his  contract  or  for  non-per- 
formance of  his  legal  duty.  Standing  thus,  as  the  insurer 
does,  practically,  in  the  position  of  a  surety,  stipulating  that 
the  goods  shall  not  be  lost  or  injured  in  consequence  of  the 
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peril  insured  against,  whenever  he  has  indemnified  the  owner 
for  the  loss  he  is  entitled  to  all  the  means  of  indemnity 
which  the  satisfied  owner  held  against  the  party  primarily 
liable.  His  right  rests  upon  familiar  principles  of  equity." 
Then,  after  citing  several  pertinent  cases,  the  opinion  pro- 
ceeds: '*  It  has  been  argued,  however,  that  these  decisions 
rest  upon  the  doctrine  that  a  wrong-doer  is  to  be  punished ; 
that  the  defendants  against  whom  such  actions  have  been 
maintained  were  wrong-doers  :  but  that  in  the  present  case 
the  fire,  by  which  the  insured  goods  were  destroyed,  was  ac* 
cidental,  without  fault  of  the  defendants  ;  and  therefore  they 
stood,  in  relation  to  the  owner,  at  most  in  the  position  of 
double  insurers.  The  argument  will  not  bear  examination. 
A  carrier  is  not  an  insurer,  though  often  loosely  so  called. 
The  extent  of  his  responsibility  may  be  equal  to  that  of  an 
insurer*,  and  even  greater,  but  its  najture  is  not  the  same.  His 
contract  is  not  one  for  indemnity,  independent  of  the  care 
and  custody  of  the  goods.  *  *  *  In  all  cases,  when  liable 
at  all,  it  is  because  he  is  proved,  or  presumed  to  be,  the 
author  of  the  loss.'* 

The  case  of  Gales  v,  Hailman,  11  Pa.  St.  515,  is  equally  in 
point.  In  a  very  able  opinion  by  Gibson,  C.  J.,  it  was  held 
that  **  a  shipper,  who  has  received  from  his  insurers  the  part 
of  the  loss  insured  against,  may  sue  the  carrier  on  the  con- 
tract of  bailment,  not  only  in  his  own  right  for  the  unpaid 
balance  due  to  himself,  but  as  trustee  lor  what  has  been 
paid  by  the  insurer;  and  upon  the  trial  the  court  will  re- 
strain the  carrier  from  setting  up  the  insurer's  payment  of 
his  part  of  the  loss  as  satisfaction  f^or  so  much  of  the  demand 
at  law.  The  carrier  cannot,  in  case  of  his  own  liability,  call 
upon  the  insurer  for  contribution  upon  the  principle  of 
double  insurance  ;  for  the  carrier  is  not  an  insurer,  tnough 
he  is  sometimes  inadvertently  called  so." 

The  only  case  cited  by  the  counsel  for  the  defendant 
in  support  of  his  contention  is  Harding  v.  Town  of  Town- 
shcnd,  43  Vt.  536;  but  we  regard  the  case  as  strongly 
against  him.  It  was  an  action  against  a  town  for  dam- 
ages occasioned  by  a  defective  highway,  and  it  was 
held  that  the  defendant  was  not  entitled  to  have  deducted 
the  amount  received  by  the  plaintiff  from  an  insurance  com- 
pany on  account  of  the  injuries  for  which  he  claimed  to  re- 
cover against  the  town,  which  would  seem  to  be  precisely 
the  point  now  under  consideration.  The  principles  upon 
which  the  decision  was  made  to  rest  are  equally  in  point. 
They  are  given  in  the  first  part  of  the  opinion  of  the  court 
delivered  by  Peck,  J.,  who  says ;  "  There  is  no  technical 
ground   which  necessarily   leads  to  the  conclusion  that  the 


VOL.49]  *  FIRE — INSURANCE.  6oi 

money  received  by  the  plaintiff  of  the  accident  insurance 
company  should  operate  as  a  defense  or  inure  to  the  ben- 
efit of  the  defendant.  The  insurer  and  the  defendant  are 
not  joint  tort-feasors  or  joint  debtors,  so  as  to  make  a  pay- 
ment or  satisfaction  by  the  former  operate  to  the  benefit  of 
the  latter.  Nor  is  there  any  legal  privity  between  the  de- 
fendant and  the  insurer  so  as  to  give  the  former  a  right  to 
avail  itself  of  a  payment  by  the  latter.  The  policy  of  in- 
surance is  collateral  to  the  remedy  against  the  defendant, 
and  was  procured  solely  by  the  plaintiff  and  at  his  expense, 
and  to  the  procurement  of  it  the  defendant  was  in  no  way 
contributory.  It  is  in  the  nature  of  a  wager  between  the 
plaintiff  and  a  third  person,  the  insurer,  to  which  the  de- 
lendant  was  in  no  measure  privy,  either  by  relation  of  the 
parties  or  by  contract  or  otherwise.  It  cannot  be  said  that 
the  plaintiff  took  out  the  policy  in  the  interest  or  behalf  (^f 
the  defendant,  nor  is  there  any  legal  principle  which  seems 
to  require  that  it  be  ultimately  appropriated  to  the  defend- 
ant's use  and  benefit.'*  These  are  the  principles  that  con- 
trolled the  case,  and  must  equally  control  the  one  at  bar. 
But  the  opinion  proceeds  to  answer  objections  on  the  part 
of  the  defense,  and  in  the  course  of  the  discussion  it  is 
shown  that  the  defendant  as  a  \v#ong-doer  is  in  no  position 
to  make  such  objections.  These  expressions  were  seized 
upon  as  the  turning  point  of  the  case,  when  in  our  judgment 
they  were  not  so  intended  at  all.  The  opinion  continues  as 
follows  :  **  But  it  is  urged  on  the  part  of  the  defense  that 
the  plaintiff  is  entitled  to  but  one  satisfaction.  If  we  assume 
this  to  be  a  correct  proportion,  the  question  arises  whether 
the  defendant  stands  in  a  condition  to  make  this  objection. 
This  depends  on  the  question  who,  as  between  the  insurer 
and  the  defendant,  ought  to  pay  the  damage, — which  of  the 
two  ought  primarily  to  make  compensation  to  the  plaintiff 
and  ultimately  to  bear  the  loss.**  Then,  after  referring  to 
the  obligation  of  the  town  to  keep  its  highways  in  good  re- 
pair, it  is  added  :  "  The  defendant  is  found  liable  in  conse- 
quence  of  the  breach  of  this  duty.  The  defendant  town, 
therefore,  in  respect  to  the  injury  the  plaintiff  has  sustained, 
is  the  wrong  doer  ;  and  whether  by  some  positive,  affirma- 
tive act,  or  by  culpable  negligence,  does  not  vary  the  prin- 
ciple applicable  to  the  case.'*  Although  it  w^as  very  natural, 
in  answering  the  particular  objection  of  the  defendant,  to 
call  the  town  a  wrong-doer,  and  to  argue  the  matter  upon 
that  basis,  yet  the  above  extract  makes  it  obvious  that  the 
court  did  not  intend,  by  wrong-doer,  one  necessarily  guilty 
of  positive  negligence.  This  view  is  materially  strength- 
ened   by    what  follows,  where  it  is  said  :  **  In  principle,  the 
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question  involved  in  this  case  has  been  settled  in  analogous 
cases;**  citing  Mason  v.  Sainsbury,  supra^  and  Clark  x'.  In- 
habitants of  Hundred  of  Blything,  supra,  where,  as  we  have 
seen,  there  was  no  actual  wrong,  but  only  a  statutory  one, 
as  in  the  case  at  bar. 

In  commenting  on  the  case  of  Harding  v.  Town  of  Town- 
shend,  counsel  Tor  the  defendant  seemed  to  assume  that,  to 
entitle  the  insurance  company  to  be  substituted  in  the  place 
of  the  plaintiflF,  it  must  appear  that  the  defendant  was  guilty 
of  negligence  or  some  positive  wrongful  act.  Such,  how- 
ever, IS  not  the  true  doctrine,  but  it  is  this  :  "  Where  one 
person  discharges  an  obligation  which  primarily  rests  upon 
another,  he  shall  be  subrogated  to  the  place  of  the  injured 
party  or  the  creditor,  in  respect  to  the  party  who  is  primar- 
ily liable.**  Connecticut  Fire  Ins.  Co.  v.  Erie  Ry.  Co.,  10 
Hun  (N.  Y.),  59;  Aetna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N. 
Y.)  397;  Wood.  Ins.  793,  note  i. 

One  other   point  made  on  the  trial  has  been  assigned  for 
error,  although   it  was  not  noticed  in  the  argument  for  the 
defendant.     The   defendant  claimed  that  the  rule 
?"'***'.  i«     of  damacfes  was  the  value  of  the  goods  at  the  tihie 
terMi.  of    their  destruction,    without   interest,    but   the 

court  allowed  interest  from  the  date  of  the  in- 
jury to  the  date  of  judgment.  It  has  been  sometimes  said 
that  interest  is  not  to  be  allowed  on  unliquidated  demands. 
There  are  actions,  such,  for  instance,  ^s  assault  and  battery 
or  slander,  to  which  the  rule  is  applicable.  But  where  the 
demand  is  for  property  that  has  a  market  value  susceptible 
of  easy  proof,  there  is  no  propHety  in  such  a  rule.  A  loss 
of  property  having  a  definite  money  value  is  practically  the 
same  as  the  loss  of  so  much  money  ;  the  loss  of  the  use  of 
the  property  is  practically  the  same  as  the  loss  of  the  use 
(or  interest)  of  so  much  money.  We  think,  therefore,  a  just 
indemnity  to  the  plaintiff  required  the  addition  to  the  value 
of  the  goods,  at  the  time  of  their  destruction,  of  the  interest 
from  that  time  to  the  date  of  judgment.  This  court  has 
already  applied  such  a  rule  to  actions  of  trover  for  the  con- 
version of  goods,  as  in  Clark  v.  Whitaker,  19  Conn.  319,  and 
Cook  V,  Loomis,  26  Conn.  483,  and  to  the  action  of  trespass 
for  taking  personal  property,  as  in  the  case  of  Oviatt  r. 
Pond,  29  Conn.  479.  Tnere  was  no  error  in  the  judgment 
complained  of.     The  other  judges  concurred. 

Interest  on  Value  of  Property  Destroyed  by  Fire. — See  Johnson  v.  North- 
ern Pacific  R.  Co.,  (N.  Dak.),  45  Am.  &  Eng.  R.  Cas.  554,  note  40  Id. 
253,  and  cases  there  cited. 
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Right  of  Railroad  Company  to  Claim  Reduction  of  Damages  on  Account  of 
Insurance  on  Person  or  Property  Injured. — See  note  42  Am  &  Eng.  K.  Cas. 
343;  Texas  A  Pacific  R.  Co.  v.  Levi,  (Tex.),  13  Id,  464;  Nichols  v.  Chi- 
cago, St.  P.,  M.  &  O.  R.  Co.,  (Minn.),  29  Id.  175 ;  Cunningham  v,  Evans- 
vilTe  Terre  Haute  R.  Co..  (Ind.),  23  Id.  347. 
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Fires  set  by  Locomotive— Liability  of  Company  Operating  Railroads  of 
Another  Company. — A  railroad  company,  which  operates  a  railroad  owned 
by  another  company,  is  liable  for  damages  occasioned  by  fires  negligently 
set  by  its  locomotives  whether  its  possession  of  such  railroad  is  legal  or 
illegal.  No  exemption  from  such  liability  is  caused  by  the  fact  that  its 
possession  and  operation  of  the  road  are  under  an  agreement  with  the 
owner  of  the  road,  by  the  terms  of  which  the  company  is  to  operate  the 
road  in  its  own  right,  furnish  the  rolling  stock,  and  to  chaise  for  the  use 
of  the  same,  and  also  to  charge  a  certain  per  cent,  of  its  own  expenses  as 
the  operating  expenses  of  such  road. 

Presumption  of  Negligence  from  Occurrence  of  Fire. — The  mere  emission 
of  sparks  from  a  locomotive,  or  the  setting  out  of  fires  thereby,  is  not,  per 
se,  evidence  of  negligence  on  the  part  of  a  railroad  company ;  but  when 
the  emission  is  of  such  character  as  is  inconsistent  with  the  experience  or 
the  known  efficiency  of  approved  spark  arresters  properly  used,  it  is  evi- 
dence of  negligence.  If  sparks  of  unusual  size  or  in  unusual  quantities  are 
emitted,  a  presumption  of  negligence  arises  which  the  railroad  company 
has  the  burden  of  rebutting. 

Same— Rebuttal  of  Presumption— Irreconcilable  Testimony — Finality  of  Find* 
ing  of  Jury. — In  an  action  against  a  railroad  company  for  the  destruction 
of  property  by  fire,  where  the  evidence  for  the  plaintiff  shows  an  escape 
of  sparks  from  the  locomotive  of  an  extraordinary  size  and  in  unusual 
quantities,  or  far  in  excess  of  anything  likely  to  occur  in  the  ordinary 
operation  of  a  proF>er  locomotive  properly  managed,  and  the  evidence  in 
behalf  of  the  defendant  shows  that  the  engine  was  in  good  condition  and 
supplied  with  proper  appliances  for  arresting  the  escape  of  sparks,  and 
was  properly  managed,  and  the  evidence  further  shows  that  sparks  of  the 
size  aRd  quantity  indicated  could  not  have  escaped  if  the  engme  was  sup- 
plied with  proper  appliances  and  was  properly  managed,  and  there  is  a 
verdict  in  favor  of  the, plaintiff,  which  in  effect  affirms  negligence  on  the 
part  of  the  defendant,  such  finding  will  not  be  disturbed  by  an  appellate 
court.    The  testimony  is  irreconcilable  and  the  question  is  for  the  jury. 

Care  Required  in  Running  Train  Through  Town — Inflammable  Buildings — 
Instruction. — A  charge  that  a  railroad  company  is  required  to  exercise  the 
"  utmost  care "  in  running  its  trains  through  a  town  or  village  where 
buildings  are  constructed  of  wood  and  situated  so  near  the  track  as  to  be 
exposed  to  fire  from  the  locomotives,  especially  if  the  wind  is  blowing  in 
the  right  direction  ;  and  that  under  such  circumstances  the  company  is 
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bound  to  exercise  a  greater  degree  of  care  than  in  running  trains  in  the 
country  where  there  is  no  property  near  the  track  exposed  to  fire ;  and 
that  the  degree  of  care  which  is  required  is  proportioned  to  the  danger  to 
be  apprehended  of  iufiicting  injury,  does  not  prescribe  a  greater  degree  of 
care  than  the  circumstances  stated  in  it  call  for. 

Duty  of  Company  as  to  Spark  Arresters— Best  Mechanical  Inventions.— A 
charge  that  a  railroad  company  is  required  to  furnish  its  locomotives  with 
spark  arresters  of  the  best  mechanical  invention  and  construction  in  gen- 
eral use  at  the  time,  is  not  erroneous. 

Contributory  Negligence — Negligence  of  Third  Person  Allowing  Accumu- 
lation of  Combustible  Material. — The  negligence  of  town  authorities  in  al- 
lowing the  accumulation  of  inflammable  trash  in  the  streets,  and  thenet;li- 
gence  of  a  third  person  in  permitting  such  accumulation  near  his  building, 
however  much  they  may  have  contributed  to  the  destruction  of  the  plaint- 
iff s  property  by  fire;  is  no  defense  in  behalf  of  the  defendant  railroad 
company  if  its  negligence  was  the  proximate  cause  of  the  plaintitf's  loss. 

Duty  of  Property  Owner  to  Guard  against  Fire — Right  to  €njoy  Property 
Exposed  to  Sparks.— A  person  having  property  adjacent  to  a  railroad  is  not 
bound  to  keep  his  property  in  such  a  condition  as  to  guard  against  the 
negligence  of  the  railroad  company,  but  every  person  has  the  right  to  en- 
joy his  property  in  the  ordinary  manner ;  and  while  one  is  charged  with 
the  duty  of  saving  his  property  whenever  he  can  do  so,  he  is  under  no 
obligation  to  stand  guard  over  it  to  protect  it  from  the  negligence  of  the 
railroad  company.  The  fact  that  the  property  is  exposed  to  the  reach  of 
sparks  from  the  locomotive  is  no  defense  to  an  action  for  the  injury 
caused  by  the  company's  negligence.  A  person  may  construct  buildings 
on  any  part  of  his  property  and  enjoy  the  same  without  rendering  him- 
self liable  to  the  negligence  of  a  railroad  company. 

Negligence  of  Lessee  of  Property  Burned — Instructions. — Assuming,  but 
not  deciding,  that  the  negligence  of  a  lessee  or  hirer  of  property  in  not 
saving  it,  or  any  part  of  it,  may,  under  some  circumstances,  preclude  the 
lessor  or  owner  from  recovering  from  the  person  whose  negligence  was 
the  proximate  cause  of  a  fire  by  which  it  was  destroyed,  the  rejection  of 
charges  to  such  effect  is  immaterial  to  the  defendant  when  the  testimony 
shows  that  the  lessee  not  only  endeavored  to  save,  but  actually  saved, 
some  of  the  property,  and  does  not  show  that  he  was  negligent  in  not  sav- 
ing other  property  than  that  which  he  did  save,  but  there  is  not  sufficient 
testimony  in  the  record  to  have  enabled  the  jury  to  find  that  any  particu- 
lar property  destroyed  could  have  been  saved  by  him  in  the  exercise  of 
due  diligence. 

Evidence  of  Other  Fires. — Where  the  fire  resulting  in  the  injur}'  com- 
plained of  is  shown  to  have  been  set  by  a  particular  locomotive,  evidence 
of  former  fires  set  out  by  the  same  engine  is  admissible  as  tending  to 
prove  its  defective  construction  or  condition  or  impropMir  management, 
but  evidence  of  fires  set  out  by  other  locomotives  is  inadmissible,  be- 
cause irrelevant. 

Proximate  Cause  of  Fire— Intervening  Agency— Spread  of  Flames.  —The 
question  whether  the  fire  that  escaped  from  the  defendant's  locomotive 
was  the  proximate  cause  of  the  destruction  of  plaintiff's  property,  is  one 
of  fact  for  the  jury.  If  the  evidence  shows  that  sparks,  negligently  per- 
mitted to  escape,  caused  the  original  fire  and  that  its  natural  and  continu- 
ous spread  could  not  have  been  arrested  by  the  plaintiff,  in  the  exercise  of 
proper  rare,  until  it  reached  and  destroyed  his  property,  and  that  the 
<losLruction  of  his  property  was  not  causecl  by  a  new  or  intervening  force, 
then,  upon  the  question  of  proximate  cause,  it  does  not  matter  whether 
the  buildings  of  the  plaintiff  were  the  first  or  the  tenth  to  be  consumed 
bv  such  tire. 
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Measure  of  Damages  for  Property  Destroyed-Ascertainment  of  Value-— The 
measure  of  damage  in  cases  where  ihe  property  of  one  has  been  destroyed 
unintentionally,  but  by  the  negligence  of  another,  where  there  is  no  ele- 
ment of  willfulness  or  maliciousness  in  its  destruction,  is  just  compensa- 
tion in  money  for  the  property  destroyed  ,  such  an  amount  as  will  fully 
restore  the  loser  to  the  same  property  j/^/z/j  that  he  occupied  at  the  time 
of  the  destruction.  To  arrive  at  the  amount  of  such  compensation,  in- 
quiry, in  the  absence  of  malice,  is  to  be  confined  strictly  to  the  ascertain- 
ment of  the  value  of  the  property  destroyed,  with  interest  thereon  for  the 
retention  of  such  value  from  the  date  of  the  destruction. 

Same—Property  Having  no  Market  Value— Evidence  to  Establish  Rear 
Value— Opinlon8.—Where  properties  destroyed  by  a  fire  negligently  set 
out  by  a  railroad  company,  have  no  market  value  at  the  place  of  destruc- 
tion, then  all  such  pertinent  facts  and  circumstances  are  admissible  in 
evidence  as  tend  to  establish  its  real  and  ordinary  value  at  the  time  of  its 
destruction ;  such  facts  as  will  furnish  the  jury,  who  alone  determine 
the  amount  with  such  pertinent  data  as  will  enable  them  reasonably  and 
intelligently  to  arrive  at  a  fair  conclusion.  And  to  this  end  the  original 
cost  of  the  property,  the  manner  in  which  it  has  been  used,  its  general 
condition  and  quality,  the  percentage  of  its  depreciation  since  its  purchase 
or  erection, — are  all  elements  of  proof  proper  to  be  submitted  to  the  jury. 
So,  also,  in  such  cases,  it  is  proper  to  introduce  the  opinions  of  witnesses 
who  are  acquainted  with  the  ordinary  standard  values  of  such  properties. 

Interest  on  Damages. — Interest  upon  the  amount  of  the  value  of  the  prop- 
erty destroyed  from  the  time  of  its  destruction  through  negligence  is  a 
material  and  necessary  element  of  damage  as  complete  compensation,  and 
it  is  proper  for  the  court  to  instruct  the  jury  to  allow  it. 

Hearsay  Evidence  as  to  Origin  of  Fire — Declaration  of  Stranger.— A  wit- 
ness, on  going  to  the  scene  of  the  origin  of  the  fire,  out  of  which  the 
pending  action  arose,  heard  a  stranger  to  the  action  say  how,  accordmg 
to  his  understanding,  the  fire  originated;  but  the  trial  court  refused  to 
permit  him  to  state  what  the  stranger  said.    Held,  not  error. 

Same — Declaration  of  Witness. — The  trial  court  permitted  a  witness,  who 
was  present  at  the  origin  of  the  fire  out  of  which  the  action  arose,  to  tes- 
tify that  he  had  said  at  the  time  "  that  if  there  were  any  coals  under  the 
plank  walk  we  would  have  a  blaze."  Held^  to  be  error,  but,  in  view  of 
their  testimony  in  the  case  corroboratmg  the  correctness  of  the  remark, 
error  without  Injury. 

Negligence  may  be  Inferred  from  Circumstances  adduced  in  evidence,  and 
circumstantial  evidence  alone  may  authorize  the  finding  of  negligence. 

Notice  to  the  Agent  to  be  Binding  upon  his  Principal  must  be  concerning 
some  fact  within  the  scope  of  the  powers  and  duties  of  the  agent  as  such. 

Interrogatories  as  to  Officer  of  Corporation. — The  answers  of  an  officer  of  a 
corporation  tt>  interrogatories  for  a  discovery  filed  in  an  action  at  law, 
are  admissible  as  evidence  against  the  cofrporation  on  the  trial  of  the 
cause.  And  objection  by  the  corporation  to  the  introduction  in  evidence 
of  such  answers  on  the  ground  that  the  officer  was  not  one  of  such  grade 
or  character  as  should  have  answered,  such  objection  not  being  made  un- 
til the  trial  is  on,  nor  suf)ported  by  evidence,  is  properly  overruled. 

Order  of  Introduction  of  Proof— Discretion  of  Court. — It  is  within  the  dis- 
cretion of  a  trial  court  to  permit  a  plaintiff  who  may  ,  before  resting,  have 
introduced  enough  testimony  to  make  out  a  prima  facie  case,  to  introduce, 
after  defendant  has  rested,  additional  proof  in  chief  as  distinguished  from 
proof  in  rebuttal ;  and  the  exercise  of  this  discretion  is  not  assignable  as 
error  except  in  case  of  manifest  abuse. 
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Appeal  from  Orange  County  Circuit  Court ;  John  D. 
Broome,  J. 

The  charges  referred  to  in  the  following  opinion,  as  num- 
bered 3  and  20,  are  as  follows : 

**(3)  That  the  question  of  neo^ligerice  is  one  for  the  jury  to 
<ietermine;  that,  it-  the  jury  believes  from  the  evidence  that 
tlie  property  of  the  plaintiff  was  destroyed  by  fire,  and  that 
said  fire  was  the  primary  result  of  the  negligence  of  the  de- 
fendant, either  in  not  having  proper  appliances  on  his  engine, 
or,  if  it  did  have  them,  in  not  having  them  so  adjusted  as  to 
prevent  the  escape  of  the  sparks  in  unusually  large  quanti- 
ties, calculated  to  ignite  combustible  material,  then  the  de- 
fendant is  liable  to  the  plaintiff  ;  that  is  for  the  jury  to  decide 
whether  the  burning  of  the  plaintiff's  property  was  the  direct 
•consequence  of  fire  caused  by  sparks  from  defendant's  engine ; 
that,  it  the  jury  believe  the  fire,  where  it  originally  started, 
was  caused  by  sparks  from  the  defendant's  locomotive,  and 
that  said  fire  spread,  whether  from  the  force  of  the  elements 
or  the  inflammable  character  of  the  buildings,  and  burned 
continuously  from  building  to  building  to  plaintiff's  buildings 
and  destroyed  them,  and  that  the  plaintiff  either  had  no 
power  to  arrest  the  flames,  or  was  not  present,  and  conse- 
quently could  not  do  anything  towards  arresting  the  flames, 
the  jury  have  the  right  to  conclude  that  the  fire  set  by  the 
defendant's  engine  was  the  proximate  cause  of  the  destruc- 
tion of  the  plaintiff's  property." 

"(20)  That  the  defendants  are  required  to  exercise  the 
utmost  care  in  running  through  a  town  or  village  where 
buildings  are  constructed  of  wood,  and  are  situated  so  near 
to  their  road  as  to  be  exposed  to  fire  that  ma^  come  in  large 
and  dangerous  quantities  from  their  locomotive  ;  and  especi- 
ally so  if  at  the  time  the  wind  was  blowing  in  the  direction 
from  the  engine  towards  the  buildings.  Under  such  circum- 
stances, the  defendants  are  bound  to  exercise  a  greater  de- 
gree of  care  than  would  be  required  of  them  when  running 
trains  in  the  country,  where  there  is  no  property  near  their 
track  exposed  to  fire,  and  for  the  want  of  such  care  fire  in 
large,  unusual,  and  dangerous  quantities  is  permitted  to  es- 
cape from  the  smoke-stack  of  their  engine,  and  such  fire  is 
communicated,  and  they  are  consumed,  the  defendants 
are  liable  for  the  damage  sustained  thereby,  unless 
the  negligence  of  the  owners  of  the  building  in  caring 
for  and  protecting  their  property  concurred  in  pro- 
ducing the  result.  That  a  degree  of  the  care  which 
is  required  of  the  defendant  is  to  be  proportioned 
to  the  danger  to  be  apprehended  of  inflicting  injury  on  the 
person  or  property  of  others,  and  the  defendant  controlling 
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the  engine  was  bound  to  exercise  the  utmost  vigilance  while 
operating  its  engine  on  the  streets  of  a  village  lined  with 
wooden  buildings;  and  if  from  the  faulty  construction  of 
the  engine,  or  from  the  want  of  proper  appliances  upon  it  to 
prevent  the  escape  of  sparks  in  large  and  dangerous  quanti- 
ties and  of  unusual  size,  or  if  from  the  failure  to  have  such 
appliances  so  adjusted  as  to  prevent  the  escape  of  sparks  in 
large  and  dangerous  quantities  and  of  unusual  size,  or  if 
from  an  unskillful  management  of  the  engine,  or  from  want 
of  such  care,  the  property  of  the  plaintiff  is  destroyed,  the 
defendant  is  liable. ' 

J.  R,  Parrott,  Robt,  W.  DaviSy  Hammond  &  Jackson  and  T. 
M,  Day,  Jr.,  for  appellant. 

Aiex,  St,  Clair-Abrams  and  Beggs  6r  Palmer,  for  appellee. 

Raney,  C.  J. — This  is  an  appeal  from  a  judgment  recovered 
against  appellant  by  the  appellee  in  April,  1890,  for  ^i^^^gt^t^ 
the  sum,  of  $52,909.03  and  costs,  in  an  action  of 
trespass. 

Tne  amended  declaration  states  that  the  defendant,  who  is 
a  corporation  under  the  laws  of  Florida,  on  April  9,  1888, 
owned,  controlled,  managed,  and  operated  a  railroad  from 
the  town  of  Sanford,  in  Orange  county,  to  Tavares,  in  Lake 
countv,  in  this  state,  known  as  the  "Sanford  &  Lake  Eustis 
Division  of  the  Jacksonville,  Tampa  &  Key  West  Railway 
Company  "  ;  and  that  at  the  same  time,  and  at  the  time  of 
the  construction  of  the  said  Sanford  &  Lake  Eustis  road,  the 
plaintiff,  a  body  corporate  under  the  laws  of  this  state,  was 
the  owner  of  certain  buildings  in  Tavares,  to  wit :  The 
Peninsular  Hotel,  of  the  value  of  $40,000 ;  a  store  building 
on  Tavares  boulevard,  at  the  corner  of  New  Hampshiie 
avenue,  of  the  value  of  $6,000;  and  another  store  building, 
on  the  same  boulevard,  and  near  the  same  avenue,  of  the 
value  of  $2,000;  one  livery  stable,  valued  at  $1,500;  one 
cottage,  on  East  Ruby  street,  valued  at  $600;  another  at  the 
corner  of  the  same  street  and  Joanna  avenue,  valued  at  $500; 
two  other  cottages  on  the  same  avenue,  valued,  respectively, 
at  $500  and  ^00;  and  one  on  Texas  avenue,  valued 
at  $400 ;  and  that  the  plaintiff  was  at  the  time  stated 
the  owner  of  the  following  personal  property,  viz. :  The 
furniture  and  entire  outfit  01  the  hotel,  of  the  value  of 
$16,000;  the  counters,  shelves,  cases,  etc.,  in  the  first-named 
store,  of  the  value  of  $1,000;  chairs,  tables,  maps,  desks, 
life-preservers,  and  harness  of  the  value  of  $1,000;  one  out- 
fit of  printing  material,  of  the  value  of  $1,200, — the  build- 
^ings,  tenements,  and  personal  property  aggregating  in  value 
the   sum   of    $72,100.     That   the   railroad    was  constructed 
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along  Tavares  boulevard,  within  150  feet  of  plaintiff's  stores 
and  hotel,  and  within  1,000  feet  of  all  the  other  above-de- 
scribed property;  and  that  defendant,  although  well  aware, 
of  the  inflammable  nature  of  the  material  of  which  the 
buildings,  tenements,  and  personal  property  was  composed, 
and  of  their  liability  to  take  tire,  negligently  and  carelessly 
permitted  its  locomotive  engines,  operated  and  controlled  by 
its  agents,  servants,  and  employes,  to  be  run  along  the  said 
boulevard  without  taking  necessary  and  proper  precaution 
to  prevent  sparks  of  fire  escaping  from  the  smoke-stack  of 
the  locomotive  engines,  thereby  endangering  the  property 
of  the  plaintiff  to  destruction  by  fire:  and  that,  on  the  morn- 
ing of  the  day  aforesaid,  the  defendant's  train  of  cars,  drawn 
bv  one  of  its  locomotive  engines,  and  controlled,  managed, 
and  operated  by  one  of  its  employes,  agents,  and  servants, 
started  from  the  said  boulevard  for  Sanford,  the  said  loco- 
motive not  having  a  spark-arrester  therein,  (if  there  was  any 
spark-arrester  at  all,)  so  arranged  as  to  prevent  the  escape  of 
sparks  from  the  smoke-stack ;  and  the  defendant  having 
negligently,  recklessly,  and  carelessly  omitted  and  failed  to 
exercise  due  care  and  precaution  to  prevent  the  escape  of 
sparks  of  fire  from  the  smoke-stack  of  said  locomotive 
engine,  and  not  exercising  due  care  and  diligence  in  manag- 
ing, controlling,  and  operating  the  locomotive,  it,  the  said 
locomotive,  there  being  at  the  time  of  leaving  said  boule- 
vard, and  before,  a  high  wind  blowing,  threw  out  from  its 
smoke-stack  a  considerable  number  of  sparks  and  blazing 
fragments  of  wood,  which  then  and  there  set  fire  to  a  certain 
wooden  sidewalk  on  said  boulevard,  and  the  fire  was  com- 
municated to  the  adjacent  buildings,  including  the  plaintiffs 
said  buildings,  tenements,  and  personal  property,  and  plaint- 
iff's properties  aforesaid  were,  all  and  each  of  them,  totally 
destroyed  by  said  fire  ;  the  j>laintiff  being  without  fault,  and 
unable  to  arrest  or  prevent  the  spread  01  the- fire,  which  fire 
was  caused  by  the  gross  negligence  of  defendant  in  not  ex- 
ercising due  care  and  precaution  in  preventing  the  escape  of 
the  sparks  from  the  locomotive  ;  the  plaintiff  claiming  $75,000 
damages. 

A  demurrer  was  filed  to  this  declaration  ;  but,  the  general 
assignment  of  error,  that  the  action  of  the  court  overruling 
it  was  erroneous,  having  been  submitted  **  without  argument," 
we  may  treat  the  assignment  as  abandoned.  We  may  remark, 
however,  that  we  perceive  no  defect  in  the  declaration. 

The  demurrer  having  been  overruled,  the  defendant  filed 
five  pleas : 

(i)  Not  guiltj. 

(2)  That  it  did  not  own,  manage,  control,  or  operate  a  cer- 
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tain  railroad,  or  any  railroad,  running  from  the  said  town  of 
Sanford  to  that  of  Tavares,  and  known  as  the  "  Sanford  &  Lake 
Eustis  Division  of  the  Jacksonville,  Tampa  &  Key  West 
Railway,"  and  was  not  the  owner,  manager,  controller,  or 
operator  of  any  such  railroad  on  the  9th  day  of  April,  1888, 
or  at  any  time  prior  or  subsequent  to  this  date. 

(3)  That  plaintiff  is  not  a  corporation,  as  alleged. 

(4)  That  the  plaintiff,  by  its  own  acts,  so  contributed  to  its 
own  loss  and  injury  that  it  has  no  right  of  action. 

(5)  That  whatever  loss  or  damage  the  plaintiff  may  have 
sustained,  as  set  forth  in  the  declaration,  was  by  its  own 
fault  and  negligence. 

Issue  was  joined  on  these  pleas,  but  the  third  plea  h^s 
been  abandoned  in  this  court. 

The  questions  to  be  considered  next  arise  under  the  issue 
made  by  the  second  plea. 

The  plaintiff  delivered  to  the  defendant's  attorney,  on  July 
30,  1889,  interrogatories  for 'discovery,  addressed  **to  the 
superintendent"  of  the  defendant  company,  "an  officer  of 
said  body  corporate,"  and  other  interrogatories  addressed  to 
Charles  C.  Deming,  secretary  of  the  defendant  company, 
"  an  officer  of  said  body  corporate  " ;  such  interrogatories 
being  accompanied  by  a  notice  to  such  attorney,  requiring 
that  the  interrogatories  should  be  answered  by  affidavit 
within  ten  days.  Answers  to  the  former  interrogatories 
were  made  by  one  J.  A.  Larned  (he  swearing  that  he  is 
superintendent  of  the  company)  on  the  31st  day  of  the  fol- 
lowing month,  and  to  the  latter  by  Deming,  the  secretary, 
two  days  before  ;  and  on  the  12th  of  September  other  interrog- 
atories, addressed  to  the  same  secretary,  were  served,  and  he 
answered  them  on  the  ist  day  of  October;  and  afterwards, 
on  a  subsequent  day  in  the  same  month,  filed  an  amendatory 
answer.  Contemporaneously  with  the  last-mentioned  inter- 
rogatories there  were  served  others  addressed  to  the  **  super- 
intendent "  of  the  defendant  compan  v, "  an  officer  of  said  bod  y 
corporate,"  which  were  answered  October  4th  by  one  C.  O. 
Parker,  who  states,  among  other  things,  in  his  affidavit,  that 
he  is  the  assistant  general  manager  of  the  defendant  com- 
pany. On  the  25th  of  the  last-named  month  the  plaintiff,  by 
notice  addressed  to  the  defendant  company,  and  to  J.  A. 
Larned,  superintendent  thereof,  required  them  to  answer  ac- 
companying interrogatories  addressed  to  J.  A.  Larned,  such 
superintendent,  and  he  answered  them  early  in  the  succeeding 
month. 

Upon  the  answers,  with  the  interrogatories,  being  offered 
in  evidence,  they  were  objected  to,  but  the  court  overruled 
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the  objection,  and  permitted  them  to  be  read,  and  this  rul- 
ing is  assigned  as  error. 

The  interrogatories  were  filed  under  certain  provisions  of 
"An  Act  to  amend  the  pleadings  and  practice  of  the  courts 
of  this  state,"  .approved  February'  8,  1861,  (sections  18-21, 
McClel.  Dig.  pp.  516,  517.)  The  eighteenth  and  nineteenth 
of  these  sections  are  as  follows : 

**  (18)  In  all  causes  in  any  of  the  courts  of  the  state  the 
plaintiff  may,  with  the  declaration,  and  the  defendant  may, 
with  the  plea,  or  either  of  them  may, 'at  any  other  time,  de- 
liver to  the  opposite  party  or  his  attorney  interrogatories  in 
writing  upon  any  matter  as  to  which  discovery  may  be 
sought,  and  require  such  party,  or,  in  case  of  a  body  corpo- 
rate, any  of  the  officers  of  such  body  corporate,  within  ten 
clays  to  answer  the  questions  in  writing  by  affidavit,  to  be 
sworn  and  filed  in  the  ordinary  way  ;  and  any  party  or  offi- 
cer omitting,  without  just  cause,  sufficiently  to  answer  all 
questions  as  to  which  a  discovery  may  be  sought  within  the 
above  time,  or  such  extended  time  as  the  court  or  a  judge 
may  allow,  shall  be  deemed  to  have  committed  a  contempt 
of  court,  and  shall  be  liable  to  be  proceeded  against  accord- 

"(19)  In  case  of  omission,  without  just  cause,  to  answer 
sufficiently  such  written  interrogatories,  it  shall  be  lawful 
for  the  court  or  judge,  at  their  or  his  discretion,  to  direct  an 
oral  examination  of  the  interrogated  party  as  to  such  points 
as  they  or  he  may  direct,  either  before  the  court  or  judge  or 
clerk;  and  the  court  or  judge  may,  by  such  rule  or  order,  or 
any  subsequent  rule  or  order,  command  the  attendance  of 
such  party  or  parties  before  the  person  appointed  to  take 
such  examination,  for  the  purpose  of  being  orally  examined 
as  aforesaid,  or  the  production  of  any  writings  or  other 
documents  to  be  mentioned  in  such  rule  or  order,  and 
may  impose  therein  such  terms  as  to  such  examination  and 
the  costs  of  the  application,  and  of  the  proceedings  thereon 
and  otherwise,  as  to  such  court  or  judge  shall  seem  just." 

The  twentieth  section  is  as  to  the  return  of  depositions, 
taken  under  the  preceding  section,  and  authorizes  office 
copies  to  be  given  to  the  opposite  party.  The  other  section 
is  as  to  reports  by  the  examiner  and  costs. 

It  is  contended  that  these  sections  have  been  repealed  by 
the  Act  of  February  4,  1874,  entitled  "  An  Act  in  relation  to 
testimony  in  civil  actions,"  (chapter  1983  of  the 
nreaofprme-  Statutes;  section  24,  p.  518,  McClel.  Dig.,)  which 
thoruugT*.  statute  enacts  that  no  person  offered  as  a  witness 
torrofftCoriei.  in  any  court,  or  before  any  officer  acting  judicial- 
ly, shall    be    excluded    by  reason  of  his  interest  in 
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the  event  of  the  action  or  proceeding,  or  because  he  is  a  party 
thereto,  providing,  however,  the  parties  to  and  those  inter- 
ested in  the  event  of  an  action,  their  assignees,  and  those  un- 
der whom  such  parties  or  interested  persons  claim,  shall  not 
testify  as  to  any  transaction  or  communication  between  such 
a  witness  and  a  person  then  deceased  or  lunatic,  against  the 
representative  or  assignee  of  such  deceased  person,  or  the 
assignee  or  committee  of  such  insane  person,  unless  such 
representative,  assignee,  or  committee  shall  be  examined  in 
his  own  behalf  as  to  such  transaction  or  communication,  or 
unless  the  testimony  of  such  deceased  person,  or  who  may 
have  become  lunatic,  shall  be  given  in  evidence. 

The  purpose  of  the  Act  of  1861  was  to  enable  parties  to  ac- 
tions at  law  to  obtain  "  discovery**  without  having  to  resort  to 
the  expensive  and  tardy  procedure  by  bill  in  equity  for  such 
purpose.  In  Wilson  v.  Webber,  2  Gray,  (Mass.^  561,  it  is 
said  of  a  substantially  similar  statute  :  **  The  main  purpose 
of  these  provisions  *  *  *  was  to  substitute  in  place  of 
the  tedious,  expensive  and  complex  process  of  a  bill  of  dis- 
covery on  the  equity  side  of  the  court  an  easy,  che^p  and 
simple  mode  of  interrogating  an  adverse  party,  as  incident  to 
and  partT)f  the  proceedings  in  the  clause  in  which  the  dis- 
covery was  sougnt.  It  was  not  intended  to  make  the  par- 
ties to  a  cause  witnesses,  who  might,  at  the  pleasure  of  the 
party  interrogating,  be  made  to  testify  respecting  the  whole 
case ;  but  only  to  give  a  limited  right  to  obtain  evidence 
from  an  adverse  party  in  analogy  to  the  well-settled  rules 
regulating  bills  of  discovery  in  the  court  of  chancer}'  in  Eng- 
land. See,  also,  Bay  ley  v,  Griffiths,  i  Har.  &  C.  429.  In 
Williams  v,  Cheney,  3  Gray,  (Mass.)  215,  217,  220,  where  the 
defendants  pr(5posed  to  read  in  evidence  the  answers  of  the 
plaintiff  to  interrogatories  filed  by  the  defendants  to  another 
«uit  pending  in  the  same  court,  but  in  which  the  issues  were 
not  the  same  as  those  in  that  in  which  it  was  proposed  to 
read  them,  it  was  held  that  such  answers  were  competent 
evidence,  so  far  as  they  contained  admissions  by  him  of  facts 
material  and  relevant  to  the  points  in  issue  in  the  latter  ac- 
tion ;  and  it  is  said  of  the  statute  that  its  provisions  secure 
to  parties  the  right  to  make  complete  statements  of  all  facts 
in  relation  to  which  they  may  be  interrogated  in  any  suit, 
and  guard  them  against  being  compelled  to  make  partial  and 
garbled  disclosures  in  answer  to  artfully  contrived  questions. 
There  can,  therefore,  be  no  danger  or  hardship  in  allowing 
such  statements  to  be  used  in  evidence  in  like  manner  as  other 
admissions  of  a  party  to  a  suit,  fairly  made,  are  ordinarily 
admitted  against  them. 

Whether  or  not  this  act  does  away   with  the  equity  juris- 
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diction  or  practice  for  obtaining  discovery  in  aid  of  actions 
at  law  we  need  not  decide,  as  no  such  proceeding  in  equity 
is  before  us.  The  authorities  cited  in  the  books  against  the 
idea  of  an  abrogation  of  the  equitable  jurisdiction  or  practice 
are  :  Cannon  v,  McNab,  48  Ala.  99  ;  Insurance  Co.  v,  Webb, 
54  Ala.  688;  Buckner  v,  Ferguson,  44  Miss.  Gyj-,  Millsaps  v. 
Pfeifler,  Id.  805  ;  Kearny  v,  Jefferies,  49  Miss.  343  ;  Shot  well 
V,  Smith,  20  N.  J.  Eq.  79 ;  Hoppock  v.  United  New  Jersey  R. 

6  Canal  Co.,  27  N.J.  Eq.  286;  and  French  v.  First  Nat.  Bank, 

7  Ben.  (U.  S.)  488  ;  while  those  relied  on  as  against  it  are  : 
Rindskopf  v.  Platto,  29  Fed.  Rep.  130;  Riopelle  v.  Doellner, 
26  Mich.  102  ;  Heath  v,  Erie  R.  Co.,  9  Biatchf.  (U.  S.)  316; 
and  Brown  v,  Swann,  10  Pet.  (U.  S.)  497.  Assuming,  even, 
that  the  statute  last  mentioned  has  superseded  the  right  to 
use  the  equity  practice,  we  are  still  satisfied  that  the  Act  of 
1874,  chap.  1983,  supra,  has  not  repealed  that  of  1861  ;  and 
for  the  reason  that  the  sole  purpose  of  discovery  under  the 
statute,  or  of  its  prototype  in  equity,  is  not  merely  to  obtain 
evidence  for  use  upon  tie  actual  trial  of  the  issues  at  law, 
but  also  to  aid  a  party  in  preparing  for  trial.  Baker  v.  Car- 
penter, 127  Mass.  226;  Blossom  i\  Ludington,  32  Wis.  212; 
Wooley  z/.  North  London  R.  Co.,  L.  R.  4  C.  P.  602  ;  Atkin- 
son V.  Fosbroke,  L.  R.  i  Q.  B.  628 ;  Wych  v.  Meal,  3  P.  Wms. 
310;  Vermilyea  v.  Fulton  Bank,  i  Paige,  (N.  Y.)  37;  Wright 
V.  Dame,  i  Mete.  (Mass.)  237 ;  Moodalay  v.  Morton,  i  Brown, 
Ch.  469. 

Though  the  general  rule  in  equity  is  that  a  person  who 
has  no  interest  in  the  subject-matter  of  the  suit,  or  is  merely 
a  witness,  cannot  be  made  a  party  defendant  to  a 
iBterroffSP  bill  either  for  relief  or  for  purposes  of  discovery, 
poimu^f**"  ^^^^""^  ^s  an  exception  to  the  rule  in  the  case  of  a 
fleer.  proceeding  against  a  corporation,  for  the  reason 

that  a  corporation  answers  under  its  seal,  and  not 
under  oath,  and  a  full  knowledge  of  facts  might  not  be 
obtained  from  it.  1  Story  Eq.  Jur.  §  150,  and  notes,  Garr  v. 
Bright,  I  Barb.  (N.  Y.)  Ch.  1 57;  Fenton  v,  Hughes,  7  Ves.  287  ; 
Lindsley  v.  James,  3  Coldw.  (Tenn.) 477;  Smiths. Republic  L. 
Insurance  Co.,  2  Tenn.  Ch.  599;  Fulton  Bank  i\  New  York 
&  S.  Canal  Co.,  i  Paige,  (N.  Y.)  312.  Hence  grew  up  the 
rule  of  permitting  the  officers  of  a  corporation  to  be  made 
co-defendants  for  the  purposes  of  discovery,  to  enable  com- 
plainants to  obtain  full  knowledge  of  all  facts  material  to 
their  action  or  defense.  The  answer  of  the  officer  could, 
however,  not  be  used  as  evidence  against  the  corporation, 
but  it  served  only  to  enable  the  plaintiff  to  understand  his 
rights,  and  direct  his  suit,  action,  or  defense  ;  and  the  plaint- 
iff could  afterwards  examine  the  officer  or  servant  as  a  wit- 
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ness,  when  the  corporation  could  have  the  benefit  of  a  cross- 
examination,  or  disprove  the  matters  contained  in  his  answer. 
Wych  z'.  Meal,  3P.  Wms.  312;  Vermilyea  v.  Fulton  Bank,  i 
Paige,  (N.  Y.)  37;  Many  v,  Bcekman  Iron  Co.,  9  Paige, 
(N.Y.)  188. 

The  reason  given  for  this  inadmissibility  of  the  answer  of 
the  officer  as  evidence  against  the  corporation  is  the  rule 
that  the  answer  of  one  defendant  in  chancery  cannot  be  tssed 
or  is  not  evidence  against  his  co-defendant;  the  admissions 
of  the  one  do  not  bind  the  other. 

Though  we  think  the  purpose  of  this  statute  was  not  to 
authorize  either  party  to  examine  the  opposite  party  or 
officer  of  the  opposing  corporation  as  to  the  whole  case,  or 
as  to  such  opponent's  case,  but  simply  in  support  of  the  case 
or  defense  of  the  party  propounding  the  interrogatories 
upon  the  principles  governing  and  limiting  bills  of  discovery 
in  chancery  (iZeigler  v,  Scott,  10  Ga.  389;  Thornton  v, 
Acfkins,  19  Ga.  464;  Goodwin  v.  Wood,  5  Ala.  152;  Pritchett 
V.  Munroe,  22  Ala.  501),  we  do  not  think  the  same  rule  ob- 
tains as  to  the  use  of  the  answers  of  an  officer  obtained  under 
the  statute.  The  officer  answers  really  for  the  corporation, 
the  same  as  any  other  defendant  answers  for  himself.  The 
interrogatories  are  served  on  the  attorney  of  the  corpora- 
tion, or,  if  not  on  him,  they  must  be  served  on  such  officer 
as  makes  it  in  law  a  legal  service  on  the  corporation.  If 
there  is  any  reason  or  "  just  cause  *'  why  the  person  called 
upon  as  an  officer  to  answer  should  not  answer  the  inter- 
rogatories, the  corporation  is  in  position  to  protect  itself. 
The  answer  of  a  corporation  under  its  seal  could  not,  under 
the  chancery  practice,  be  excepted  to  on  the  ground  of  its 
insufficiency  as  a  discovery.  Smith  v.  Republic  L.  Ins.  Co., 
2  Tenn.  Ch.  599.  The  purpose  of  the  statute  was  to  ob- 
tain the  same  discovery  of  a  corporation  as  would  have  been 
obtainable  in  equity  before  in  aid  of  a  suit  at  law  if  these 
bodies  had  been  required  to  answer  under  the  oaths  of  their 
officers  instead  of  under  seal.  If  an  officer  answers,  but  not 
"  sufficiently,'*  the  statute  provides  the  means  of  compelling 
a  sufficient  answer.  Corporations  are  no  more  at  a  dis- 
advantage under  this  rule  than  they  are  from  their  ordinary 
answers  in  chancery,  being  prepared  under  the  direction  of 
their  officers.  The  loyalty  of  officers  on  this  line  cannot  be 
questioned  so  long  as  they  tell  the  whole  truth. 

The  introduction  of  the  answers  of  the  officers  named 
above  were  objected  to  on  four  grounds:  (i)  It  was  not  the 
proper  way  of  bringing  into  court  the  testimony  of  an  absent 
witness;  (2)  the  defendant  had  no  opportunity  of  cross- 
examination  ;  (3)  that  Parker  is  not  shown  to  be  a  part  of  the 
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defendant  company ;  and  (4)  because,  if  a  mere  employe  of 
the  company,  it  is  not  bound  by  its  answers  in  these  ex  parte 
depositions. 

The  first  and  second  of  these  objections  are  fully  answered 
by  what  has  been  said  above.  A  corporation  has  no  more 
right  to  urge  the  second  objection  than  any  other  defend- 
ant. It  acts  through  it?  officers,  and  not  otherwise.  As  to 
the  third  and  fourth  objections  it  is  only  necessary  to  say 
that  it  must  be  presumed,  in  the  absence  of  any  showing 
to  the  contrary  by  the  company,  that  Parker  answered  by 
and  with  its  consent,  and  as  its  officer.  There  is  no  pre- 
tense that  the  interrogatories  were  not  duly  served,  or  that 
any  unfair  advantage  or  irregularity  of  practice  was  at- 
tempted against  the  defendant.  It  is  true  the  interrogato- 
ries were  not  addressed  to  him ;  still  the  only  justifiable 
assumption  is  that  he  was  put  forward  by  the  comipany  to 
answer  those  addressed  to  another  and  absent  officer,  in 
whose  place  he  was  acting.  If  he  or  any  of  these  offioers 
were  of  such  a  grade  or  character  that  they  should  not 
have  answered,  the  objection  should  have  been  supported 
by  some  affirmative  showing  to  that  effect.  Without  saying 
more,  an  objection  that  any  officer  is  not  such  a  one  as 
should  have  answered,  comes  very  inopportunely  when 
the  case  is  on  trial.  It  is  reasonable  to  require  that  it 
should  be  made  before  answering,  and  fair  practice  demands 
that  the  party  propounding  the  interrogatories  should  not 
be  liable  to  be  ensnared  by  an  answer  filed  as  a  compliance 
with  the  statute,  and  an  exception  of  this  kind  made  upon 
the  trial,  which  has  been  entered  upon  in  reliance  upon  such 
answers  to  prove  a  part  of  his  case. 

Regarding  the  answers  as  evidence,  and  considering  them 

in  connection  with  other  testimony  bearing  upon   the  same 

point,  it  is  clear  that  the  defendant  company  con- 

whetherde-     troUed,  managed,  and    operated    the   Sanford   & 

Il^'*l!!IVJ!^"     Lake  Eustis  road  at  the  time  of  the  fire  in  ques- 

truiied  ana  .     .  r        «       n      i  *        . 

manAffedthe  tion.  -It  IS  not  necessary  to  set  forth  all  the  testi- 
raiiroad.  mony  ou  this  point.  To  do  so  in  thisor  in  several 
other  questions  of  fact  would  swell  the  opinion, 
which  necessarily  will  be  very  long,  beyond  a  tolerable 
measure. 

It  is  asserted  by  appellant's  counsel,  however,  that,  barring 
the  answers  to  the  interrogatories  for  discovery,  propounded 
by  plaintiff  to  Lamed,  Deming,  and  Parker,  there  is  no  tes- 
timony to  sustain  the  allegations  of  the  declaration,  upon 
which  the  plea  takes  issue.  A  concise  statement  of  the  other 
evidence  bearing  on  the  point  will  show  this  contention  to 
be  untenable.     M.  R.  Moran,  who  was  the  general  superin- 
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tendent  of  the  defendant  company  from  the  year  1887  to 
March  30,  1889,  says  that  the  Sanlord  &  Lake"  Eustis  Rail- 
road,  from  Tavares  to  Sanford,  was  operated  and  controlled 
by  the  defendant  during  those  years,  and  on  April  9,  1888, 
the  day  of  the  firq,  to  the  best  of  his  knowledge  and  belief ; 
that  the  defendant  company  was  not  the  owner  of  the  road, 
and  that  the  receipts  were  taken  by  the  Sanford  &  Lake 
Eustis  Company,  and  the  expenses  of  the  operation  of  the 
road  were  paid  out  of  the  moneys  received  from  it  so  far  as 
they  went ;  that  the  engines,  cars,  and  rolling  stock  run  upon 
the  road  on  the  day  of  the  fire,  and  prior  thereto,  were  not 
in  the  name  of  the  Sanford  &  Lake  Eustis  Company;  and 
whether  they  were  leased  by  said  company  belongs  more 
particularly  to  the  accounting  department,  and  not  to  his, 
and  he  has  no  definite  knowledge  as  to  the  matter.  W.  B. 
Tucker,  who  was  agent  of  the  defendant  company  at  Tavares 
in  1888,  says  that  the  line  of  the  road  ran  from  Tavares  to 
Jacksonville  ;  that  the  portion  of  the  line  of  which  he  was 
agent  at  Tavares  was  designated  or  set  down  on  the  cards 
as  the  Sanford  &  Lake  Eustis  division  of  the  Jacksonville, 
Tampa  &  Key  West  Railway  ;  that  the  forms  in  so  far  as  the 
business  of  his  office  was  conducted  were  all  headed  "  Jackson- 
ville, Tampa  &  Key  West  Railway  Company,"  and  he  issued 
freight  receipts  and  bills  in  the  same  name ;  that  the  printed 
through  passenger  tickets  were  headed  **  Jacksonville, 
Tampa  &  Key  West  Railway,"  and  there  was  a  coupon  good 
from  Tavares  to  Sanford  printed  **  S.  &  L.  E.  Division ;  " 
that  Jacksonville,  Tampa  &  Key  West  trains  were  run  on 
the  division  —that  is,  their  engines  were  so  labeled  ;  and  that 
an  engine  marked  *'  J.,  T.  &  K.  W."  carried  the  train  out  on 
the  morning  of  the  fire  ;  that  he  rendered  his  accounts  to  the 
auditor  of  the  Jacksonville,  Tampa  &  Key  West  Railway, 
and  looked  to  that  companv  for  compensation  for  his  ser- 
vices, and  received  compensation  from  the  paymaster  or 
cashier  of  that  railway  ;  and  in  receiving  freights  from  other 
roads  connecting  with  the  line  at  Tavares  he  receipted  for 
them  in  the  name  of  the  defendant  company,  and  in  deliver- 
ing freights  to  such  lines  delivered  them  in  the  name  of  the 
same  company  ;  that  the  business  was  thus  transacted  during 
the  entire  time  of  his  agency  at  Tavares.  On  cross-examina- 
tion he  says  that  during  the  same  time  he  was  acting  superin- 
tendent of  the  Tavares,  Apopka&  Gulf,  of  which  NIaj.  Alex- 
ander St.  Clair-Abrams  was  president ;  and,  on  being  asked  if 
he  knew  that  the  cashier  of  the  Jacksonville,  Tampa  &  Key 
West  was  also  cashier  of  the  Sanford  &  Lake  Eustis,  re- 
plied :  **  He  paid  me  off.  I  used  to  send  my  remit- 
tances to  him   from   that   division  ;  "  and  further  said  that 
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he  did  not  know  that  the  cashier  of  the  Jacksonville,  Tampa 
&  Key  West  was  cashier  of  the  Sanford  &  Lake  Eustis,  or 
how  the  pay  rolls  he  signed  were  headed,  but  that  he  "just 
signed  "  his  name.  J.  T.  Sullivan,  a  witness  for  plaintiff, 
says  he  was  a  locomotive  engineer  on  the  defendant  road 
on  the  morning  of  the  lire,  and  ran  the  train  that  morning 
from  Tavares  to  Sanford,  having  come  into  the  former  place 
with  a  mixed  train.  E.  W.  Dunn,  another  witness  for  the 
plaintiff,  says  he  was  a  conductor  for  the  defendant  company 
on  the  morning  of  the  fire,  and  that  his  run  that  day  was 
from  Tavares  to  Sanford,  the  making  of  which  he  describes. 
The  testimony  of  Earl,  the  foreman  boiler  maker,  shows  that 
the  locomotive  which  pulled  the  train  that  morning  was  one 
of  the  defendant  company's  locomotives. 

The  testimony  set  out  above  shows  that  the  defendant  com- 
panv  was  actuallv  operating  and  controlling  the  road.  It 
was  holding  itself  out  to  the  public  as  the  operator  and  con- 
troller of  it.  The  road  was  managed  and  operated  by  its 
officers  and  employes,  in  its  name,  and  not  in  the  name  of  the 
Sanford  &  Lake  Eustis,  or  that  of  any  other  company.  The 
])ublic  is  not  required  to  look  further  than  this.  The  state- 
ment of  Moran  that  the  "  receipts  were  taken  by  the  Sanford 
«S:  Lake  Eustis  Company,  and  the  expenses  of  the  operation 
of  the  road  were  paid  out  of  the  moneys  received  from  it  so 
far  as  they  went,"  is  not  inconsistent  with  the  actual  and 
ostensible  management  of  the  road  by  the  defendant  com- 
pany,  to  which  he  testifies.  He  also  fails  to  state  who  paid 
or  was  to  pay* the  excess  of  the  expenses  over  what  such  re- 
ceipts *'  went"  to  pay.  No  secret  agreement  as  to  the  applica- 
tion of  the  earnings  to  the  expenses  will  protect  or  relieve 
the  company  actually  operating  the  road  or  train  from  lia- 
bility to  those  suffering  injuries  by  its  negligence. 

If  we  look  beyond  the  testimony  set  out  above  to  that 
contained  in  the  answers  to  interrogatories,  we  find  the 
s:*crctary  of  the  defendant  company  testifying  that  it  was 
operating  the  road  **  under  and  in  accordance  with  a  memo- 
randum of  agreement  between  the  two  companies,"  provid- 
ing that  the  defendant  company  would  operate  the  road 
until  May  i,  1888,  and  pay  the  difference,  if  any,  between  the 
expenses  and  receipts  of  the  Sanford  &  Lake  Eustis  Company, 
and  **  supply  for  the  use  of  the  second  party"  (Sanford  and 
I^ake  Eustis  Company)  rolling  stock  at  stated  prices  for  the 
use  of  the  same  ;  and  that  2\  per  cent,  of  the  general  admin- 
istration expenses  of  the  defendant  company,  including  its 
steam-boat  service,  should  be  charged  as  part  of  the  operat- 
ing expenses  of  the  Sanford  &  Lake  Eustis  Compan\' ;  that 
interest  shall  be  reckoned  at  8  per  cent,  on  monthly  balances. 
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and  the  accounts  **now  outstanding  between  the  two  com- 
panies shall  be  computed  and  settled  upon  the  foregoing 
basis ;  "  the  agreement  not  to  cover  any  advances  made,  or 
expenses  incurred,  by  defendant  company  on  construction 
account. 

This  agreement  was  made  in  1887.  The  effect  of  its  terms  is 
that  the  defendant  company  should  in  its  own  right  operate 
the  road,  furnishing  rolling  stock,  and  charging  for  the  use 
of  the  same,  and  the  2^  per  cent,  of  its  own  expenses  as  op- 
erating expenses.  There  is  certainly  nothing  in  its  terms  or 
f^ffect  that  would  relieve  the  defendant  from  liability  as  the 
•actual  operator  of  the  road  ;and  the  tact  that  the  memorandum 
agreement  "may  not  have  been  formally  executed  by  the  de- 
fendant or  any  of  its  officers  does  not  do  awa}''  with  the 
potential  fact  that  the  defendant  was  in  possession  of  the 
road,  and  actually  operating  it,  as  was  understood  by  ils 
officers,  on  those  terms.  If  not  on  those  terms,  on  what 
terms  beneficial  to  the  defendant,  or  relieving  him  from  re- 
sponsibility, can  it  be  said  the  road  was  operated  ? 

The  judge  charged  at  the  request  of  the  plaintiff : 

**  That  a  party  in   possession  of  and  operating  a  railroad, 
whether  a  lessee  or  otherwise,  is  primarily  liable  for  all  in- 
juries and  default,  and  that,  even  if  the  train  or  p^^yinp^^ 
engine  inflicting   the  injury  is   hired   to   another  .eMionof 
company,  if  the  company  owning  the  train  em-*r«nroiMii8 
ploys  the  engineer,  and    said   train  is  under  the  "•»»i«f»'^ 
control  of  the  engineers  and  officers  of  the  company 
hiring  it,  said  company  is  liable  in  damages  for  any  injury 
inflicted  ;  and  that  the  owner  of  the  engine  inflicting  the  in- 
jury is  liable  to  the  person  injured  if  said  engine  is  operated 
by  an  engineer  in  the  employ  and  under  the  control  of  said 
owner. 

"  That  a  company  controlling  and  operating  a  railroad,  and 
employing  all  the  agents,  servants,  engineers,  conductors, 
anci  other  employes,  and  having  complete  control  over  them, 
and  doing  business  in  its  own  name,  whether  said  company 
operates  and  controls  as  lessee  or  otherwise,  such  company 
may  be  regarded  as  the  owner /r^  hac  vice  of  the  road  it  con- 
trols and  operates." 

Each  of  these  charges  were  excepted  to  by  the  defendant, 
who  requested  the  following  charge:  "If  the  jury  believe 
from  the  evidence  that  the  fire  which  destroyed  the  property 
of  the  plaintiff  on  the  9th  of  April,  1888,  in  the  town  of 
Tavares,  originated  from  sparks  emitted  from  an  engine 
which  left  Tavares  on  the  morning  of  the  fire,  ran  over  the 
track  of  the  Sanford  &  Lake  Eustis  Railroad  Company,  and 
that  the  agents  operating  said  engine  were  paid  by  the  San- 
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ford  &  Lake  Eustis  Railroad  Company,  and  were  solely  under 
the  control  of  the  Sanford  &  Lake  Eustis  Railroad  Company, 
then  the  Jacksonville,  Tampa  &  Kej'  West  Railway  Com- 
pany, the  defendant  corporation,  is  not  responsible  for  the 
act  of  said  agents  and  servants,  although  they  may  believe 
said  agents  and  servants  were  guilty  of  negligence  in  opera- 
ting said  engine."  This  charge  was  refused,  and  the  refusal 
excepted  to. 

We  do  not  see  that  the  judge  erred  either  in  instructing 
the  jury  as  he  did  or  in  refifeing  to  charge  as  he  was  re- 
quested by  the  defendant.  If  one  railroad  company  oper- 
ates a  railroad  under  a  lease  from  another,  it  is  responsible 
for  its  negligence  to  persons  injured  thereby  ;  and  the  in- 
validity in  law  of  the  lease  is  no  defense  to  the  lessee  com- 
pany against  liability  to  persons  suffering  by  its  negligence. 
If  its  possession  or  operation  of  the  road  is,  m  law,  unauthor- 
ized, it  is  iio  less  the  author  of  the  injuries  its  want  of  care 
may  proximately  inflict  upon  them  ;  and  it  cannot  use  one 
wrong  as  an  excuse  for  or  bar  to  liability  for  another  which 
it  could  not  have  inflicted  but  for  the  first.  3  Wood,  Ry. 
Law  Jj,^  489,  490  ;  Rorer,  R.  R.  606 ;  Sprague  v.  Smith,  29 
Vt.  421  ;  ^IcCluer  ?'.  Manchester  &  L.  R..  13  Gray,  (ilass.), 
124;  Wasmer  v,  Delaware,  L.  &  W.  R.  Co.,  80  N.  Y.  212; 
I  Am.  &  Eng.  R.  Cas.  122;  Clary  ik  Iowa  Midland  R.  Co., 
37  Iowa,.  344 ;  Pittsburg,  C.  &  Sl.  L.  R.  Co<  v.  Campbell,  86 
111.  443  ;  Doolan  v.  Directors,  etc.,  L.  R.,  2  App.  Cas.  792. 
In  S[)rague  v.  Smith,  29  Vt.  421,  where  trustees  of  mortgage 
bonds  had  taken  possession  of  a  railroad  on  account  ot  de- 
fault in  payment  of  iliterest,  and  at  the  request  of  the  com- 
pany, and  a  question  was  whether  the  defendants  were  per- 
sonally liable  upon  contracts  made  by  the  operators  upon  the 
road  or  for  their  negligence  or  misconduct,  while  the  de- 
fendants continued  to  operate  the  road  and  to  receive  freight 
and  pay  for  passengers  for  the  benefit  of  the  cestuis  que 
triistent.  Judge  Redfield,  speaking  for  the  court,  and  after 
remarking  that  lessees  are  liable  to  the  same  extent  as  the 
lessors  would  be,  says :  "  Indeed,  there  can  be  no  question, 
we  think,  that  a  mere  intruder  into  the  franchises  of  a  rail- 
way corporation,  who  should  continue  to  use  it  for  his  own 
benefit,  would  be  liable  to  passengers  and  the  owners  of 
freight  who  should  employ  him,  to  the  same  extent  precisely 
as  the  company  itself,  while  continuing  the'  same  business. 
Any  other  view  of  the  liability  of  such  intruder  would  be  to 
allow  him  to  allege  his  wrong  in  his  defense  ;  and  we  can  see  no 
reason  why  the  defendants  are  not  liable  to  the  same  extent 
as  the  company  would  have  been,  and  upon  similar  grounds 
to    those    upon   which   lessees  or  any  others  exercising    the 
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franchises  of  the  company  for  the  time  must  be;  that  is, 
they  are  the  ostensible  parties  who  appear  to  the  public  to 
be  exercising  the  franchises  of  the  company.  It  would  be 
perplexing  in  the  extreme  to  require  strangers  suffering  in^ 
jury  through  the  negligence  of  operatives  under  the  de- 
fendant's control  to  look  beyond  the  party  exercising  such 
control.  The  party  having  this  independent  control  is  gen- 
erally liable  for  the  acts  of  those  under  such  control,  whetlier 
of  contract  or  tort."  In  Hall  z/.  Brown,  54  N.  H.  495,  the 
defendants,  owners  of  a  private  railroad,  were,  with  the  con- 
sent of  a  railroad  corporation,  accustomed  to  run  their  cars 
and  engines  over  a  part  of  the  track  of  the  corporation,  in- 
cluding a  highway  crossing  ;  and  it  was  held  that,  while  thus 
in  occupation  of  the  track,  they  were  to  be  considered  pro- 
prietors of  the  railroad  of  the  corporation,  under  a  statute 
providing  that  no  such  "  proprietors  "  should  obstruct  by 
their  engine,  cars,  or  train  any  highway,  under  a  certain 
penalty.  See,  also,  Tracy  v.  Troy  &  B.  R.  Co,,  38  N.  Y.  433. 
And  in  McCluer  v,  ManchesterA  L.  R.  Co.,  13  Gray  (Mass.), 
124,  the  decision  was  that  parol  evidence  that  a  railroad  cor- 
poration established  by  law  in  another  state  -has  held  itself 
out  through  its  agents  as  a  common  carrier  over  a  railroad 
in  Massachusetts,  is  sufficient  prima  facie  evidence  of  its- 
capacity  to  contract  for  such  carriage  to  maintain  an  action 
against  it  for  the  loss  of  merchandise  intrusted  to  it. 

The  defendant  company  was  in  possession  and  operation 
of  the  road,  and  the  train  was  under  the  control  and  man- 
agement of  its  officers  and  agents  ;  and  whether  we  consider 
or  exclude  from  our  consideration  the  memorandum,  and 
whether  the  possession  was  rightful  or  wrongful,  and  whether 
the  agreement  of  lease  was  valid  or  invalid,  the  company  is 
liable.  There  is  nothing  in  the  authorities  or  the  charge  of 
the  court  inconsistent  with  this  view. 

II.  There  is  testimony  to  the  effect  that  on  the  morning  of 
April  9,  1888,  as  a  train  of  cars  drawn  by  a  locomotive  of  the 
defendant  company  started  from  Tavares,  a  large 
quantity  of  sparks,  cinders,  and  coals  were  emitted   |[B*Vjn!*oMt 
-from  the  sm^ke-stack  of  the  engine,  and  fell  on  the  ure. 
ground  and  sidewalk  in  front  of  buildings  facing 
on  the  street  or  boulevard  which  intervened  between  these 
buildings  and  the  railroad  track,  and  in  one  instance   inside 
of  one  of  the  buildings  from   nearly  opposite  to  which  the 
train  started,  setting  fire  in  a  number  of  places  to  sawdust  on 
the  street  near  a  pine  wood  iidewalk,  which  was  adjacent  to 
the   buildings,  and   to  trash  which  had  collected   under  the 
sidewalk,  and  to  some  paper  on  a  case  of  goods  in  the  par- 
ticular building  referred  to;  and  the  sidewalk,  which   was 
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elevated  a  few  inches  from  the  ground,  caught  fire,  and  the 
tire  was  communicated  under  and  to  one  of  the  stores,  and 
thence  to  other  buildings,  including  those  ot  the  plaintiff, 
whose  buildings,  constructed  of  pine  wood,  together  with  its 
personal  property  described  in  the  declaration,  were  entirely 
consumed.  That  a  very  strong  wind,  incident  in  that  sec- 
tion of  the  country  to  the  season,  was  blowing  at  the  time 
in  the  general  direction  in  which  plaintiff's  buildings  lay 
from  where  the  fire  was  set  out.  The  fire  in  the  sawdust 
was  suppressed  in  a  number  of  places,  but  whatever  efforts 
\yere  made  as  to  that  in  the  sidewalk  were  ineffectual ;  and, 
the  flames  spreading  with  great  rapidity,  nearly  the  entire 
town  was  destroyed  within,  according  to  the  great  prepond- 
erance of  the  testimony,  one  hour.  It  is  testified  by  one 
witness  that  some  of  the  coals  were  as  large  as  three  quar- 
ters of  an  inch  long  by  a  quarter  of  an  inch  wide,  and  by 
another  that  they  were  as  large  as  the  end  of  his  little  finger, 
and  by  another  that  they  were  the  size  of  his  finger  nail,  and 
by  another  they  were  a  quarter  of  an  inch  long ;  and  they 
are  also  described  as  being  burning  coals  when  they  felt. 
There  are  other  witnesses  who  do  not  describe  the  sparks  as 
being  large,  yet  testify  to  seeing  them,  and  their  setting 
out  the  fire ;  and  some  witnesses  who  saw  this  much  do  not 
connect  the  sparks  with  defendant's  engine.  The  engine  did 
not  leave  on  time,  but  there  is  a  conflict  as  to  the  time  it  was 
behind  ;  the  plaintiff's  witnesses  putting  it  at  as  much  as  40 
minutes,  and  the  defendant's  about  15  minutes,  leaving  Ta- 
vares  about  7:45  a.  m.  Plaintiff's  witnesses  say  that  the  en- 
gine started  off  with  a  sudden  jerk,  and  moved  at  a  very 
great  speed. 

The  testimony  of  certain  witnesses  of  the  defendant,. (the 
conductor,  engineer,  firemen,  and  foreman  boiler  maker,)  with- 
out stating  what  point  each  or  any  of  them  has 
l?A*i!ll!?*  testified  to,  is  to  the  effect  that  on  the  morning  in 
orenffine.  questiou  a  "  mixed  tram  came  mto  lavares,  and, 
the  freight  cars  being  thrown  off,  the  engine,  which 
was  numbered  12,  went  around  the"Y'*  with  the  baggage 
and  passenger  coach,  took  water,  and  returned  to  the  plat- 
form, when  the  engineer  oiled  up.  and,  on  signal  from  the 
conductor,  the  train  pulled  out  on  its  way  to  Sanford,  going 
as  the  speed  of  about  three  or  four  miles  an  hour  until  it  got 
beyond  the  limits  of  the  town;  not  starting  at  this  speed, 
however,  nor  with  a  jerk,  but  as  ordinarily,  the  engineer 
opening  his  throttle  enough  to  start  the  train,  or  probably 
some  two,  three,  or  four  of  its  twentv-five  or  thirty  notches. 
That  the  fire  was  made  of  light  woocf,  without  bark,  and  was 
a  "fresh"  or  ** green"   fire;  the  fire  box  being  full,  filled 
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while  the  engineer  was  oiling  up  to  start  out ;  and  that  such 
a  fire  makes  a  heavy,  dark  smoke ;  and  that  with  such  a  fire 
an  engine  does  not  throw  sparks.  That  the  engine  was  an 
extension  front  engine,  and  in  first  class  repair  at  the  time  ; 
and  that  the  spark  arrester  was  a  Cook  arrester,  a  very  e^ood 
arrester  and  as  good  as  any  in  general  use  in  extension  iront 
engines,  and  in  perfect  order,  and  all  the  appliances  of  the 
engine  were  in  good  repair  when  the  engine  lelt  the  shops  of 
the  company  about  the  last  of  March  preceding  the  fire,  hav- 
ing been  put  in  that  condition  then.  That  the  dampers  were 
closed,  and  the  spark  arrester  was  in  proper  position ;  and 
that  it  would  not  be  possible  to  move  a  spark  arrester  while 
the  engine  was  hot.  That  the  slide  or  door  of  the  spark-ar- 
rester, which  slide  or  door  is  about  8  or  10  by  14  inches  in 
size,  was  closed  at  the  time  the  train  started  from,  as  it  was 
on  its  arrival  that  morning  at,  Tavares,  and  that  this  was  in- 
dicated  or  shown  by  the  handle  to  the  rod  of  the  door  or 
slide,  which  handle  is  in  full  view  of  the  engineer  and  fire- 
man, was  almost  perpendicular  downward,  and  had  a  pin  on 
a  chain  to  hold  it  in  position,  which  pin  was  in  its  hole  or 
proper  place.  That  to  open  the  door  the  handle  had  to  be 
thrown  up,  the  door  working  on  an  axis.  That  the  spark 
arrester  was  examined  the  next  afternoon,  and  found  to  be 
in  position,  and  sound  condition,  there  being  no  holes  in  the 
netting,  and  did  not  look  as  if  it  had  been  tampered  with. 
That  the  construction  of  the  door  or  slide  was  such  as  to 
have  a  tendency  to  keep  it  closed,  independent  of  the  pin  on 
the  outside  for  that  purpose.  That  the  handle  weighed  four 
pounds,  and  that  it  would  require  a  pretty  good  jerk  some- 
times, and  especially  when  the  engine  was  hot,  to  open  the 
slide.  That  he  does  not  see  how  there  could  be  any  move- 
ment of  the  door,  even  if  the  pin  should  be  out,  during  the 
running  of  the  engine.  >  To  cause  it  to  oscillate  would  take  a  * 
pretty  good  jerk  of  the  engine.  That  it  might  do  so  if  the 
engine  should  leave  the  track,  but  not  otherwise.  That  part 
of  the  netting  of  the  spark  arrester  had  meshes  an  eighth  of 
an  inch  square,  and  the  other  part  was  of  smaller  meshes. 
The  engineer  states  that,  it  coal  or  cinders  three-quarters  of 
an  inch  long  should  come  from  an  extension  front  engine,  it 
would  indicate  that  the  spark  arrester  was  in  bad  order,  and 
that  the  emission  of  such  sparks  would  probably  occur  if  the 
engine  was  working  hard  ;  that,  if  the  spark  arrester  was 
closed,  and  the  netting  in  perfect  condition,  it  would  not 
have  been  possible  for  sparks  of  the  size  of  a  finger  nail — 
three-quarters  of  an  inch  long — to  have  escaped  from  the  en- 
gine. The  foreman  boiler  maker  says  that,  if  the  netting 
was  in  good  order,  etc,,  the  sparks  of  the  large  size  indicated- 
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could  not  have  passed  through  the  netting.  The  conductor 
says  he  did  not  notice  any  sparks  from  the  engine;  that  he 
was  standing  in  the  door  of  the  baggage  car,  with  Maj.  St. 
Clair-Abrams,  looking  towards  the  town. 

It  is  insisted  by  defendant  that  the  burden  of  proving  neg- 
ligence, which  burden  is  on  the  plaintiff,  is  not  met  by  show- 
ing the  mere  fact  of  the  setting  out  of  hres  by 
Dro^iMiefii-  sparks  emitted  from  the  defendant's  engine,  but 
geace-Pr«.  that  he  must  go  further,  and  prove  that  the  sparks 
fmatptioB  were  emitted  negligently,  which  negligent  emis- 
sion, it  is  admitted,  may  be  proved  by  circum 
stances  of  a  character  to  raise  a  presumption  of  negligence, 
which  presumption,  however,  may  be  successfully  rebutted  : 
and  defendant  insists  that,  even  if  plaintiff's  testimony  is  suf- 
ficient to  raise  such  a  presumption  of  negligence  by  defend- 
ant, it  has  been  successfully  rebutted  by  the  latter  in  prov- 
in^  due  care  on  its  part  in  handling  the  engine,  and  that  the 
engine  was  fitted  with  proper  appliances  for  arresting  sparks, 
an(f  that  they  were  in  proper  order  and  condition. 

The  trial  judge  refused  the  plaintiff's  request  of  a  charge 
containing  the  proposition  that,  if  the  jury  were  satisfied 
from  the  evidence  that  sparks  came  from  the  locomotive 
and  caused  the  fire,  which,  spreading,  destroyed  plaintiff's 
property,  the  burden  of  proof  rests  on  the  defendant  to  show 
that  he  was  not  negligent;  but,  on  the  contrary,  he  in- 
structed them  in  accordance  with  the  view  requiring  the 
plaintiff  to  prove  that  the  fire  was  set  out  by  the  defendant 
negligently  or  through  some  default  of  duty  or  proper  care 
on  its  part.  Whart.  Neg.  §  870;  Shear.  "&  R.  Neg.  §§  57- 
60;  Pierce,  R.  R.  437,  438;  i  Redf.  R.  R.  476;  2  Rorer,  R. 
R.  796;  Savannah,  F.  &  VV.  R.  Co.  v.  Geiger,  21  Fla.  669, 
29  Am.  &  Eng.  R.  Cas.  274;  Jennings  v,  Pennsylvania  R. 
Co.,  93  Pa.  St.  337;  Frankford  &  B.  T.  Co.  v.  Philadelphia 
&  T.  R.  Co.,  54  Pa.  St.  345. 

That  negligence  may  be  proved  circumstantially  there  can 
be  no  doubt,  either  in  reason  or  upon  authority.  Atchison, 
T.  &  S.  F.  R.  Co.  V,  Bales,  16  Kan.  252;  Philadelphia  &  R. 
R.  Co.  V,  Schultz,  93  Pa,  St.  344.  The  fact  that  no  instru- 
ment has  vet  been  found  which  entirely  prevents  the  escape 
of  sparks  from  locomotives,  seems,  when  coupled  with  the 
fact  that  the  use  of  these  engines  is  both  lawful  and  em- 
inently useful,  a  sound  reason  for  the  reason  for  the  view 
that  the  mere  emission  of  sparks,  or  the  simple  setting 
out  of  fires  thereby,  is  not  per  se  evidence  of  negligence, 
and  will  not  throw  upon  the  defendant  the  burden  of  re- 
moving such  presumption  ;  but  when  the  circumstances  of 
the  emission  are  such  as  common  experience  or  the  known 
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efficiency  of  approved  spark-arresters  in  general  use  tells  us 
would  not  exist  if  such  instruments  are  properly  used,  such 
circumstances,  of  themselves,  suggest  negligence.  Shear.  & 
R.  Neg.  §§  59,  60;  Whart.  Neg.  §  871  ;  Wood,  Ry.  Law, 
1348,  1349;  Garrett  7\  Chicago  &  N.  W.  R.  Co.,  36  Iowa, 
121  ;  Philadelphia  &  R.  R.  Co.  v.  Schultz,  supra.  Where  the 
sparks  are  unusual  in  size,  or  both  of  unusual  size  and  in  un- 
usual quantity,  the  inference  of  negligence  arises.  Jackson 
V,  Chicago  &  N.  W.  R.  Co.,  31  Iowa,  176.  In  Hull  v,  Sacra- 
mento Valley  R.  Co.,  14  Cal.  388,  the  fact  that  fire  was  com- 
municated to  plaintiff's  grain  from  defendant's  engine,  with 
proof  that  this  result  was  not  probable  from  the  ordinary 
working  of  the  engine,  was  held  sufficient /r/w^i  facie  proof 
of  negligence  to  carry  the  case  to  the  jury.  Henry  v.  South- 
ern Pac.  R.  Co.,  50  Cal.  176;  Ellis  v.  Railroad  Co.,  2  Ired.  (N. 
Car.)  140;  Herring:?'.  Wilmington  &  R.  R.  Co.,  10  Ired.  (N. 
Car.)  402.  In  Huyett  v,  Philadelphia  &  R.  R.  Co.,  23  Pa.  St. 
373,  it  was  shown  that  the  weather  was  very  dry  and  windy, the 
wind  blowing  strong  across  the  road  towards  plaintiff's  house, 
which  was  seventv--seven  feet  from  the  railroad  track. 
Sparks  were  seen  fTying  from  the  engine  to  the  distance  of 
more  than  fifty  yards,  and  farms  and  fields  were  set  on 
fire  about  the  same  time,  and  at  considerable  distance  from 
the  road ;  the  defendant's  evidence  showing  that  the  en- 
gines were  in  good  order,  and  all  provided  with  good  spark 
catchers;  that  they  flew  most  when  the  door  was  open,  and 
the  fire  stirred,  and  considerably  in  firing  up.  The  lower 
court  directed  a  verdict  for  defendant,  but  it  was  reversed 
on  appeal,  where  it  was  held  that  the  question  of  defend- 
ant's negligence  was  one  for  the  jury  to  decide.  Gagg  v. 
Vetter,  41  Ind.  228 ;  Pennsylvania  R.  Co.  v,  Hope,  80  Pa.  St. 

373. 

The  testimony  in  behalf  of  the  plaintiff  shows  an  extra- 
ordinary esoape  of  sparks,  both  in  quantity  and  size.     The 
witnesses  who  testify  to  this  are  numerous,  and 
the  terms  in  which  they  describe  them  cannot  fail  H«*«ti*»of 
to  impress  any  one  if  the  facts  were  as  represented  JJ^^^fJI^w. 
by  them,  that   the  emission  of  sparks  was  in  all 
respects  far  in  excess  of  anything  likely  to  occur  in   the  or- 
dinary operation  of  a  lo  comotive  duly  supplied   with  mod- 
ern appliances  approved  by  the  test  of  use,  and   properly 
managed  by  competent  operatives.     This  testimony  was  of 
itself,  to  say  no  more  now,  sufficient  to  raise  a  presumption 
of  negligence  upon  the  part  of  the  defendant,  and  throw  the 
burden   of  proof   of  care  upon   it.     The  railroad  company 
.does  not  present  any  affirmative  testimony  that  sparks  were 
not  emitted  as  asserted  by  the  witnesses  of  plaintiff,  but  its 
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main  reliance  on  this  point  is  on  the  evidence  that  the  en- 
gine was  in  good  condition,  supplied  with  proper  appliances, 
and  properly  managed.  In  considering  this  point,  we  shall 
assume  that  the  testimony  of  defendant's  witnesses  is  to  the 
effect  that  the  engine  was  perfect  in  all  its  parts  and  ap- 
pliances, and  its  management  unequaled  ;  yet,  after  doing 
this,  the  law  governing  the  case  will  not  permit  us  to  dis- 
turb the  finding  of  the  jury  in  so  far  as  it  imputes  negligence 
to  the  defendant. 

In  Brushberg  7'.  Milwaukee,  L.  S.  &  W.  R.  Co.,  55    Wis. 
106,  7  Am.  &.  Eng.  R.  Cas.  505,  the  issue  was  whether  the 
fire  which  destroyed  plaintiff's  barn  was  caused  by  the  neg- 
ligence of  the  railway  company.     The  defendant's  evidence 
was  that  the  engine  was  perfect  in  all  respects,  and  supplied 
with   all  suitable  appliances    (or  preventing   the  escape  of 
sparlcs,  and   run^  in  a  careful  manner,  and  that  the  spark- 
arrester  and  fire-box  were  both  closed  so  that  no  dangerous 
sparks  or  fire  could  escape;  and  the  testimony  of  the  plaint- 
iff was  not  only  that  the  barn  was  found  on  fire  after  the  en- 
gine passed,  but  that  when  passing  it  the  engine  was  emitting 
sparks  in  great  numbers,  and   coals  an  inch  or  more  long; 
that  some  of  these  struck  the  barn  and  some  went  under  it ; 
that  coals  of  a  similar  size  were  seen  immediately  after  on 
the   track  and   beside  the  track  in  the  immediate  vicinity 
of  the  bara,  and  that  several  stumps,  a  short  distance  from 
the  barn,  and  near  the  track,   were  also  found  on  fire  soon 
after:  and  the  officers  of  the  company  testified  that,  if  the 
engine  had  been  properly  run  and  cared  for,  no  coals  of  the 
size  described  could  have  escaped.     The  jury  found  for  the 
plaintiff,  and  the  judgment  was  affirmed  on  an  appeal  taken 
by  the  railroad  company.     Alluding  to  the  testimonv  in   be- 
half of  the  plaintiff  as  to  the  large   coals  and  cinders,  and 
their   being   carried    by  the    wind    to  and  under  the  barn, 
and    that     the    barn    was    on    fire    a    few    minutes    after 
the    train    had     passed,    it    is    said    in    the    oj^inion    that 
there  certainl}'  was  evidence  to  go  to  the   jury,   not   only 
as   to   whether    the    fire    was  communicated   to    the    barn, 
but   also   whether  the  engine  was   properly   managed    and 
run  at  the  time,  though  it   be  admitted  that  the  evidence 
on  the  part  of  the  company  was  conclusive  that  the  engine 
was  properly  constructed  and  furnished    with  the  most  ap- 
proved appliances  for  preventing  the  escape  of  sparks,  coals, 
and  cinders;  that,  if  the  engine  was  properly  constructed 
and    handled,  it  would  not  and  could  not  have  emitted  coals 
and  cinders  of  the  size  indicated,  and  therefore  it  became  a 
question  of  veracity  between  plaintiff's  witnesses  and  those 
of  defendant,  and  tliis  question  was  one  which  had  to  be  de- 
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termined  by  the  jury,and  which  the  court  could  not  deter 
mine.  Referring  to  the  cases  of  Spaulding  v.  Chicago  &  N. 
W.  R.  Co.,  33  Wis.  582,  and  Read  v,  Morse,  34  wis.  315, 
(the  former  of  which  is  relied  on  bv  the  appellant  before 
us,)  it  is  further  said :  "  Had  the  plaintifif*s  proofs  gone  no 
further  than  to  show  that  sparks  escaped  from  the  engine 
and  were  carried  by  the  wind  as  indicated,  without  showing 
the  escape  of  coals  and  cinders  of  an  unusual  size,  the 
proof  offered  by  the  defendant  might  have  been  sufficient 
to  rebut  the  presumption  of  negligence  on  the  part  of  the 
employes  arising  from  the  fact  that  such  sparks  ignited  the 
barn,  and  put  the  case  within  the  rulings  of  the  two 
cases  referred  to.** 

In  Atchison,  T.  &  S.  F.  Co.  v.  Bales,  16  Kan.  252,  the  de- 
fendant's  proof  was  that  the  engine  was  of  the  first  class, 
in  ^ood  order  and  condition,  and  operated  by  a  careful  and 
skillful  engineer,  to  the  best  of  his  knowledge  and  ability ; 
and  the  plaintiff  proved  that  the  same  engine,  on  the  day 
of  the  alleged  nre,  caused  a  large  number  of  fires, — a 
dozen  or  more, — but  that  other  engines  operated  over  the 
same  track  on  the  same  day  and  before  and  since  did  not 
produce  any  such  results.  **  Now,"  says  the  opinion,  "  it 
would  seem  to  us  that  such  evidence  would  lead  irre- 
sistibly to  the  conclusion  that  there  was  negligence  some- 
where. Of  course  it  would  not  locate  the  negligence,  or 
show  whether*  the  fault  was  with  the  engine  or  the  en- 
gineer. *  *  *  Now,  when  the  jury  found  that  the  en- 
gine was  good  and  in  proper  condition,  then  they  had  to 
wei^h  the  foregoing  circumstantial  evidence  with  the  direct 
testimony  of  the  engineer,  who  testified  that  he  managed 
the  engine  skillfully  and  carefully.  If  they  believed  from 
all  the  circumstances  of  the  case  that  the  testimony  of 
the  engineer  was  wholly  unworthy  of  belief,  they  had  the 
undoubted  right  to  so  find,  and  entirely  disregard  it,  and 
to  say  that  the  circumstantial  evidence  of  the  plaintifiF 
tending  to  prove  negligence  immeasurably  outweighed  the 
direct  and  positive  testimony  of  the  defendant  declaring 
there  was  no  negligence.  The  court  could  not  weigh  the 
evidence." 

In  Philadelphia  &  R.  R.  Co.  v,  Schultz,  93  Pa.  St.  341,  there 
was  testimony  that  the  engine  was  furnished  with  an  ap- 
proved spark-arrester,  and  was  examined  on  the  day  of  the 
fire,  when  it  was  found  to  be  in  good  condition,  and  that  it 
so  continued  for  months  afterwards.  **  Unfortunately  for 
the  defendant,"  says  the  court,  "  the  plaintiff  furnishes  abun- 
dant proof  that  the  engine  in  question  either  was  not  fur- 
nished with  the  necessary  spark-arresting  appliances,  or,  if 
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SO,  they  had  been  tampered  with  by  the  persons  in  charge 
of  the  same.  On  any  other  theory  it  is  unaccountable  that 
this  locomotive  alone,  of  all  run  on  the  road,  should  have 
fired  the  country  through  which  it  passed  almost  daily  for 
the  period  of  two  weeks,  and  that  it  should  have  become  so 
notorious  in  this  respect  that,  as  one  of  the  witnesses  says, 
*  We  watched  for  that  train  every  day,  so  that  we  might  be 
ready  to  put  out  fires.*  Moreover,  two  of  plaintiffs  wit- 
nesses say  that  this  engine  threw  out  sparks  as  large  as  a 
hickory  nut ;  and  there  is  the  further  significant  testimony 
that  shortly  after  the  Schultz  fire  this  locomotive  ceased  to 
be  dangerous  ;  or,  as  one  of  the  witnesses  said  :  *  After  this 
we  had  a  rest.' "  See,  also,  St.  Louis,  A.  &  T.  H.  R.  Co.  7\ 
Gilham,  39  111.  455  ;  Webb  7\  Rome,  W.  &  O.  R.  Co.,  49  N. 
Y.  420;  Philadelphia  &  R.  R.  Co.  v.  Hendrickson,  80  Pa.  St, 
182;  Illinois  Cent.  Co.  t\  McClelland, 42  III.  355;  Huyett  z/. 
Philadelphia  &  R.  R.  Co.,  23  Pa.  St.  373. 

The  application  of  these  authorities  to  the  testimony  of 
the  case  before  us  is  patent.  An  inspection  of  the  piece  of 
the  netting  in  evidence,  with  meshes  one-eighth  of  an  inch 
square,  is,  to  say  nothing  of  the  testimony  of  the  engineer 
and  foreman  boiler-maker,  enough  to  satisfy  any  one  that  the 
larger  coals  could  not  have  passed  through  the  arrester  if 
the  door  had  been  kept  closed,  or  the  arrester  in  proper  con- 
dition. This  impossibility  rendered  the  testimony  of  the 
plaintiff's  witnesses  and  that  in  behalf  of  the  defendant  on 
the  subject  of  the  engine's  having  a  spark-arrester,  or,  ad- 
mitting that  it  had  one,  of  its  proper  management,  and  hence, 
on  the  issue  of  negligence  v//  non,  absolutely  irreconcilable ; 
and  it  made  a  question  of  credibility  of  witnesses,  the  decis- 
ion of  which  the  law  remitted  to  the  jury,  who  have  settled 
it  in  favor  of  the  plaintiff;  and,  under  the  jurisprudence 
governing  us,  this  court  cannot  interfere,  whatever  may  be 
Its  view  as  to  the  correctness  of  their  judgment.  There  is 
nothing  in  any  case  cited  by  the  appellant  that  is  inconsistent 
with  these  conclusions. 

It  is  urged,  under  this  head,  that  certain  charges  given  to 
the  jury  were  erroneous.     These  are  the  3d,  14th,  19th,  20th, 

iBitrnctioos  ^^^*  ^*^^  ^^^'  ^^^  objection  urged  against  the 
^"Deffr6«**"of  20th  charge  is,  it  affirms  that  the  defendants  were 
rmre  required  required  to  cxcrcisc  the  "  utmost  care,"  under  the 
by  compaor-  circumstanccs  indicated  in  the  charge.  The  au- 
^^utmoit  thorities  relied  upon  in  support  of  the  objection 
are  :  Whart.  Neg.  §  869  :  Frankford  &  B.  T.  Co.  v. 
Philadelphia  &  T.  R.  Co.,  54  Pa.  St.  345  ;  Michigan  Cent.  R. 
Co.  V.  Anderson,  20  Mich.  244 ;  Kansas  Pac.  R.  Co.  z/.  Butts, 
7  Kan.  308.     The  first  of   these  authorities,  as  far  as  ap>- 
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plicable,  calls  for  "  the  diligence  good  specialists  in  this  de- 
partment are  accustomed  to  exercise/' and  for  the  exercise 
of  **  every  precaution     *     *     *     to  prevent  injury."     In  the 
Pennsylvania  case  the  plaintiff's  bridge  had  been  constructed 
long  before  the  railroad,  and  was  destroyed  by  fire  set  out 
by  the  locomotive  of  a  passing  train.     The  track  was  about 
1 50  feet  from  one  end  of  the  bridge  and  300  feet  from  the 
other  ;  and  the  nearest  depot  stood  about  400  yards  from  the 
bridge.     The  plaintiff*s  contention  was,  in  so  far  as  the  case 
need  be  noticed  now,  that  the  station  should  not  have  been 
placed  so  near  the  bridge,  and  that  the  bridge  should  not 
have  been  passed  by  the  locomotive  under  steam.     It  was 
shown  by  the  testimony  that  an  engine  under  ordinary  head- 
way would  run  600  feet  with  the  steam  shut  off,  but  that 
stopping  at  the  sta.tion  required  that  steam  be  put  on  to  run 
over  deiendant's  bridge  over  the  same  creek  that  plaintiff  s 
bridge  spanned.     There  was  no  evidence  as  to  any  unusual 
emission  of  sparks,  either  in  quantity  or  size.     The  doctrine 
of  the  case  announced,  as  abundantly  supported  bv  authori- 
ties adduced  on  both  sides,  is  that,  there  being  in  t&e  charter 
of  the  company  no  prescribed  limit  of   approach  towards 
buildings  and  bridges,  it  could  locate  its  road  and  station  on 
such  route  and  at  such  points  as  in  the  judgment  of  the  di- 
rectors would  be  beneficial  to  the  interest  of  the  corporation 
and  the  public ;  that,  in  the  absence  of  proof  of  a  special 
motive  to  do  injury,  we  must  presume  that  the  location  was 
made  for  proper  ends,  and  not  to  do  injury  ;  that  the  prox- 
imity of  the  station  and  of  the  line  of  the  road  to  the  plaint- 
iff's bridge  could  not,  in  itself,  be  considered  a  ground  of 
legal  liability,  but  an  element  only  in  ascertaining  the  degree 
of  reasonable  care  to  be  used  under  the  circumstances;  that 
the  law,  in  conferring  the  right  to  use  an  clement  of  danger, 

f)rotects  the  person  using  it,  except  for  an  abuse  of  his  privi- 
ege,  and  that  in  proportion  to  the  danger  to  others  will 
arise  the  degree  of  care  and  caution  to  be  used  in  exercising 
the  privilege ;  that  great  danger  demands  higher  vigilance 
and  more  efficient  means  to  secure  safety  ;  where  the  peril 
is  small,  less  will  suffice ;  that  it  is  undoubtedly  the  duty  of 
a  railroad  company  using  such  dangerous  machines,  fired  by 
intense  heat,  and  running  in  close  proximity  to  our  houses 
and  valuable  buildings,  to  use  the  utmost  vigilance  and  fore- 
sight to  avoid  injury ;  that  it  is  the  duty  of  those  using  these 
hazardous  agencies  to  control  them  carefully,  and  adopt 
every  known  safeguard,  and  to  avail  themselves  from  time  to 
time'  of  every  approved  invention  to  lessen  their  danger  to 
others ;  that  questions  of  skill,  vigilance,  care,  and  proper 
management  in  any  business  are  necessarily  questions  of  fact, 
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depending  upon  the  circumstances  of  each  case,  and  are  to 
be  referred  to  a  jury  ;  what  is  care  in  one  case  may  be  negli- 
gence in  another,  where  the  danger  is  greater  and  "more  care 
IS  required  ;  that,  as  the  degree  of  care  has  no  legal  stand- 
ard, but  is  measured  by  the  facts  that  arise,  it  is  reasonable 
that  such  care  must  be  required  as  it  is  shown  is  ordinarily 
sufficient,  under  similar  circumstances,  to  avoid  the  danger, 
and  secure  the  safety  needed ;  and,  therefore,  that  ordinary 
care  is  the  only  rule  that  can  be  stated  by  a  court;  and  that 
which  is  ordinary  care  in  the  case  of  extraordinary  danger 
would  be  extraordinary  care  in  a  case  of  ordinary  danger ; 
and  that  whictt  would  be  ordinary  care  in  a  case  of  ordinary 
danger  would  be  less  than  ordinary  care  in  a  case  of  extra- 
ordinary danger.  Holding  these  views,  the  court  said  it 
could  not  controvert  the  proposition  of  the  turnpike  company 
that  it  is  the  duty  of  railroad  companies  to  adopt  the  best 
precautions  against  danger  in  use ;  and  it  is  not  sufficient  for 
them  to  exercise  what,  under  circumstances  of  less  rislc, 
would  be  ordinary  care.  It  was  held,  however,  that  the  trial 
judge  had  not  violated  these  principles  in  his  charges.  The 
conclusion  of  the  court  upon  the  point  was  that  to  hold  it 
improper  to  stop  at  the  station,  and  that  steam  must  be  shut  off 
in  passing  by  the  bridge,  would  be  to  abridge  the  proper  and 
ordinary  use  of  the  road  ;  that  ttie  injury  in  the  case  did  not 
arise  from  any  special  act  of  negligence,  but  from  a  custom- 
ary and  lawful  use  of  the  road  ;  that  such  use  would,  how- 
ever, not  justify  stopping  to  blow  off  steam  through  the  mud- 
valves  at  a  common  crossing,  where  many  horses  pass,  or  are 
frightened  by  the  noise,  or  stopping  in  a  high  wind  opposite 
a  new  house  in  the  process  of  building,  where  the  burning 
cinders  and  sparks  are  carried  through  the  open  door  by  the 
wind ;  that  negligence  has  been  defined  to  be  the  absence  of 
care  according  to  the  circumstances,  but  that  it  had  never 
been  held  that  steam  must  be  shut  off  in  passing  even  in 
close  proximity  to  dwellings,  though  many  miles  01  railroad 
run  within  a  lew  feet  of  valuable  houses,  mills,  and  manu- 
factories, and,  indeed,  through  towns  and  cities. 

The  Michigan  case  is  one  in  which  the  plaintiff's  building 
was  destroyed  by  fire  communicated  bv  sparks  flying  from 
defendant's  engme.  The  lower  court,  says  the  opinion, 
"charged  the  jury  that  regard  must  be  had  to  the  actual 
state  of  things  at  the  time,  the  force  and  direction  of  the 
wind,  dryness  of  the  weather,  and  proximity  of  the  building 
to  the  railroad  ;  and  that  what  might  be  ordinary  care  on  a 
still  and  wet  day  might  not  be  on  a  windy  and  dry  one,  and 
when  near  comoustible  matter ;  the  question  still  being  what 
care  a  prudent  man  would  exercise  in  precisely   similar  cir- 
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cumstances."  There  had  been  full  testimony  upon  the  char- 
acter of  the  engines  and  stacks,  and  the  use  of  the  proper 
means  to  render  them  as  secure  as  possible  from  doing  mis- 
chief by  the  discharge  of  sparks,  and  this  charge  was  inde- 
pendent of  any  question  as  to  the  quality  and  character  of 
the  equipments  as  suitable  to  be  used.  This  rule  was  held 
to  be  incorrect,  the  supreme  court  saying  that  railroad  trains 
cannot  deviate  from  their  track,  and  must  make  schedule 
time,  not  only  for  purposes  of  business,  but  for  considera- 
tion for  human  life  ;  and  that  those  who  establish  themselves 
in  the  neighborhood  of  railroads  must  know  that  trains  are 
expected  to  run  with  regularity,  and,  if  there  are  special  risks, 
arising  from  no  want  of  care  in  the  proper  equipment  and 
management  of  engines  and  trains,  those  risks  are  not 
chargeable  to  the  railroad,  but  are  incidental  to  the  situa- 
tion, and  the  extra  care  they  demand  devolves  upon  the 
other  party,  and  the  consequence  of  his  not  exercising  it 
must  fall  upon  him,  because  the  railroad  is  not  in  fault.  The 
Kansas  decision  merely  decides  that,  where  the  fire  escapes 
owing  to  high  winds,  and  no  negligence  or  want  of  care  up- 
on the  part  of  the  railroad  company,  the  latter  is  not  re- 
sponsible. 

There  is  nothing  in  any  of  these  authorities  that  requires 
us  to  hold  the  use  of  the  word  "  utmost"  to  be  fatal  to  the 
charge.  The  Pennsylvania  court  uses  the  same  expression 
asserted  here  as  being  objectionable  in  the  charge.  Nothing 
need  be  said  of  the  section  in  Wharton's  work,  nor  of  the 
Kansas  case ;  and  we  think  that  the  meaning  of  the  Michi- 
gan decision  is  the  same  as  that  in  Kansas,  which  is  that, 
where  there  is  no  negligence  upon  the  part  of  the  railroad, 
it  is  not  liable  for  damages  attributable  solely  to  the  wind, 
— damage  which  the  exercise  of  proper  care  was  unable  to 
avoid.  In  neither  of  them  was  the  locus  of  the  injury  in  a 
village  or  town. 

In  Fero  v,  Buflalo,  etc.,  R.  Co.,  22  N.  Y.  209,  the  charge  was 
that  less  care  is  required  of  railroad  companies,  while  run- 
ning their  trains  in  the  country,  where  there  is  no  property 
near  their  track,  exposed  to  fire,  than  in  a  village,  where 
wooden  buildings  are  situated  so  near  their  road  as  to  be  ex- 
posed to  fire  from  the  locomotive,  and  at  a  time  when  the 
wind  is  blowing  in  a  direction  from  the  engine  towards  the 
buildings;  and  that,  under  such  circumstances,  they  are 
bound  to  use  the  utmost  care;  and  if,  from  the  want  of  such 
care,  fire  is  communicated  to  such  buildings,  and  they  are 
consumed,  the  company  will  be  liable,  in  the  absence  of 
contributory  negligence  upon  the  part  of  the  owners  ;  and 
the  ruling  was  affirmed  by  the  court  of  appeals,  it  observ- 
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ing  that  a  much  higher  degree  of  care,  both  in  respect  to 
the  rate  of  speed,  and  the  watchfulness  to  prevent  casual- 
ties, should  manifestly  be  required  when  trains  are  passing 
through  or  remainino^  stationary  in  the  streets  of  a  city  or 
densely  populated  village;  and  that  it  was  not  stretching 
the  rule  unduly  to  say  that  under  such  circumstances  the 
railroad  company  is  bound  to  use  the  utmost  care  to  guard 
against  the  damages  which  obviously  attend  such  a  condi- 
tion. "The  substance  of  the  charge,  without  criticising 
its  terms  with  too  great  nicety,  is  that  the  care  must  be 
proportioned  to  the  danger  of  accidents,  and  that,  where 
there  is  great  danger,  there  must  be  a  corresponding  de- 
gree of  care."  See,  also,  Longabaugh  v.  Virginia  City  &  T. 
R.  Co.,  9  Nev.  270,  299,  and  Grand  Trunk  K.  Co.  v,  Rich- 
ardson, 91  U.  S.  454,  469,  470. 

In  view  of  the  New  York  and  Pennsylvania  cases,  we  do 
not  say  and  do  not  think  there  was  error  in  the  use  of  the 
word  "  utmost"  in  the  twentieth  charge ;  and  there  is  nothing 
in  the  authorities  cited  by  appellant,  or  in  any  falling  under 
our  notice,  that  is  inconsistent  with  this  conclusion.  More- 
over, this  charge  distinctly  affirms  that  the  degree  of  care 
required  is  to  be  proportioned  to  the  danger  to  be  appre- 
hended of  inflicting  injury  to  the  person  or  property  of 
others,  by  which  we  understand  the  judge  announced  the 
same  doctrine  as  is  announced  in  the  opinions  in  the  two 
cases  referred  to,  which,  in  other  words,  is  that  the  degree 
of  care  is  to  be  measured  by  or  according  to  the  facts  that 
arise,  or  in  proportion  to  the  danger,  and  with  which  rule 
the  use  of  the  word  **  utmost,"  as  defining  the  care  required 
in  a  case  where  circumstances  are  like  those  existing  in  the 
one  at  bar,  is  not  inconsistent  We  fail  now  to  conceive  a 
case  likely  to  occur  in  the  natural  course  of  things  that 
would  call  for  a  higher  degree  of  care  against  damage  bv 
fire  than  the  circumstances  of  the  one  before  us  called 
for. 

In  one  of  these  charges  it  is  said  that  the  engine  must  have 
the  "  most  approved  appliances"  to  prevent  the  escape  of 
sparks ;  and  another,  that  a  railroad  company 
Ddtjroreom-  should  provide  engines  with  "modern  appliances." 
rmpro^edap-^  In  another,  the  twenty-third,  the  view  announced 
piuneei.  is  that  the  engine  must  have  been  supplied  with  a 
spark-arrester  of  the  best  mechanical  invention  and 
construction  in  general  use  at  the  time."  These  charges  were 
all  given  at  the  request  of  the  plaintiff.  Instructions  given 
at  the  request  of  the  defendant  are,  in  so  far  as  they  relate  to 
the  character  of  the  appliances,  as  follows  :  "  That  it  is  not 
negligence  to  run  an  engine  whfch  emits  sparks,  provided 


VOL.49]  FIRES  SET  BY   LOCOMOTIVE.  63 1 

the  company  use  machinery  equipped  with  such  spark-ar- 
resters and  mechanical  contrivances  as  are  the  best  generally 
known  and  in  use  in  the  country  for  the  prevention  of  the 
escape  of  sparks,  and  that  are  approved  by  experienced  rail- 
road operators.*'  That  the  company  is  only  required  "  to 
avail  itself  of  the  best  mechanical  contrivances  which  had 
been  tested  and  put  in  general  use  at  the  time  of  the  fire  for 
preventing  the  burning  of  the  property  of  others,  but  it  is 
not  required  to  use  every  possible  contrivance,  although  pat- 
ented, and  recommended  in  scientific  "  discussions ;"  and 
.  the  engine  shall  be  supplied  **  with  a  spark-arrester  of  the 
best  mechanical  invention  and  construction  in  general  use  at 
the  time,"  or,  as  in  still  another,  or  fourth,  charge  on  the  sub- 
ject, one  "  of  the  most  approved  style  in  general  use." 

The  language  of  the  twenty-third  charge  is  excepted  to  as 
too  stringent  Of  the  six  authorities  cited  by  counsel  lor 
appellant  on  this  point,  we  have  access  to  Whart.  Ne^.  § 
872  ;  Frankford  &  B.  T.  Co.  v.  Philadelphia  &  T.  R.^o., 
54  Pa.  St.  345  ;  Steinweg  v.  Erie  R.  Co.,  43  N.  Y.  123;  Jef- 
fries V.  Philadelphia,  etc.  R.  Co.,  3  Houst.  (Del.)  447.  These 
authorities,  taking  them  in  their  order,  hold,  the  first,  that  a 
company  cannot  be  required  to  use  the  **  most  perfect  possi- 
ble contrivances  to  prevent  the  escape  of  sparks,"  and,  until 
the  contrivance  "  has  been  accepted  in  general  use,  a  com- 
pany cannot  be  charged  with  negligence  in  not  adopting  it  ;" 
the  second,  that  it  is  the  duty  of  the  company  "  to  avail 
themselves  from  time  to  time  01  every  approved  invention 
to  lessen  "  the  danger ;  the  third,  that  it  should  use  any  im- 
provements known  to  practical  men,  and  which  has  actually 
been  put  into  practical  use,  but  a  failure  to  take  every  pos- 
sible precaution  which  the  highest  scientific  skill  might  sug- 
gest, or  to  adopt  an  untried  machine  or  mode  of  construc- 
tion, is  not,  of  itself,  negligence  ;  and  the  fourth,  that  en- 
gines should  be  supplied  **  with  such  spark  catchers  as  were 
then  in  general  use.  * 

The  charge  excepted  to,  considered  alone,  or  in  connec- 
tion  with  the  others,  does  not  violate  these  authorities.  The 
several  instructions  set  forth  the  law  correctly  and  in  accord- 
ance with  the  current  of  authority. 

III. — The  defense  of  contributory  negligence  is  asserted  in 
the  fifth  plea,  and  it  is  attempted  to  maintain  it  by  evidence 
which  tends  to  show  that  there  was  an  accumula- 
tion of  trash  in  the  streets  and  under  the  sidewalk  <^o»<rt*»t«»7 
where  the  fire  was  set  out,  and  under  the  store  or  J^IJ^ct'of 
building  of  Lester,  to  which  it  communicated,  and  third  penoa 
from  wnich  it  spread  to  other  buildings,  including  immauriai. 
those  of  the   plaintiff.     There  is  nothing  in  the 
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record  that  connects  the  plaintiff  in  ownership  or  control  of 
the  street  or  sidewalk  where  the  fire  was  set  out,  or  of  the 
Lester  premises,  or  in  responsibility  of  any  kind  for  their 
condition;  yet  it  is  contended  that,  as  the  owner  or  keeper 
of  the  Lester  premises,  and  the  authorities  of  the  town  of 
Tavares,  were  negligent,  and  thereby  they  contributed  to 
whatever  injury  they  respectively  may  have  sustained,  and 
could  not  recover  damages  of  the  defendant,  the  plaintiff 
cannot  be  in  a  better  position  than  they  would  be.  Assum- 
ing, for  argument's  sake,  that  Lester  and  the  town  authori- 
ties were  culpably  negligent,  and  that  such  negligence  was 
contributory  to  any  injury  they  may  have  sustained  by  the 
fire,  that  neither  of  them  could  recover  for  it,  and  that  but 
for  their  negligence  the  fire  would  not  have  communicated 
to  plaintiff's  property,  there  is  yet  no  benefit  to  be  found  for 
the  defendant  in  such  an  assumption.  Lester  and  the  town 
authorities  are  entire  strangers  to  the  plaintiff;  and  the 
fault  of  a  mere  stranger,  however  much  it  may  contribute  to 
the  injury,  is  no  defense  for  one  whose  negligence  is  the 
proximate  cause  of  the  injury.  The  fact  that  both  the  de- 
londant  and  the  stranger  may  be  liable  to  the  plaintiff  is  not 
a  defense  for  either.  Cooley,  Torts,  684;  Shear.  &  R.  Neg. 
§>5  61,  65,  66;  Small  v.  ChicasfO,  R.  L  &  P.  R.  Co.,  55  Iowa, 
582,  North  Pennsylvania  R.  Co.  v,  Mahoney,  57  Pa.  St.  187; 
Eaton  V.  Boston  &  L.  R.  Co.,  11  Allen,  (Mass.)  500;  Lane  v, 
Atlantic  Works,  107  Mass.  104;  Martin  v.  North  Star  Iron- 
Works,  31  Minn.  407,  15  Am.  «&  Eng.  R.  Cas.  156;  Hunt  v, 
Missouri  R.  Co.,  14  Mo.  App.  160;  Atkinson  v.  Goodrich 
Transportation  Co.,  60  Wis.  141 ;  Paulmier  v,  Erie  R.  Co., 
34  N.  J.  Law,  151  ;  Lake  v.  Milliken,  62  Me.  240;  Sullivan  v. 
Philadelphia  &  R.  R.  Co.,  30  Pa.  St.  234;  Sheridan  v.  Brook- 
lyn &  N.  R.  Co.,  36  N.  Y.  39;  Webster  v,  Hudson  River  R. 
Co.,  38  N.  Y.  260;  Arctic  F.  Ins.  Qo,'v,  Austin,  69  N.  Y.  470. 

The  charges  of  the  judge  to  the  jury  on  this  point  are 
complained  of  as  excluding  entirely  from  the  latter  the  con- 
sideration of  the  evidence  showing  the  condition  of  the 
streets  and  sidewalk;  that  it  was  a  question  for  the  jury  to 
say  whether  this  condition  of  the  streets  constituted  con- 
tributory negligence;  but  the  court  determined  this  ques- 
tion itself,  by  deciding  that  no  act  or  omission  of  that  kind 
constituted  contributory  negligence.  The  charges  on  this 
particular  point,  to  which  appellant  has  objected,  are  the 
sixth,  given  at  plaintiff's  request,  and  the  fourth,  given  by 
the  judge  of  his  own  motion. 

These  charges  are  as  follows:  **(6)  That  the  plaintiff  is 
not  charged  with  the  duty  of  keeping  the  streets  or  the  side- 
walks of  the  town  in  good  condition  or  free  from  trash ;  that 
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the  fact  that  there  was  trash  in  the  streets  or  under  the  side- 
walks, or  that  the  sidewalks  were  made  of  inflammable  mate- 
rial, does  not  constitute  contributory  negligence,  so  as  to 
prevent  plaintiff  from  recovering;  that  contributory  negli- 
gence to  prevent  recovery  must  be  some  omission  of  duty 
which  the  plaintiff  was  compelled  to  perform,  or  some  act 
by  him  concurring  in  the  destruction  of  his  property  *  that 
the  owner  of  property  is  not  compelled  to  keep  his  property 
in  such  a  condition  as  to  guard  against  the  negligence  of  a 
railroad  company/* 

"(4)  The  contributory  negligence  of  the  plaintiff,  in  order 
I0  defeat  a  recovery,  must  be  such  as  contributed  as  a  proxi- 
mate cause  to  tjie  occurrence  from  which  the  damage  arose; 
and  it  must  be  the  negligence  of  the  plaintiff,  his  agents,  serv- 
ants, or  employes,  and  not  that  of  third  persons,  and  the 
burden  is  on  the  defendant  to  prove  it,  unless  disclosed  by 
plaintiff's  testimony." 

"(15)  That  to  charge  the  plaintiff  with  contributory  negli- 
gence defendant  must  show  by  affirmative  testimony  that  the 
plaintiff  did  something,  or  failed  to  do  something,  which  it 
was  the  duty  of  the  plaintiff  to  do  or  not  to  do,  that  con- 
curred in  causing  the  fire  or  the  spread  of  the  fire  to  plaint- 
iff's property,  and  which  tended  to  produce  the  destruction 
thereof,  and  that  the  burden  of  proof  is  on  the  defendant  to 
show  such  contributory  negligence." 

The  charges,  considered  as  bearing  upon  the  negligence 
of  the  town  authorities  and  Lester,  are,  in  the  light  of  the 
testimony,  which  fails  entirely  to  show  any  privity  or 
responsibility  of  plaintiff  with  or  on  account  of  either  of 
them,  entirely  in  consonance  with  the  law  as  we  find  it 
written  in  tfie  books.  Had  the  judge  submitted  to  the 
judgment  of  the  jury  the  question  as  to  whether  the 
contributory  negligence  of  a  stranger  is  a  defense  to  plaint- 
iff's action  against  a  negligent  defendant,  he  would  have 
grievously  renounced,  for  the  time,  his  own  proper  function 
of  instructing  the  jury  as  to  the  law  of  the  case,  and  made 
them,  instead  of  the  court,  judges  of  the  law. 

There  is  nothing  in  the  authorities  cited  by  appellant — 
Pierce,  R.  R.  434;  Coates  v.  Missouri,  K.  &  T.  K.  Co.,  61 
Mo.  38;  Ohio  &  M.  R.  Co.  v.  Shan6felt,  47  111.  497  ;  Chicago 
&  N.  W.  R.  Co.  V,  Simonson,  54  111.  504 :  Murphv  v.  Chicago 
&  N.  W.  R.  Co.,  45  Wis.  222  ;  Kesee  v.  Chicago  &  N.  W. 
R.  Co.,  30  Iowa,  78;  Kansas  Pac.  R.  Co.  v.  Brady,  17 
Kan.  380 — that  in  any  way  conflicts,  on  this  point,  with 
those  we  have  given  above.  Counsel  have  overlooked  the 
distinction  made  by  the  law  between  the  negligence  of  the 
plaintiff  and  that  o?  a  stranger  to  him. 
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That  the  plaintiff  was  not  bound  to  keep  ^uard  against  the 
negligence  of  the  defendant,  but  has  the  right  to  enjoy  his 
property  in  the  ordinary  manner,  and  that,  while  he  is 
charged  with  the  duty  of  saving  his  property  from  destruc- 
tion, if  it  can  be  saved,  he  is  under  no  obligation  to  stand 
guard  over  it,  continuously  watching  it,  to  protect  it  from 
the  tiegligence  of  the  defendant,  is  a  proposition  of  law  too 
clearly  correct  to  admit  of  any  controversy,  and  nothing  in 
the  authorities  cited  by  appellant  question  it ;  and  the  same 
is  true  of  the  charge  that  the  fact  that  the  plaintiff's  property 
was  exposed  to  the  reach  of  sparks  of  a  locomotive  engine  is 
no  defense  to  an  action  of  this  kind,  and  the  plaintiff  has  the 
right  to  construct  his  buildings  on  any  part  of  his  property, 
and  to  enjoy  the  same  without  rendering  himself  liable  to 
the  negligence  of  the  defendant. 

There  was  no  error  in  the  fifteenth  charge.  Louisville  & 
N.  R.  Co.  7f.  Yniestra,  21  Fla.  700,  29  Am.  &  Eng.  R.  Cas. 
297.  Neither  the  plaintiff's  nor  the  defendant's  evidence 
shows  any  contributory  negligence. 

IV.  The  appellant  also  assigns  as  error  the  refusal  of  the 

judge   to   give    the    following    charges,    requested    by    it; 

**  That,  if  the  jury  believe  from  the  evidence  that 

€oBtribatory   at  the  time  01  the  fire  plaintiff's  property,  or  any 

VmiiUiTii*  *'  P*^^^  ^^  ^^'  ^^^^  ^^  ^^^  possession  of  a  lessee  or  ten- 
i«fMe.  ant  of  the  plaintiff,  and  that,  by  the  exercise  of  the 

ordinary  prudence  and  care  under  the  circumstan- 
ces then  existing,  the  said  lessee  or  tenant  might  have  saved 
or  preserved  from  destruction  the  property  of  the  plaintiff, 
or  any  part  of  it,  then  the  plaintiff  cannot  recover  aamages 
for  the  destruction  of  the  property,  or  that  part  of  it  which 
might  have  been  saved,  even  though  the  defendant  were 
guilty  of  negligence  in  setting  out  the  fire  which  caused 
the  destruction  of  the  plaintiff's   property." 

"  That,  if  the  jury  believe  from  the  evidence  that  at  the  time 
of  the  fire  the  property  of  the  plaintiff,  or  any  part  of  it,  was 
in  the  hands  01  a  tenant  or  a  lessee  of  the  plaintiff,  the  rela- 
tion of  such  tenant  or  lessee  to  the  property  is  such  as  to  re- 
quire him  to  take  reasonable  care  to  prevent  damage  and 
loss  of  said  property ;  and  if  they  believe  from  the  evidence 
that  the  prooerty  of  the  plaintiff,  or  any  part  of  it,  at  the 
time  it  was  destroyed,  was  in  the  possession  or  control  of 
said  lessee  or  tenant,  and  that  he  failed  or  neglected  to  save 
said  property,  or  any  part  of  it,  from  destruction,  which  he 
could  have  done  by  reasonable  care  and  diligence, — then  the 
plaintiff  cannot  recover  from  the  defendant  for  that  part  of 
the  property  destroyed  in  consequence  of  •  said  failure  or 
neglect." 
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Contributory  negligence,  as  it  is  defined  b}^  the  books^ 
must  emanate  from  the  plaintiff  or  from  some  person  for 
whose  act  he  is  responsible.  Shear.  &  R.  Neg.  §  61.  In  the 
caseof  Bartlett  v,  Boston  Gas  Light  Co.,  117 Mass.  533,  cited 
by  appellant,  it  was  held  that  the  owner  of  a  house  could  not 
maintain  an  action  against  a  gaslight  company  for  an  injury  to 
his  reversionary  interest,  caused  by  the  negligence  of  the 
company  in  permitting  gas  to  escape  into  the  house,  if  the 
immediate  cause  of  the  injury  was  the  explosion  by  the  neg- 
ligence of  the  tenant  in  possession  of  the  house.  The  ten- 
ant having  smelled  gas  during  the  night,  went  into  the  base- 
ment with  alighted  candle,  and  the  gas  ignited  from  the  can- 
dle flame,  and  an  explosion  took  place.  1  he  explosion  would 
not  have  occurred  but  for  this  reckless  or  negligent  conduct 
of  the  tenant,  and  the  conclusion  of  the  court  as  to  the  ab- 
sence of  right  of  the  plaintiff  to  recover  was  held  to  rest, 
not  upon  the  ground  of  any  personal  relation  of  agency  be- 
tween the  landlord  and  his  tenant,  but  upon  the  relation  of 
the  latter  to  the  property,  as  having  the  present  control 
and  charge  of  it,and  therefore  being  the  one  upon  whom  dc-^ 
volved  the  duty  to  take  reasonable  care  to  prevent  dam- 
age. 

We  are  not  prepared  to  say  that  the  charges  requested 
would  not  have  been  proper  if  there  was  testimony  in  the 
record  to  support  them.  But  if  they  would  be  proper  under 
the  circumstances  stated,  we  find  that  the  only  affirmative 
testimony  directed  to  the  conduct  of  the  lessee  of  the  hotel 
shows  that  he  did  endeavor  to  save,  and  actually  did 
save,  some  of  the  personal  property  in  the  hotel.  Not  only 
can  it  not  be  said  that  he  was  negligent  in  not  saving  other 
personal  property  than  that  which  was  actually  saved,  but 
there  is  not  in  the  record  sufficient  testimony  to  have  en- 
abled a  jury  to  say  that  any  particular  property  destroyed 
could  have  been  saved  by  him.  The  testimony  should  at 
least  go  to  the  extent  of  identifying  the  property  which 
might  have  been  saved  by  the  exercise  of  proper  diligence 
or  care,  so  as  to  enable  the  jury  to  fix  the  amount  of 
reduction  of  damages  on  account  of  such  negligence.  St. 
Louis,  L  M.  &  S.  R.  Co.  v.  Hecht,  38  Ark.  357,  9  Am.  &  Eng- 
R.  Cas.  222;  Toledo,  P.  &  W.  R.  Co.  v.  Pindar,  53  111.  447  ; 
Chicago  &  A.  R.  Co.  v,  Pennell,  94  111.  448 ;  Bartlett  v,  Bos- 
ton Gaslight  Co.,  117  Mass.  533 ;  2  Rorer,  R.  R.  793 ;  Taylor, 
Landl.  &  Ten.  §  196.  The  rejection  of  the  charges,  assuming 
them  to  announce  correct  abstract  propositions  of  law,  was 
immaterial  to  the  defendant,  considering  the  testimony  be- 
fore us.     Whether  there  should  be  a  plea  setting  up  the  neg 
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ligence  of  the  lessee  is  a  question  which  Suggests  itself,  but 
is  not  material  to  be  passed  on. 

What  has  been  said  covers  also  that  part  of  the  fifteenth 
charge  bearing  on  the  same  point. 

V.  Appellant's  counsel  insist  "that  the  questions  pro- 
pounded to  the  witnesses  A.  N.  Lester;  J.  S.  Erman,  ^/  a/., 
•  by  plaintiff,  as  appears  from  the  8th  to  the  io2d 
ETideBMM  ground,  inclusive,  of  the  assignment  of  errors, 
flTM.**'  were  leading,  and  sought  to  elicit  testimony  which 

was  incompetent  and  irrelevant,  and  that  the 
court  erred  in  overruling  defendant's  objection  thereto;" 
and  they  say  "  these  objections  are  manifest  on  the  face  of 
the  questions,'*  and  they  **  submit  them  without  argument." 
There  are  147  assignments  of  error,  of  which  a  half  dozen 
are  expressly  abandoned  in  this  court.  We  have  perceived 
no  such  infractions  of  the  rules  invoked  as  calls  upon  an  ap- 
pellate court  for  interference,  and  we  feel  that  counsel  would 
have  pointed  out  the  same  if  they  had  detected  them. 

The  authorities.hold  that,  where  it  is  shown,  as  it  is  in  this 
case,  that  the  fatal  fire  has  been  set  out  from  a  designated 
engine,  it  is  admissible  to  introduce  evidence  of  other  iires 
previously  set  out  by  the  same  engine,  but  not  by  any  other 
engine  of  the  defendant  company.  Ireland  v.  Cincinnati,  W. 
&  M.  R.  Co.,  79  Mich  163  ;  Coale  v.  Hannibal  &  St.  J.  R.  Co., 
60  Mo.  227;  Brighthope  R.  Co.  7/.  Rogers,  76  Va.  443,  8  Am. 
&  Eng.  R.  Cas.  710;  Gibbons  v.  Wisconsin  Valley  R.  Co., 
58  Wis.  335,  13  Am.  &  Eng.  R.  Cas.  469;  Slossen  v.  Burling- 
ton, C.  R.  &  N.  R.  Co.,  60  Iowa,  215,  11  Am.  &  Eng.  R.  Cas. 
6y\  Lanning  v.  Chicago,  B.  &  Q.  R.  Co.,  68  Iowa,  502,  25  Am. 
&  Eng.  R.  Cas.  493 ;  Baltimore  &  S.  R.  Co.  v.  Woodruff,  4 
Md.  242,  253,  254.  Former  fires  by  the  same  engine  are  ad- 
missible as  evidence  tending  to  prove  its  defective  condition 
or  construction,  or  improper  management ;  and  those  put 
out  by  other  engines  are  excluded  because  they  are  matters 
collateral  to  the  issue,  and  not  evidence  of  the  imperfect  con- 
dition or  bad  management  of  the  particular  locomotive.  It 
is  objected  that  evidence  violative  of  this  principle  was  in- 
troduced, against  the  objection  of  defendant.  It  does  not 
appear  that  the  testimony  of  Lester  was  objected  to  on  this 
ground,  or  that  that  of  \  ork  did  not  relate  to  the  locomo- 
tive referred  to  in  the  declaration ;  on  the  contrary,  it  seems 
otherwise.  The  same  is  true  of  that  part  of  the  direct  tes- 
timony of  Erman  so  objected  to.  On  the  cross-examination 
he  was  asked  what  engine  it  was  he  saw  throwing  sparks 
*'  around  the  opera-house,"  and  said  he  thought  it  was  num- 
bered 13,  which,  we  may  remark,  is  a  different  number  from 
that  given  by  the  witnesses  to  the  engine  which  set  out  the 
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fire  on  the  morning  of  April  9,  1888.  There  does  not  ap- 
pear, however,  to  nave  been  any  motion  by  defendant  to 
strike  out  the  direct  testimony  alluded  to,  and  there  is 
consequently  nothing  to  found  an  assignment  of  error  up- 
on. Sill  V,  Reese,  47  Cal.  294,  341;  Railroad  Co.  v,,  Ship- 
ley, 39  Md.  251. 

VI.  Upon   the   questions   of    proximate    and  intervening 
cause  the   court  gave  the  jury  the   following  instructions, 
(numbered  here  as  in  the  record,)  at  the  request 
of  plaintiff:  "(3)  [Paragraph  from  third    charge:]  iBitr»ctio«B 
That  it  is  for  the  jury  to  decide  whether  the  burn-  *"*"  p'"**'^*- 
ing  of  the  plaintiff^s  property  was  the  direct  con-  "JtenUf  *"' 
sequence   of    fire  caused  by  sparks  from  defend-  eaate. 
ant*s  engine;   that,  if   the  jury    believe   the    fire, 
where    it   originally    started,    was  caused  by   sparks   from 
the    defendant's    locomotive,    and    that    said    fire    spread, 
whether    from    the    force    of    the  elements  or  the  inflam- 
mal)le  character  of  the  buildings,  and  burned  continuously 
from  building  to  building    to    plaintiff's  buildings,  and  de- 
stroyed them,  and  that  the  plaintiff  either  had  no  power  to 
arrest  the  flames,   or  was  not   present,    and    consequently 
could   not   do   anything  towards    arresting  the  flames,  the 
jury    have  the   right  to    conclude    that  the  fire  set  by  the 
defendant's  engine  was    the  proximate  cause  of  the  destruc- 
tion of  the  plaintiff's  property."       This  charge  is  assigned 
as  the  105th  error. 

"(5)  That,  if  the  jury  believe  from  the  evidence  that  the 
sparks  from  the  defendant's  engine  caused  the  fire,  and 
that  the  spread  of  the  said  fire  could  not  have  been  ar- 
rested, or  was  not  occasioned  by  any  new  or  intervening 
force,  it  does  not  matter  whether  the  buildings  belonging 
to  the  plaintiff  that  were  destroyed  were  the  first  or  the 
tenth.  The  original  fire  must  be  regarded  as  the  proxi- 
mate cause  of  the  burning  of  the  buildings.'*  This  charge 
is  assigned  as  the  io6th  error. 

Second  instruction  given  by  the  court  on  its  own  ftio- 
tion:  *•  Proximate  cause  is  what  leads  to  and  might  be  ex- 
pected directly  to  produce  the  injury ;  that  is,  such  a 
cause  as  naturally  suggests  itself  to  the  mind  of  a  prudent 
man  as  likely  to  cause  the  accident  which  produces  the 
damage.**     This  charge  is  the  I32d  error  assigned. 

Third  charge  by  the  court:  **  To  entitle  plaintiff  to  re- 
cover, the  defendant's  negligence  must  be  the  proximate 
cause  of  the  accident  which  produces  the  damage,  with- 
out intervening  carelessness  on  the  part  of  the  plaintiff,  in 
which  event  he  would  become  the  author  of  his  own  mis- 
lortune,  unless,  by  ordinary  care,  he  could  not  have  avoided 
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the  consequences  of  defendant's  negligence."      This  charge 
constitutes  the  I35d  error  assigned. 

The  fifteenth  instruction  requested  by  the  defendant  on 
the  subject  was  also  given,  as  follows :  "  The  court  in- 
structs the  jury  that  the  immediate  or  proximate  cause  of 
any  injury  is  that  which  immediately  produces  it  as  its 
natural  consequence." 

Upon  the  same  questions  the  court  below  refused  to  give 
the  following  instructions,  numbered  as  in  the  record,  re- 
quested by  the  defendant.  "(16)  The  court  further  charges 
the  jury  that,  should  they  believe  from  the  evidence  that  the 
negligence  of  the  defendant  caused  the  origin  of  the  fire  on 
the  9th  day  of  April.  1888,  in  the  town  of  Tavares,  yet,  if 
they  further  believe  from  the  evidence  that  the  wrongful 
act  or  willful  omission  of  duty  on  the  part  of  third  parties 
intervened,  and  caused  the  spread  of  the  flanies  beyond  the 
natural  sequence  growing  out  of  the  first  fire,  and  thereby 
caused  the  flames  to  consume  the  property  of  the  plaintiff, 
the  defendant  is  not  liable  bv  reason  of  the  interventioo  of 
those  causes."  The  refusal  of  the  court  to  give  this  instruc- 
tion is  assigned  as  the  I22d  error. 

"(17)  The  court  further  charges  the  jury  that,  although 
they  may  believe  from  the  evidence  that  the  fire  originated 
from  sparks  emitted  from  the  smoke  stack  of  defendant's 
engine,  and  that,  too.  bv  the  negligence  of  the  defendant,  yet 
if  they  further  believe  from  the  evidence  that  some  new  in- 
tervening force  or  agency  carried  the  fire  from  where  it  was 
first  started,  beyond  its  natural  or  proximate  sequence,  to  the 
property  of  the  plaintiff,  whereby  it  was  destroved,  defend- 
ant is  not  liable  for  the  destruction  of  plaintiff's  property, 
and  the  jury  should  so  find."  The  refusal  of  the  court  t« 
give  this  charge  is  assigned  as  the  123d  error. 

"  (18)  The  court  further  instructs  the  jury  that,  although 
they  may  believe  from  the  evidence  that  the  defendant  neg- 
ligently permitted  sparks  to  escape  from  the  smoke  stack 
of  its  engine  on  the  9th  day  of  April,  1888,  in  the  town  of 
Tavares,  whereby  fire  was  communicated  to  buildings,  and 
the  flames  from  which  were  communicated  to  the  property 
of  the  plaintiff,  which  were  thereby  destroyed,  yet,  if  they 
believe  from  the  evidence  that  after  the  beginning  of  said 
fire,  and  before  it  reached  the  property  of  plaintiff,  a 
fresh  wind  of  additional  force  arose,  and  carried  the  flames 
to  the  property  of  the  plaintiff,  the  defendant  is  not  liable 
for  such  destruction,  unless  the  jury  further  believe  from 
the  evidence  that  such  flames  would  have  been  communi- 
cated to  the  property  of  the  plaintiff  as  a  natural  conse- 
quence of  the  said  first  fire,  and  without  the  intervention   of 
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the  said  force."  The  refusal  of  the  court  to  give  this  charge 
is  assigned  as  the  124th  error. 

**  (14)  The  court  charges  the  jury  that,  although  they  may 
believe  that  the  defendtnt  was  guilty  of  negligence  in  setting 
out  fires  from  its  engines  in  the  town  of  Tavares  on  the  gtn 
day  of  April,  1888,  it  can  only  be  held  liable  for  the  imme- 
diate or  proximate,  and  not  the  remote,  causes  of  the  injurv 
resulting  therefrom."  The  refusal  of  the  court  to  give  whicli 
charge  is  assigned  as  the  121st  error. 

After  full  consideration  of  the  evidence  as  to  whether  it 
furnishes  any  groundwork  for  the  suppositions  premised  in 
these  four  instructions  that  were  asked  and   refused  to  be 

f^iven,  we  are  unable  to  see  that  there  was  error  in  such  re- 
usal  so  to  ^ive  them.  And  this  for  two  reasons:  (i)  Be^ 
cause  we  fail  to  discover  in  the  record  any  modicum  of  evi- 
dence, even,  that  would  furnish  a  basis  for  the  premises  sup- 
posed in  the  first  three  of  these  instructions.  As  to  the 
sixteenth  instruction  above,  ^at  was  asked  and  refused  to 
be  given,  the  premise  upon  which  the  defendant  sought 
therein  to  construct  the  defense  of  intervening  cause  is 
"  that,  if  the  jury  believe  from  the  evidence  that  the  wrong- 
ful act  or  willful  omission  of  duty  on  the  part  of  third  par- 
ties intervened,  and  caused  the  spread  of  the  flames  beyond 
the  natural  sequence  growing  out  of  the  first  fire,  and 
thereby  caused  the  flames  to  consume  the  property  of  the 
plaintiff,  the  defendant  is  not  liable,"  etc.,  we  cannot  find  in 
the  record  even  a  spark  of  evidence  tending  to  prove  that 
any  act  of  commission  or  omission  of  any  third  party  inter- 
vened and  caused  the  spread  of  the  flames  beyond  the 
natural  sequence  of  the  first  fire.  So,  also,  do  we  fail  to  find 
the  evidence  in  the  record  upon  which  to  base  the  premise 
of  the  seventeenth  instruction  asked  above,  and  refused  to 
be  given.  The  supposed  fact  premised  therein  is  "that 
some  new  intervening  force  or  agency  carried  the  fire  from 
where  it  was  first  started  beyond  its  natural  or  proximate 
sequence  to  plaintiff's  property,  and  destroyed  it,"  etc.  There 
is  no  evidence  in  the  record  out  of  whicH  this  statement  of 
fact  could  reasonably  have  been  deduced. 

And  so  with  the  eighteenth  instruction  above,  asked  and 
refused  to  be  given.  It  is  premised  upon  the  assumption 
of  the  fact  that  "  a  fresh  wind  of  additional  force  arose  and 
carried  the  flames  to  the  property  of  the  plaintiff,"  etc.;  but 
we  fail  to  see  in  the  record  proof  from  which  this  assump- 
tion of  fact  could  reasonably  have  been  deduced  sufficient 
to  predicate  thereon  the  askings  contained  in  this  eighteenth 
instruction  refused,  even  if  the  coming  up  of  a  sudden  wind 
could  properly  be  regarded  as  such  an  intervening  agency 
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as  could  not  reasonably  have  been  expected.  In  the  argu- 
ment of  the  cause  it  was  contended  with  great  ingenuity  by 
the  counsel  presenting  this  branch  of  the  defense,  that  there 
was  foundation  for  this  charge  in  that  part  of  the  evidence 
of  the  plaintiff*s  witness,  W.  S.  Blaisdel,  wherein  he  says 
**  that  the  smoke  was  rising  up  straight,  and  the  wind  was 
sufficient  to  drive  it  a  little  towards  the  east — the  heavier 
fire ;  the  contention  of  the  argument  being  that  because  the 
smoke  rose  straight  up,  it  could  be  inferred  therefrom  that 
when  the  fire  first  started  there  was  no  wind  blowing ;  but 
this  witness  in  the  same  sentence  says  that  the  wind  was 
sufficient  to  drive  the  smoke  and  the  heavier  fire  a  little  to 
the  east.  And  in  another  part  of  his  testimony  this  witness 
says:  **  The  wind  was  to  the  southeast,  and  the  water  was 
pretty  rough  "  (meaning  the  water  of  a  lake,  on  the  shore  of 
which  the  town  of  Tavares  is  situated.)  And  it  was  further 
contended  in  the  argument  that  there  was  food  for  this 
eighteenth  instruction  in  the  following  piece  of  testimony 
of  the  plaintiS*s  witness,  J.  H.  Sears:  "  My  first  notice  of 
the  flames  was  seeing  them  rush  under  and  between  the 
buildings^  Then  the  flames  communicated  from  one  build- 
ing to  the  adjoining.  The  wind  seemed  to  freshen,  if  any- 
thing." The  fact  was  lost  sight  of  in  the  argument  that  this 
same  witness  in  another  part  of  his  evidence  stated  that  be- 
fore any  of  the  buildings  caught,  while  he,  with  another, 
were  trampling  out  burning  coals  of  fire  near  to  and  along 
the  sidewalk,  "  the  wind  was  blowing  quite  fresh."  We  be- 
lieve it  to  be  a  philosophic  truth,  capable  at  any  time  of 
practical  demonstration,  that  every  extensive  fire  so  rarifies 
the  air  within  the  radius  of  its  heat  as  to  create  a  vacuum, 
into  which  the  denser  surrounding  air  rushes  to  fill  the  void 
so  abhorrent  to  nature.  The  witness  Sears  does  not  state 
whether  the  "  seeming  *'  freshening  of  the  wind,  about  which 
he  s[)eaks,  went  to  any  greater  extent  in  this  instance  than 
was  the  natural  consequence  of  so  large  a  conflagration. 
We  confess  our  inability,  even  in  the  light  of  the  ingenuity 
displayed  in  the  argument  of  counsel,  to  see  anything  in 
these  detached  parcels  of  evidence  upon  which  the  assump- 
tion of  fact  in  these  refused  instructions  can  reasonably  be 
predicated,  particularly  when  considered  in  connection  with 
other  parts  of  the  testimony  of  the  same  witnesses  from 
whose  evidence  they  are  excerpted.  < 

It  is  well  settled  that  instructions  of  law  must  be  predi- 
cated upon  some  evidence  that  has  been  introduced  at  the 
trial ;  and  that  a  refusal  to  give  instructions  that  are  mere 
abstract  propositions,  not  based  on  any  color  of  evidence  in 
the  case,  affords  no  ground  of  exception.     Randall  v,  Parra- 
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more,    i    Fla.  409;    Proctor  v.  Hart,  5  Fla.  465;  Judge  v. 
Moore,  9  Fla.  269. 

Second.  The  other,  or  second,  reason  why  we  think  there 
was  no  error  in  the  refusal  to  give  the  above  four  instructions 
asked  by  the  defendant  is  that  we  think  the  substance  of  the 
propositions  of  law  contained  therein,  in  so  far  as  they  were 
proper,  are  fully  embraced  in  and  covered  by  the  instructions 
above  quoted,  that  were  given  by  the  court.  The  instruc- 
tions given  embrace  the  law  as  fully  as  was  warranted  by  the 
evidence  in  the  case.  The  fourteenth  refused  instruction 
above  might  properly  have  been  given,  as  it  states  the  law 
correctly,  and  contains  no  assumption  of  fact  not  warranted 
by  the  evidence ;  but  its  proposition  of  law  is  fully  covered 
in  substance  by  the  instructions  that  were  given,  and  there 
was,  therefore,  no  error  in  the  discarding  thereof  by  the 
court.  Nickels  v.  Mooring,  16  Fla.  76;  Wooten  v.  State,  24 
Fla.  335. 

The  proposition  of  law  desired  by  the  first  three  of  the 
above  cfiscarded  instructions  to  be  impressed  upon  the  jury 
was  that  the  defendant  company  was  not  liable  for  g^„^_i^in. 
the  destruction  of  the  plaintiff's  property  by  the  buitywhen 
fire  originated  through  the  defendant's  negligence,  lire  in  c*nH«d 
if,  from  the  evidence,  it  appeared  that  some  new  •>7»«w>»t«»'" 
independent  agency  intervened,  and  that  such  inter-  ^'"  ■••^^•■'y 
vening  agency  caused  the  destruction  of  plaintiff's  property. 
While,  as  before  stated,  we  have  been  unable  to  find  any  evi- 
dence upon  which  to  build  the  theory  of  "  interveningK:ause" 
in  this  case,  yet  we  think  the  5th,  2d,  3d,  and  isth  charges 
above,  that  were  given,  instructed  the  jury,  as  fully  as  was 
warranted  by  the  evidence,  that  the  defendant  was  not  liable 
if  plaintiff's  loss  was  the  result  of  any  new  intervening  force 
or  agency  ;  and  that  it  was  not  liable  unless  the  plaintiff's  loss 
was  the  direct,  proximate,  and  natural  consequence  of  its 
negligence.  We  have  carefully  considered  the  great  number 
of  authorities  cited  by  all  the  council  in  their  briefs,  besides 
many  others  suggested  by  those  cited,  and  we  think  that  the 
instructions  given  upon  this  feature  of  the  case,  as  above 
quoted  are  fullj  sustamed,not  only  by  the  numerical  strength 
of  the  authorities,  but  by  the  clearness  and  force  of  the 
reasoning  therein,  and,  to  our  minds,  by  the  soundness  of  the 
principles  therein  enunciated.  There  seems  to  be  no  fixed 
rule  by  which  accurately  to  apply  the  maxim  causa  proxima, 
non  remota,  spectatur  to  the  circumstances  of  every  individual 
case ;  each  case  necessarily  depending  for  the  applicability 
of  this  rule,  upon  its  own  peculiar  facts.  But  in  Parsons  on 
Contracts  (volume  3,  p.  180,  7th  Ed.)  we  find  the  clearest  and 
most  comprehensive  explanation  of  the  maxim,  and  a  formula 
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for  its  application  that  will  furnish  a  test  in  almost  every 
case,  in  the  following  terse  language:  "Every  defendant 
shall  be  held  liable  for  all  of  those  consequences  which  might 
have  been  foreseen  and  expected  as  the  result  of  his  conduct, 
but  not  for  those  which  he  could  not  have  foreseen,  and  was 
therefore  under  no  moral  obligation  fo  take  into  his  con- 
sideration." The  same  author  (A/.)  says,  as  to  the  test 
whether  a  cause  of  damage  was  proximate  or  remote  :  **  Did 
the  cause  alleged  produce  its  effect  without  another  cause 
intervening,  or  was  it  made  operative  only  through  and  by 
means  of  this  intervening  cause?" 

In  Fent  v,  Toledo  &  W.  R.  Co.,  59  III.  349,  a  case  almost 
on  all  fours  with  the  one  under  consideration,  in  which  a 
locomotive,  passing  through  a  village,  threw  out  great 
quantities  of  unusually  large  cinders,  and  set  on  fire  a  ware- 
house near  the  track,  from  which  the  plaintiff's  building  was 
destroyed,  200  feet  distant,  the  weather  at  the  time  being 
very  dry,  and  the  wind  blowing  freely.  Chief  Justice  Law. 
RENCE,  rendering  one  of  the  ablest  opinions  upon  this  sub- 
ject we  have  seen,  in  which  many  authorities  are  reviewed, 
says :  **  We  believe  there  is  no  other  just  or  reasonable  rule 
ihan  to  determine  in  every  instance  whether  the  loss  was  one 
which  might  reasonably  have  been  anticipated  from  the  care- 
less setting  of  the  fire,under  all  the  circumstances  surrounding 
the  careless  act  at  the  time  of  its  performance.  If  loss  has 
been  caused  by  the  act,  and  it  was,  under  the  circumstances, 
a  natural  consequence  which  any  reasonable  person  could 
have  anticipated,  then  the  act  is  a  proximate  cause,  whether 
the  house  burned  was  the  first  or  the  tenth,  the  latter  being 
so  situated  that  its  destruction  is  a  conseq^uence  reasonably 
to  be  anticipated  from  setting  the  first  on  hre." 

Whether  the  injury  complained  of  is  the  proximate  result 
of  the  defendant's  negligent  act,  o-  whether  the  injury  was 
too  remote  from  the  original  cause,  and  was  brought  about 
bv  some  independent  intervening  force  or  agency,  are  ques- 
tions of  fact  peculiarly  an^  exclusively  within  the  province 
of  the  jury  to, determine.  These  propositions,  though  not  in 
the  same  forms  of  expression  here  used,  are  substantially 
embraced  in  the  instructions  above  that  were  given ;  and  the 
soundness  of  them'as  propositions  of  law  are  fully  sustained 
by  the  following  authorities ;  Pennsylvania  R.  Co.  zf.  Hope, 
80  Pa.  St.  373 ;  Atchison,  T.  &  S.  F.  R.  Co.  7'.  Bales,  16  Kan. 
252  ;  Atchison,  T.  &  S.  F.  R.  Co.  7\  Stanford,  12  Kan.  354; 
Clemens  t^^Hannibal  &  St.  J.  R.  Co.,  53  Mo.  366;  Poeppers 
7'.  Missouri,  K.  &  T.  R.  Co.,  67  Mo.  715 ;  Perry  7'.  Southern 
Pac.  R.  Co.,  50  Cal.  578;  Louisville,  N.  A.  &  C.  R.  Co.  7/. 
Krinning,  87  Ind.  351  ;  Doggett  7'.  Richmond  &   D.  R.  Co., 
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78  N.  Car.  305 ;  Railroad  Co.  v.  Gantt,  39  Md.  115  ;  Kuhn  v. 
Jevvett,  32  N.  J.  Eq.  647;  Murphy  v.  Chicago  &  N.  W.  R. 
Co.,  45  Wis.  222  ;  Rigby  v,  Hewitt,  5  Exch.  240 ;  Smith  v, 
London  &  S.  W.  R.  Co.,  L.  R.  5  C.  P.  98  ;  Kellogg  v.  Chicaeo 
&  N.  W.  R.  Co.,  26  Wis.  223. 

The  following  clause  in  the  fifth  instruction  asked  for  by 
the  plaintiff,  and  given  :  "  The  original  fire  must  be  regarded 
as  the  proximate  cause  of  the  burning  of  the  build- 
ing,"— is  strenuously  urged  as  error.  Had  this  JJl^]^'^/'''' 
proposition  been  given  as  an  independent  abstract  ii^teiliiM.*' 
utterance,  without  any  explanation  or  qualification, 
we  have  no  doubt  of  its  impropriety  in  a  case  like  this;  but, 
in  considering  it,  reference  must  be  had  to  that  which  pre- 
cedes it  in  the  same  charge.  When  read  in  connection  with 
the  rest  of  the  same  charge  it  is  nothing  more  than  the  ex- 
pression of  the  conclusion  to  be  reached  if  the  hypothetical 
proposition  put  in  the  preceding  part  of  the  charge  should 
be  found  in  the  affirmative.  The  objectionable  clause  might 
just  as  well,  and  possibly  with  > more  forceful  grammatical 
construction,  have  been  placed  at  the  beginning  o?  the  charge, 
when  it  would  have  read  as  follows :  **  The  original  fire  must 
be  regarded  as  the  proximate  cause  of  the  burning  of  the 
building  if  the  jiiry  believe  from  the  evidence  that  the  sparks 
from  defendant's  engine  caused  the  fire,  and  that  the  spread 
of  the  said  fire  could  not  have  been  arrested,  or  was  not  oc- 
casioned by  any  new  or  intervening  force  ;  it  does  not  mat- 
ter whether  the  buildings  belonging  to  the  plaintiff  that  were 
destroyed  were  the  first  or  the  tenth."  By  this  transposition 
of  sentences,  without  change  of  verbiage,  it  at  once  appears 
that  there  was  no  error  in  the  clause  objected  to,  connected, 
as  it  was,  with  the  preceding  part  of  the  charge. 

Vn.  As  to  the  measure  of  damages,  the  following  instruc- 
tions, numbered  here  as  in  the  record,  were  given  to  the 
jury:  **(2i)  That  the  measure  of  damage  in  cases 
of  this  kind  is  the  value  of  the  property  at  the  Jj'lj,'"".*",, 
time  it  was  destroyed,  with  interest  at  the  rate  of  of  danimgct! 
eight  per  cent,  per  annum  ;  that  the  jury  have  the 
right  to  arrive  at  this  value  from  the  testimony  of  the  wit- 
nesses, of  the  weight  and  credibility  of  which  they  are  the 
sole  judges."    (i  17th  error  assigned.) 

"(8)  [General  charge  by  the  court]:  If  the  jury  believe 
from  the  evidence  that  the  fire  which  destroyed  plaintiff's 
property  was  caused,  as  laid  down  in  the  declaration,  by  the 
negligence  of  the  defendant  as  a  proximate  cause,  and  that 
no  negligence  of  the  plaintiff  concurred  as  contributing  to 
the  result,  the  plaintiff  is  entitled  to  recover  trom  the  defend- 
ant the  value  of  the  property  destroyed  at  the  time  and  plac& 
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of  its  destruction,  which  value  you  must  arrive  at  from  the 
evidence,  with  eight  percent,  per  annum  interest  added  from 
the  9th  ot  April,,' 1 888,  to  this  time."     (138th  error  assigned.) 

Upon  the  same  question  the  following  instructions  were 
asked  for  by  the  defense,  and  refused  to  be  given  by  the 
court,  numbered  here  also,  as  in  the  record,  to  wit:  "(28) 
The  court  instructs  the  jury  that,  should  they  find  from  the 
evidence  that  the  defendant  is  liable  for  the  burning  of 
plaintiff*s  property,  in  estimating  the  damages  for  the  prop- 
erty destroyed  they  must  be  governed  by  the  market  value 
of  the  property  at  the  time  and  place  it  was  destroyed."  (Its 
refusal  is  assigned  as  the  128th  error). 

**(29)  That  it  devolves  upon  the  plaintiff  to  prove  by  a 
preponderance  of  evidence,  the  market  value  of  the  property 
destroyed."     (Its  refusal  is  assigned  as  the  129th  error.) 

**  (30)  That,  should  the  jury  find  from  the  evidence  that 
defendant  is  liable  for  the  burning  of  plaintiff^s  property,  in 
estimating  the  damages  resulting  therefrom  they  are  con- 
fined to  the  market  value  of  the  property  destroyed  at  the 
time  and  place  of  its  destruction,  and  they  are  not  to  be 
governed  alone  by  the  cost  of  the  property  to  the  plaintiff; 
but  they  may  take  into  consideration  the  age  of  the  prop- 
erty destoyed,  its  deterioration  from  use,  its  situation,  the 
quality  of  its  materials,  and  all  other  facts  given  in  evidence 
which  bear  on  the  market  value  of  the  property  at  the  time 
and  place  it  was  destroyed."  (Its  refusal  is  assigned  as 
the  130th  error.) 

The  law  as  to  what  is  the  "  measure  of  damage  "  in  the 
abstract,  in  cases  where  the  property  of  one  has  been  de- 
stroyed, unintentionally,  but  by  the  negligence  or 
How  dam-  carelessness  of  another,  where  there  is  no  ele- 
beflixed""  ment  of  willfulness  or  maliciousness  in  the  de- 
struction, is  well  settled  to  be  "just  compensation 
in  money  for  the  property  destroyed ;"  such  an  amount  as 
will  fully  restore  the  loser  to  the  same  property  status  that 
he  occupied  before  the  destruction.  To  arrive  at  the 
amount  of  such  compensation,  inquiry,  in  the  absence  of 
malice,  is  necessarily  confined  strictly  to  the  ascertainment 
of  the  value  of  the  properties  destroyed,  with  such  incidents 
of  interest  for  the  retention  of  such  value  from  the  person 
entitled  thereto  as  may  be  sanctioned  by  law.  The  conten- 
tion of  the  appellant  in  urging  as  error  the  giving^  of  the 
above-quoted  instructions  by  the  court  on  this  subject*,  and 
the  refusal  to  give  the  above  instructions  by  it  asked  for,  is 
that  the  plaintiff,  in  establishing  the  value  of  his  destroyed 
properties,  should  have  been  confined  to  proof  of  its  market 
value  at  the  time  and  place  of  its  destruction ;  and  that  the 
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admission  of  evidence  as  to  the  original  cost  of  the  proper- 
ties,  and  as  to  the  depreciation  thereof  from  its  original  cost 
by  usage  or  otherwise,  was  erroneous  ;  and  that  it  was  error 
to  instruct  the  jury  that  the  plaintiff  was  entitled,  as  matter 
of  law,  to  interest,  at  the  rate  fixed  by  law,  upon  whatso- 
ever amount  of  damages  they  might  find  the  plaintiff  to  be 
entitled  to. 

Wherever  there  is  a  well-known  or  fixed  market  price  for 
any  property,  the  value  of  which  is  in  controversy,  it  is 
proper,  in  establishing  the  value,  to  prove  such  ^^^^^^ 
market  value  ;  but,  in  order  to  say  of  a  thing  that  it  p^ice  m 
has  a  market  value,  it  is  necessary  that  there  shall  meMnraof 
be  a  market  for  such  commodity ;  that  is,  a  de-  <««»•»•»- 
mand  therefor, — an  ability,  from  such  demand,  to  fj,'*/,*"**" 
sell  the  same  when  a  sale  thereof  is  desired. 
Where,  therefore,  there  is  no  demand  for  a  thing, — no  ability 
to  sell  the  same, — then  it  cannot  be  said  to  have  a  market 
value  "at  a  time  when,  and  at  a  place  where,"  there  is  no 
market  for  the  same.  We  think  it  would  have  been  a  very 
harsh  rule  in  a  case  like  this  to  have  confined  the  plaintiff  to 
proof  of  the  market  value  of  the  property  at  the  time  and 
place  of  its  destruction,  in  the  absence  of  proof  that  at  the 
time  and  place  of  such  destruction  there  was  a  market  for 
such  property.  In  cases  where  property  is  of  a  well-known 
kind  in  general  use,  having  a  recognized  standard  value,  it 
is  not  proper  to  circumscribe  the  proof  of  such  value 
within  the  limits  of  the  market  demand  at  the  time 
when,  and  at  the  place  where,  it  was  destroyed.  Were 
the  rule  contended  for  to  prevail,  then  the  compensation  for 
personal  properties,  confessedl}'  worth  thousands  of  dollars, 
would  be  reduced  to  a  pittance  in  cents  if  destroyed  en 
route  from  market  to  market,  in  a  thinly-settled,  barren 
country  where  there  was  no  demand,  simply  because  of  the 
accident  of  **  time  and  place  "  of  its  destruction.  In  actions 
of  this  kind,  where  the  value  of  the  properties  destroyed  is 
the  criterion  of  the  amount  of  damage  to  be  awarded,  and 
the  property  destroyed  has  no  market  value  at  the  place  of 
its  destruction,  then  all  such  pertinent  facts  and  circum- 
stances are  admissible  in  evidence  that  tend  to  establish  its 
real  and  ordinary  value  at  the  time  of  its  destruction  ;  such 
facts  as  will  furnish  the  jury,  who  alone  determine  the 
amount,  with  such  pertinent  data  as  will  enable  them  rea- 
sonably and  intelligently  to  arrive  at  a  fair  valuation;  and  to 
this  end  the  original  market  cost  of  the  property  ;  the  man- 
ner in  which  it  has  been  used  ;  its  general  condition  and 
quality  :  the  percentage  of  its  depreciation  since  its  purchase 
or  erection,  from  use,  damage,  age,  decay,  or  otherwise, — are 
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all  elements  of  proof  proper  to  be  submitted  to  the  jury 
to  aid  them  in  ascertaining  its  value.  And  to  establish 
value  in  such  cases  the  opinions  of  witnesses  acquainted 
with  the  standard  value  of  such  properties  are  properly  ad- 
missible. Sullivan  v.  Lear,  23  Fla.  463;  Lafayette,  B.  &  M. 
R.  Co.  V.  Winslow,  66  111.  219;  i  Thomp.  Trials,  §  380;  Ohio 
&  M.  R.  Co.  V.  Irvin,  27  III.  178;  White  v,  Hermann,  51  111. 
243  ;  Pennsylvania  &  N.  Y.  R.  &  Canal  Co.  v.  Bunnell,  81  Fa. 
St.  414;  Vandinet/.  Burpee,  13  Mete.  (Mass.)  288. 

Judge  CooLEY,  in  Continental  Ins.  Co.  v,  Horton,  28  Mich. 
175,  in  speaking  of  evidence  based  on  a  knowledge  of  the 
purchase  price  of  property,  says:  "  The  objection  that  the 
daughter  of  the  plaintiff  was  allowed  to  testify  to  the  value 
of  articles  burned,  without  having  been  shown  to  possess 
the  proper  knowledge  to  qualify  her  to  speak  as  an  expert, 
was  not  well  taken.  She  testified"  that  she  bought  a  good 
many  of  the  articles,  and  was  present  when  others  were 
bought.  On  this  evidence  she  had  some  knowledge  of  values 
which  it  was  proper  she  should  communicate  to  the  jurv. 
The  extent  of  that  knowledge,  and  its  sufficiency  as  a  basis 
for  a  verdict,  were  to  be  tested  by  her  examination,  and  by 
the  good  sense  and  judgment  of  the  jurors."  Coburn  f. 
Goodall,  y2  Cal.  498;  Com.  v.  Sturtivant,  117  Mass.  122; 
Derb}'^  t/.  Gallup,  5  Minn.  119,  (Gil.  85),  The  Slavers,  2  Wall. 
(U.  S.)  375  ;  Johnson  v.  Warden,  3  Watts,  (Pa.)  104;  Whipple 
V.  Walpole,  10  N.  11.  130;  Joy  v.  Hopkins,  5  Den.  (N. 
Y.)  84. 

In  Norman  v.  Wells,  17  Wend.  (N.  Y.)  136,  the  court  says: 
"  The  ordinary,  and  in  general  the  only,  legal  course  is  to 
lay  such  facts  before  the  jury  as  have  a  bearing  on  the  ques- 
tion of  damages,  and  leave  them  to  fix  the  amount.  They 
are  the  only  proper  judges.  They  are  impartial,  and  ca- 
pable of  entering  into  these  ordinary  matters." 

In  Clark  v.  Baird,  9  N.  Y.  183,  Johnson,  J.,  delivering  the 
opinion,  says  :  "  Upon  thi»  ground,  as  well  as  upon  that  of 
superior  convenience  and  the  constant  reception  of  such 
testimony  upon  trials  without  objection,— a  tacit,  but  strong, 
proof  of  its  propriety, — it  must  be  deemed  established  that, 
upon  a  question  of  value,  the  opinion  of  a  witness  who  has 
seen  the  thing  in  question,  and  is  acquainted  with  the  value 
of  similar  thmgs,  is  not  incompetent  to  be  submitted  to  a 
jury."  Hamer  v,  Hathaway,  33  Cal.  117;  Rogers  v.  Me- 
chanics Ins.  Co.,  I  Story  (  U.  S. )  603  ;  Blydenburg  v.  Welsh, 
I  Baldw.(  U.  S.)'33i  ;  VVhitbeck  v.  New  York  Central  R.  Co., 
36  Barb.  (N.  Y.)  644 ;  Lusez'.  Jones,  39  N.  J.  Law,  707  ,  Brown 
V,  Werner,  40  Md.  15;  Allison  v.  Chandler,  11.  Mich.  542, 
Fremont,  E.  &  M.  V.  R.  Co.  v,  Marley,  25  Neb.  138;  Browne 
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V,  Moore,  32  Mich.  254.  We  think  the  evidence  as  to  values 
admitted  in  this  case  were  fully  confined  within  the  limits  of 
the  principles  announced,  and  that  there  was  no  error  in  the 
admission  of  such  testimony,  nor  in  the  giving  of  the  instruc- 
tions above  quoted  upon  the  question  of  the  measure  of 
damages  nor  in  the  refusal  to^ive  the  above  quoted  instruc- 
tions  asked  for  by  the  appellant. 

It  is  also  contended  by  appellant  that  the  sole  proof  of 
value,  excepting  the  evidence  of  Randolph  as  to  the  rental 
payable  by  him,  is  by  or  upon  the  theory  of  prov- 
ing cost,  and  then  the  depreciation,  and  making  ^^^^^^ 
this  the  test  of  value.  Mr.  Alexander  St.  Clair-  p^pe7ty-Ve. 
Abrams,  a  witness  for  plaintiff,  was  permitted,  prvciation. 
without  objection  from  defendant,  to  describe 
minutely  the  hotel,  which  was  originally  built  in  1882, 
and  enlarged  in  1886  to  a  four-story  building  with  tower,  and 
the  kind  and  quality  of  the  timber  and  materials  of  which  it 
was  constructed,  lurnished,  plastered,  and  painted.  He 
saj^s  when  the  building  was  first  put  up  he  was  present,  act- 
ing as  the  superintendent  of  it,  almost  every  day,  and  then 
owned  a  saw-mill  at  Tavares,  at  which  the  lumber  put  into 
the  building  was  manufactured  from  the  best  logs.  He  also 
described  with  fullness  the  other  buildings,  and  the  furniture 
and  other  personal  property  belonging  to  the  plaintiff  com- 
pany involved  in  this  suit.  He  was  then  asked  what  it  cost 
to  construct  the  hotel,  and  defendant  objected,  on  the  ground 
that  it  was  "  not  the  proper  way  to  prove  the  true  measure 
of  damages,  the  true  measure  being  the  market  value  of  the 
property  at  the  time  and  place  of  its  destruction  ; "  and  the 
objection  was  overruled  and  exception  taken.  At  this  junc- 
ture it  was  stated  to  the  court  on  behalf  of  plaintiff  that  this 
evidence  of  cost  was  not  offered  as  evidence  of  the  value, 
and  that  the  plaintiff  ndmitrcd  that  the  value  of  the 
property  at  the  time  of  the  fire  was  the  true  measure  of 
damage,  and  that  this  statement  of  cost  was  put  in  for  the 
purpose  of  enabling  plaintiff  to  show  by  subsequent  testi- 
mony what  the  value  was  at  time  of  the  fire.  The  witness  then 
testified  that  the  hotel  building,  with  tower  and  outbuildings, 
and  its  appurtenances,  cost  over  $42,000.  That  when  the 
first  building  was  put  up  the  cost  of  building  material  and 
labor  and  the  freignts  were  much  higher  than  when  the  ex- 
tension was  made  ;  and  that  he  had  a  personal  knowledge  of 
the  cost  of  lumber,  as  he  was  for  five  years  actually  engaged 
in  and  was  at  the  time  in  the  saw-mill  business  ;  and  that, 
when  the  extension  was  made,  the  cost  of  labor  and  mate- 
rial was  about  the  same  as  when  the  fire  took  place ;  that  the 
condition  of  the  building  was  perfect;  that  in  1886,    when 
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the  extension  was  made,  he  had  the  original  building  exam- 
ined, helped  to  examine  it,   and  found  everything  in  perfect 
condition  ;  that  at  the  time  of  the  fire  the  paint   was  faded, 
but  the    walls  were  perfect  and    unmarked,  and    the    ceil- 
ing good  in  condition,  and  th^  wood-work  all  as  sound,  ap- 
parently, as  the  day   it  was  built;  that  he  had  constructed 
30  or  40   buildings    since    he    had    been    in    Florida,    they 
ranging  from  a  little  shanty  to  an  hotel.     Here  the  plaintiff's 
attorney  asked  him  what  he  estimated  the  value  of  the  hotel 
to  have  been  on  the  day  of  the  fire,  and  defendant  objected, 
because  it  sought  to  elicit  an  opinion  from  the  witness,  who 
had  not  so  far  properly  qualified  as  an  expert,  or  shown  him- 
self legally  qualified  and  competent  to  give  an  opinion.     The 
question    being    withdrawn,  he   stated  that  he  was   familiar 
with    the  construction  of   buildings,    and    that    there    was 
no  arbitary  rule  governing  the  deterioration  of  any  building, 
and  was  thoroughly  acquainted  with  the  hotel  at  the  time  of 
its  burning,  and  had  been  ever  since  its  construction.     Here 
being  again  asked   what  the  value  of   the  hotel  was  on  the 
clay  of  tlie  fire,  he,  after  objection,  no  ground   being  stated, 
and  exception,  by  defendant,  to  the  ruling  of  the  court,    re- 
plied that   he  estimated  the  value  of  the  hotel  with  the  out- 
buildings on  the  day  of  the  fire  at  $35,000,  stating  again  that 
the  building   on    that  day  was  in  perfect  condition,   except 
painting  on  three  sides;  the  flooring  and  interior  painting, 
frame,    and    everything    being    in    perfect    condition ;    and 
that    he    arrived    at    his     estimate    of     the    value    at    the 
time    from   his    personal    knowledge   of   the    prices  of   ma- 
terials  and  labor   in    April,  1888,  as  compared  with  prices 
of    labor    and     material    in    the  previous  years    in   which 
the  building    was   constructed.       That  in    1882,    when  the 
building     was    put   up,  lumber    was    considerably    higher 
in    price    than  in   1886,  when  he  enlarged  it.     Rough   lum- 
ber   was   "from   $15    up;"  dressed    lumber    in    the    same 
proportion.     In  1886  rough  lumber  had   fallen   to  $12,  deliv- 
ered  in   Tavares.      In  1888  mill  lumber   was  $10;    selected 
lumber,  not  all  heart,  $12  ;  all  heart,  free  from  knots  or  wind- 
shakes,  in  1886,  could  not  have  been  purchased  for  less  than 
$15  or  $16  a  thousand,  delivered  in  Tavares.     That  he  spoke 
particularly  of  the   first    building,    where   he  selected    and  * 
delivered  nearly  all  the  lumber  put  in  it,  superintending  the 
loading  of  the  wagons  and  hauling  to  the  building,  and  thinks 
he  can  safely  say  that  there  was  not  one  stick  of  timber  put 
in  the  first  building  that  had  a  windshake  or  knot  in  it;  all 
was  soft,  heart   pine    lumber.     That   they  had   probably   a 
million  feet  to  select  from  in  the  yard.     That  the  hardware  in 
the  building  was  all  purchased   by  him  personally,  from  dil- 
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ferent  parties  in  New  York,  Jacksonville,  and  elsewhere; 
and  that  he  was  acting  superintendent  of  the  construction  of 
the  little  building  and  the  enlargement  of  it. 

He  also  testified,  subject  to  the  objection  that  it  was  im- 
proper and  incompetent,  that  he  had  the  store  at  the  corner 
of  New  Hampshire  avenue  constructed,  and  was  there  nearl}' 
every  day,  and  his  office  was  on  the  second  floor,  and  per- 
sonally made  repeated  examinations  of  the  building,  as  he 
did  all  his  other  buildings  in  Tavares,  and  it,  with  its  annex, 
cost  $4,000;  several  hundred  dollars  being  spent  for  certain 
decorations,  which  had  been  taken  away  before  the  fire;  and 
the  building,  witti  its  annex,  he,  from  his  knowledge  of  the 
price  of  material  and  labor  in  April,  1888,  estimates  at  the 
value  of  $3,500;  that  the  building  east  of  this  one  was  con- 
structed by  witness.  The  newspaper  office  was  on  its 
second  floor,  and  the  paper  was  owned  and  published  by  him 
for  several  years,  and  he  was  almost  daily  in  the  newspaper 
office,  and  examined  the  building  frequently,  and  that  it  cost 
$2,000;  and  witness  was  familiar  with  its  value  on  the  day 
of  the  fire,  and  estimates  it  at  $1,400.  That  the  stable,  which 
he  says  he  constructed  and  helped  to  do  rfie  carpenter  work 
on,  was  built  in  1885,  and  cost  about  $1,500  ;  and  he  estimates 
the  value  of  the  building,  with  which  he  says  he  was  fami- 
liar, at  about  $1,000.  That  he  had  the  cottage  on  Ruby 
street  constructed,  and  it  had  cost  about  $600  or  $700  at  the 
time  of  the  fire,  and  he  estimated  its  value  then  at  about  $400. 
That  he  had  a  cottage  on  East  Ruby  street  built,  and  was  fre- 
quently in  it,  and  it  cost  $400  or  $500 ;  and  he  was  familiar 
with  its  value  on  the  day  of  the  fire,  and  estimates  it  at  about 
$200.  That  he  was  acquainted  with  'the  value  of  the  three 
remaining  cottages,  having  had  them  constructed  under  his 
supervision.  That  they  cost  about  $350  each  ;  and  he  esti- 
mates their  value,  with  which  he  is  familiar,  at  about  $200 
each. 

That  in  estimating  the  value  of  the  hotel  at  the  time  of  the 
fire  he  makes  allowance  for  the  deterioration  of  the  build- 
ing. That  the  deterioration  of  a  building  of  that  character 
— a  wooden  building,  of  yellow  pine — depends  largely  on 
the  quality  of  the  timber  put  into  it.  If  it  is  clear,  heart 
lumber,  free  from  windshakes  or  knots,  and  painted  over,  and 
protected  from  the  weather,  it  is  very  difficult  to  say  when 
deterioration  begins.  If  it  is  what  is  called  "mill  run  lum- 
ber,"— that  is,  a  whole  log  taken  through,  w:ith  portions  of 
sap  in  each  board, — deterioration  will  begin  in  two  or  three, 
years,  at  times  earlier;  but  on  clear,  heart  lumber,  such  as 
was  put  into  that  building,  he  does  not  believe  there  was  a 
deterioration   of    5  per  cent,   in    10  years  on    the  building. 


6SO  J.,  T.  &  K.  W.  R.  CO.  V.  P.  L.,  T.  &  M.  CO.  [VOL.  49 

That  the  roof  of  the  building  was  covered  in  1886  with  new 
tin,  and  with  three  coats  of  paint  on  the  tin.  That  there 
could  not  have  been  any  deterioration  in  two  years.  That 
he  made  a  very  large  allowance  for  deterioration  in  the 
other  buildings;  as  the  material  was  not  so  select  as  that  put 
in  the  hotel. 

He  also  stated,  under  objection  that  it  was  "improper,*' 
ptc,  the  cost  of  the  furniture  and  outfit  of  the  hotel  was 
nearly  $15,000  gross,  or  $14,600  or  $14,700,  exclusive  of  the 
the  freight.  Fie  gives  the  cost  of  a  great  many,  if  not  all,  of 
the  separate  things  composing  this  outfit.  He  states  that  he 
was  thorouofhly  acquainted  with  this  property  on  the  day  of 
the  fire,  and  was  familiar  with  its  value  at  that  time,  having 
bought  and  sold  furniture  for  nearly  five  years  in  Tavares, 
and  having  stayed  in  the  hotel  nearly  all  the  time  up  to  a 
short  time  before  its  destruction,  and  had,  several  days  be- 
fore  the  fire,  taken  a  Mr.  Roost  over  the  entire  building,\vith 
the  view  of  renting  it  to  him  for  the  ensuing  year,  and  there- 
fore examined  everything  but  a  few  days  before  the  fire. 
The  furniture,  he  says,  was  in  complete  condition.  There 
was  but  one  bedstead  in  the  entire  furniture  that  was  hurt ; 
that  was  on  the  fourth  floor.  Some  Englishmen  got  on  a 
frolic,  and  broke  it  where  the  locks  go  into  the  sides.  That 
was  the  only  one  thing  that  was  not  in  absolutely  perfect 
condition.  "  I  estimate  the  value  of  the  entire  outfit  on  the 
day  of  the  fire  at  $10,000.  I  dealt  in  furniture  for  four  years, 
and  know  what  the  price  is;  and  I  will  state  I  could  have 
sold  the  furniture  in  my  store  for  over  $10,000., 

He  states  that  the  counters,  shelving,  etc.,  m  the  first  store 
cost  $1,150  or  $1,200,  aod  shows  his  familiarity  with  them. 
He  does  not  state  their  value.  Gives  the  cost  of  the  life- 
preservers,  maps  and  harness  at  $2,000,  and  their  value  at 
the  time  of  the  fire  as  $1,000.  That  he  purchased  the  entire 
outfit  of  printing  material  in  Cincinnati,  and  published  and 
edited  the  Tavares  Herald  for  several  years.  That  it  cost 
$1,600  there,  and  part  of  the  furniture  for  it  he  had  made  at 
Tavares  at  a  cost  of  about  $100 :  and  he  estimates  the  value 
of  this  property  on  the  day  of  the  fire  at  $1,200.  A  large 
amount  of  the  type  had  never  been  used. 

W.  P.  Floyd,  a  carpenter,  who  says  he  superintended  the 
work  of  enlarging  the  hotel,  he  having  had  charge  of  the 
carpenter  and  mason  work,  testifies  that  he  made  an  exami- 
nation of  the  original  building  before  enlarging  it,  and  found 
the  sills  sound,  and  the  plastering  good  ;  and  says  all  heart 
»pine  was  put  in  the  new  building  as  near  as  he  could  get  it, 
the  lumber  being  selected  and  the  framing  being  sawed 
out  specially  for  it.     He  describes  the  building  and  material 
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fully,  saying  that  between  $3,600  and  $3,700  were  paid  for 
carpenter's  work  alone ;  that  very  little  repair  had  to  be 
made  on  the  building  up  to  the  time  of  the  fire  ;  and  that 
he  had  charge  of  the  plaintiff  company's  work  up  to  that  time  ; 
no  repairs,  outside  of  a  pane  of  glass,  or  some  little  thing 
about  the  water-closet,  or  something  like  that.  The  building 
was  in  good  condition  at  the  time  of  the  fire.  He  also  de- 
scribes the  counters  and  shelving  of  the  corner  store,  which 
counters  and  shelves  he  regards  as  being  elaborate,  and  a 
good  solid  job,  and  in  good  condition  on  the  day  of  the  fire,, 
so  far  as  he  knew,  which  counters  and  shelves  he  estimates, 
from  his  practical  knowledge  of  building  them,  as  worth  three 
to  four  dollars  a  running  foot  on  the  day  of  the  fire,  and 
that  other  counters,  of  not  so  fine  a  quality,  were  worth  two 
dollars  per  foot.  He  did  his  trading  in  the  store,  and  was 
there  "  every  day  or  evening." 

J.  H.  Sears,  a  practical  carpenter  and  builder  of  44  years" 
experience,  and  who  had  done  building  in  Florida  for  about 
two  3'ears  before  the  fire,  and  at  Tavares,  and  is  familiar 
with  the  price  of  lumber,  building  material,  and  labor,  upon 
being  given  specifications,  diagrams,  and  photograph  as  de- 
scriptive-of  the  hotel,  was  asked  to  state  what  it  would  have 
cost  the  plaintiff  to  have  such  a  building  constructed  on 
the  9th  day  of  April,  1888,  the  day  ot  the  fire.  The  question 
was  objected  to  as  not  stating  a  proper  hypothetical  case  to 
be  submitted  to  the  jury  under  the  facts  of  the  case  at  bar, 
and  as  too  indefinite,  and  offering  too  wide  a  latitude,  and 
not  confining  the  estimate  of  the  witness  to  a  definite  build- 
ing, and  as  misleading,  incompetent  and  irrelevant;  but  the 
objection  was  overruled,  and  exception  taken.  His  reply 
was  $35,637.17,  including.  15  per  cent,  for  builders'  commis- 
sions, or  $31,207.82,  exclusive  of  such  commissions.  That 
he  lived  in  the  building  more  than  a  year,  and  that  the 
character  of  the  construction  was  very  fine  and  good.  Had 
occasion  to  notice  the  character  of  the  construction  ;  as  a 
builder  he  generally  looked  out  for  such  things.  Had  taken 
no  particular  notice  of  the  plastering  on  the  walls,  but 
Knows  it  was  a  good  job,  and  noticed  that  in  burning  down 
the  boarding  had  burned  off  the  framework,  leaving  the  skel- 
eton — the  walls — standing,  and  the  frame-work  burning  ; 
and  it  fell  piece  by  piece,  showing  it  was  thoroughly  put  up, 
•  and  solidly  constructed.  That  he  was  in  the  building  at 
times  other  than  when  he  lived  in  it.  Had  no  other  place 
to  sit  around  except  on  the  piazza  in  the  evenings.  That  he 
spent  much  time  there,  went  inside,  occupied  three  differ- 
ent  rooms  when  he  lived  there,  and  had  been  ovier  the  build- 
ing or   through   it,  except   the   upper  story,  which  he  was 
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never  in,  and  has  sufficient  personal  knowledge  of  the  build- 
ing  to  be  able  to  give  an  estimate  of  its  value  on  the  9th 
of  April,  1888.  That  the  condition  of  it  on  the  day  of  the 
fire  and.  prior  was  about  perfect.  In  reply  to  the  question 
now  put  to  him  as  to  his  estimate  of  the  value  of  the  build- 
ing on  the  day  of  the  fire,  he  replied :  "  I  have  been 
used  to  adjust  fire  losses  north,  and  am  pretty  well 
posted.  That  building  was  worth  $35,637.17  on  that 
day  of  the  fire."  He,  in  reply  to  a  subsequent  in 
quiry,  said  he  would  not  take  the  contract  to  put  up  the 
building  on  that  day  for  $31,000.  He  also  stated  that  it 
would  have  cost  $3,500  to  $4,000  to  construct  the  corner 
store  building  on  the  day  of  the  fire,  and  that  from  his 
knowledge  of  its  condition  it  was  then  well  worth  $2,600; 
and  that  the  second  store,  with  the  condition  of  which  he 
was  well  acquainted  at  the  time  of  the  fire, — it  being  good, 
— was  worth  $1,300. 

W.  A,  Miller,  a  contractor  for  buildings  of  all  kinds,  who 
lias  been  engaged  in  the  business  for  five  years,  and  lives  at 
Sanford,  Fla.,  and  was  familiar  with  the  price  of  material 
and  labor  in  1888,  and  at  the  time  of  the  fire,  stated  in  answer 
to  a  question  like  the  first  given  above  as  propounded  to 
Sears,  the  same  objection  and  ruling  and  exception  being 
made,  that  it  would  have  cost  $30,000,  and  that  there  would 
have  been  no  deterioration  in  such  a  building  in  two  years. 

C.  E.  Pearce,  a  contractor  for  thirty  vears,  and  for  eight 
years  in  South  Florida,  and  familiar  witn  the  cost  of  labor 
and  building  material  in  April,  1888,  replied  to  the  same 
question,  under  same  objection,  ruling,  and  exception,  that 
ft  would  have  cost  $27,964.20.  That  he  had  a  personal 
knowledge  of  the  price  of  lumber  dnd  woodwork,  and  some 
acquaintance  with  the  building.  Had  been  in  it,  but  his 
knowledge  of  the  building  did  not  aid  him  in  making  the 
estimates.  That  there  would  have  been  five  per  cent,  de- 
preciation in  the  building  for  the  two  years  in  that  locality, 
and,  supposing  one-third  of  it  had  been  constructed  in  1882, 
that  one-third  would  have  depreciated  over  ten  per  cent., 
but  not  if  it  had  been  thoroughly  repaired  in  1886. 

W.  T.  Cotter,  a  witness  for  defendant,  carpenter  and 
builder  of  all  kinds  for  twenty-five  years,  who  has  built  all 
classes  of  buildings  in  Florida,  in  answering  the  same  ques- 
tion, put  the  estimate  at  $18,000,  and  says  he  would  have 
built  it  for  this  price ;  and  that  the  corner  store  could  have 
been  built  for  $2,500,  correcting  a  previous  estimate  of 
$4,000 ;  and  that  the  second  store  could  have  been  built  for 
$1,100.  He  states  the  depreciation  of  buildings  in  Florida 
to  be  from  five  to  seven  per  cent. 

J  K.  B-irrett,  a  w'"-^^^^.  for  r "  '^^^ff,  who  was  in  charge  of 
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the  hotel  from  December.  1885,  to  April  20,  1886,  it  having 
been  refitted  after  he  took  charge,  and  had  been  in  the  hotel 
business  twenty  years,  describes  the  furniture  and  outfit, 
and  estimates  its  value  as  of  that  time  at  from  $7,000  to 
$7,500. 

,  E.  S.  Newell,  a  witness  for  defendant,  and  steward  in  the 
hotel  from  December,  1887,  to  February  22,  1888,  considers 
$3,000  a  very  liberal  estimate  of  value.  He  says  furniture 
in  hotels,  when  the  lease  changes  at  short  periods,  depre- 
ciates from  twenty  to  twenty-five  per  cent. 

D.  S.  Randolph,  the  lessee  of  the  hotel  from  December, 
1887,  up  to  the  time  of  the  fire,  says  the  lease  was  at 
$100  per  month,  he  to  put  in  all  repairs  ;  that  when  he  rented, 
Mr.  St.  Clair-Abrams  said  the  house  was  in  such  bad  condi- 
tion he  thought  of  shutting  it  up,  and  would  not  put  in  any 
repairs.  His  estimate  of  the  value  of  the  furniture  is  $2,575, 
and  says  the  annual  depreciation  of  furniture  in  hotels  is 
twenty  to  twenty-five  per  cent,  and  upwards  ;  that  the  linen 
depreciated  fifty  per  cent. 

There  is  an  irreconcilable  conflict  between  Newell  and 
Randolph  on  the  one  side  and  Mr.  St.  Clair-Abrams  on  the 
other  as  to  the  quantity,  quality,  and  condition  of  the  furni- 
ture in  the  hotel ;  but  it  is  sufficient,  without  mentioning 
particular  points  in  which  other  witnesses  sustain  the  last- 
named  witness,  to  say  that  the  jury  has  settled  this.  Mr.  St. 
Clair-Abrams  also  states  that  the  terms  of  the  lease  had  been 
changed  to  a  percentage  on  the  gross  income  over  a  certain 
sum,  which  is  denied  by  Randolph.  Randolph  also  stated 
that  a  great  many  panes  of  window  glass  were  out  and  that 
the  house  leaked. 

The  amount  which  it  would  have  cost  to  erect  buildings 
of  the  same  kind  on  the  day  of  the  fire,  less  a  proper  de- 
duction for  deterioration,  is  not  the  proper  measure  of 
damages  in  a  case  of  this  kind.  In  Burke  v,  Louisville  &  N. 
R.  Co.,  7  Heisk.  (Penn.)  451,  where  the  plaintiff's  dwelling 
and  contents  had  been  destroyed  by  fire  communicated  by 
sparks  from  the  railroad  company's  locomotive,  the  jury 
were  instructed  that  the  measure  of  damages  would  be  just 
what  it  would  cost  in  cash  at  the  time  and  place  of  the  burn- 
ing to  replace  the  house  and  each  article  consumed  in  it. 
This  was  held  to  be  inaccurate,  and  calculated  to  produce 
confusion  in  the  estimate  of  danjages,  and  the  better  instruc- 
tion to  be  that  the  measure  of  damages  would  be  the  value 
of  the  property  destroyed  at  the  time  and  place  of  the  de- 
struction. In  Lafayette,  B.  &  M.  R.  Co.  v.  Winslow,  66  111. 
219,  a  case  of  condemnation  of  private  property  for  railroad 
purposes,  the  company  having  taken  land  and  destroyed  the 
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buildings  upon  it,  it  is  said  :  **  For  all  the  property  of  appel- 
lees taken  by  the  corporation  for  their  uses,  or  damaged  by 
it,  just  compensation  must  be  made  to  the  owners.  If  a 
building  stands  in  the  way  of  the  road  which  it  is  necessary  to 
destroy,  its  value  must  be  paid  by  the  corporation,  and  the 
jury,  in  estimating  its  value,  will  take  into  consideration,  not 
the  value  of  the  materials  composing  the  building,  but  the 
value  of  the  building  as  such." 

The  value  of  the  property  at  the  time  and  place  of  the  fire 
is  the  question  the  jury  is  to  pass  upon.  This  the  court 
charged,  and  the  plaintiff  admitted.  Market  value  is  what 
a  thing  will  sell  for.  Pennsylvania  &  N.  Y.  R.  &  Canal  R. 
Co.  V,  Bunnell,  81  Pa.  St.  414.  To  make  a  market,  how- 
ever, there  must  be  buying  and  selling.  Blydenburgh  v. 
VV'^elsh,  I  Baldw.  (U.  S.)  340.  Property  may  have  a  value  for 
which  the  owner  may  recover  if  it  be  destroyed,  although 
it  have  no  market  value.  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Stanford,  12  Kan.  354,  380.  **  Suppose,"  asks  the  court  in  the 
case  just  cited,  **  a  rod  of  railway  track,  or  a  shade  tree,  or  a 
fresco  painting  on  the  walls  or  ceiling  of  a  house,  or  a  bushel 
of  corn  on  the  western  plains,  should  be  destroyed,  could 
there  be  no  recovery  for  these  articles  simply  because  there 
might  be  no  actual  market  value  for  the  same?"  To  fix  the 
market  value  of  a  thing,  it  seems  to  us  that  there  must  be 
a  selling  of  thiugs  of  the  same  kind.  If  there  had  ever 
been  a  sale  of  an  hotel,  or  ot  any  other  building,  in  Tavares, 
we  are  not  informed  ;  and  we  have  no  judiciau  knowledge, 
nor  does  the  record  inform  us,  that  hotels  have  a  market 
value  there.  Yet.  though  there  is  no  market  value  or  stand- 
ard value,  the  plaintiff  should  not  be  allowed  more  than  the 
property  destroyed  by  fire  on  the  9th  of  April,  1888,  was 
reasonably  worth  in  Tavares.  To  do  this  it  is  proper  to  in- 
voke the  aid  of  all  facts  calculated  to  show  its  value,  and  we 
are  unable  to  perceive  that  the  circuit  judge  erred  in  admit- 
ting the  evidence  of  the  cost  of  replacing  the  building  on 
the  day  of  the  fire.  It  was  a  fact  tending  to  show,  and 
to  be  considered  with  others,  by  the  jujy  in  determining 
what  amount  of  money  would  put  the  plaintiff  in  the  posi- 
tion in  which  he  was  at  the  time.  If  there  were  any  other 
facts  incident  to  the  condition  of  Tavares,  considered  in  a 
business  or  other  point  of  view,  calculated  to  affect  the 
value  of  this  or  any  other  property  there,  and  which  would 
qualify  or  outweigh  the  item  of  this  cost  of  restitution,  and 
such  facts  do  not  appear  in  the  record,  we  are  not  respon- 
sible. It  must  be  assumed  there  were  none  other  existing. 
By  saying  the  testimony  was  admissible  we  do  not  say  what 
weight  should  be  given  it,  nor  do  wc  come  into  conflict  with 
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the  Tennessee  and  Illinois  cases  last  mentioned.  The  evi- 
dent meaning  of  those  cases  is  that  the  cost  of  restitution  or 
of  the  materials  is  not  the  measure  of  damages  governing 
the  jury,  and  not  that  such  facts  can  never  be  considered  in 
arriving  at  the  true  value  or  measure  of  damages.  If  an 
article  has  no  market  vaUe,  its  value  may  be  shown  by 
proof  of  such  elements  or  faCts  afiecting  the  question  as 
exist.  Recourse  may  be  had  to  the  items  of  cost,  and  its 
utility  and  use.  2  Suth.  Dam.  378.  In  Luse  v.  Jones,  39  N. 
J.  Law,  707,  the  plaintiff  was  permitted  to  show  the  cost  of 
a  bedstead  as  tending  to  prove  its  value.  This  cost  was  the 
price  at  which  a  regular  dealer  in  such  articles  had  sold  it 
when  new  in  the  ordinary  course  of  trade.  "A  sale  so 
made,"  said  the  court,  "  was  evidence  of  the  market  value  of 
the  thing  when  new,  and  the  value  of  such  goods  when  worn 
can  scarcely  be  ascertained  except  by  reference  to  the  former 
price,  and  the  extent  of  the  depreciation.  Of  course,  the 
cost  alone  would  not  be  a  just  criterion  of  the  present  value, 
but  it  would  constitute  one  element  in  such  a  criterion,  and 
the  attention  of  the  jury  in  this  case  was  clearly  directed  to 
the  importance  which  it  deserved  to  have."  See, also,  Sulli- 
van V,  Lear,  23  Fla.  463,  474.  In  Whipple  v.  Walpole,  10  N. 
H.  130,  it  was  held  it  was  admissible  to  prove  what  horses 
like  those  lost  or  injured  cost  at  a  town  near  the  place  where 
the  loss  occurred.  Upon  fhe  same  principle,  and  for  even 
stronger  reasons,  we  think  that  the  cost  of  restitution  at  the 
time  of  the  destruction  of  the  building  was  an  element  which 
might  be  considered  by  the  jury  with  others  in  ascertaining 
value. 

The  suggestion  of  appellant's  brief  that  what  a  building  is 
used  for,  whether  it  was  a  home  or  a  business  house,  what 
income  was  derivable  from  it,  where  it  was  located,  what  its 
surroundings,  enter  into  the  consideration  of  value,  are,  as 
to  the  hotel,  met  by  the  evidence  in  this  case,  and,  except  as 
to  that  of  income,  the  same  may  be  said  of  the  other  build- 
ings. Whether  or  not  any  of  the  buildings  were  profitable 
as  investments  at  the  time  of  the  fire  the  defendant  could,  if 
such  evidence  was  admissible,  have  elicited  on  cross-exami- 
nation  of  plaintiff's  witnesses,  or  by  independent  testimony, 
as  might  nave  been  proper  under  the  circumstances ;  and 
the  same  may  be  said  also  of  the  suggestion  as  to  the  "  pros- 
pects" of  these  properties,  and  of  the  value  of  other 
property  in  the  vicinity,  and  of  the  land  after  the  houses 
were  burned.  **  What  were  the  whole  premises  worth  in  the 
market,  as  they  stood  at  the  time  of  tne  fire,"  is,  it  we  sub- 
stitute the  words  "  at  Tavares"  for  "  in  the  market,"  the 
question  really  submitted  to  the  jury  for  decision. 
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The  question  of  value  in  cases  where,  as  here,  there  is  no 

market  value,   is  one   peculiarly  for  the  jury.     Nothing  has 

been  permitted  to  go  to  this  jury  which  it  was  im- 

4{Mwiioaor      proper   for  them  to  consider  in  coming  to  a  con- 

fa^MWM  or    ^i^gj^^j^    jjg    ^^   |.|^g    value   of   the  several  kinds  of 

property  involved.  It  cannot  be  assumed  that 
there  were  other  persons  who  would  have  testified  to  facts 
or  circumstances  other  than  those  shown  by  the  record,  of  a 
character  to  influence  the  jurors  to  a  lower  estimate  of  the 
values,  or  have  themselves  placed  a  less  value  on  the  prop- 
erty. The  jury  has  returned  a  verdict  according  to  its  judg- 
ment, and  it  is  undeniable  that  they  have  not  given  the 
plaintiff  the  benefit  of  the  several  values  insisted  upon  by 
the  plaintiff's  chief  witness,  but  it  is  apparent  that,  after  con- 
sidering all  the  facts  and  circumstances  and  testimony,  the 
jury  has  said  what  they  deemed  the  property  to  be  worth, 
falling  considerably  below  the  aggregate  of  that  witness* 
opinion.  There  was,  in  our  judgment,  sufficient  evidence  to 
sustain  the  verdict,  and  we  fail  to  find  in  the  brief  any  con- 
tention that  the  verdict  should  be  reversed  as  being  exces- 
sive. If  there  were  such  contention,  we  could  not  sustain 
it. 

VIII.  Upon  the  question  of  the  allowance  of  interest  as  mat- 
ter of  right  upon  the  amount  of  damages  found  by  the  jury, 

from  the  date  of  the  destruction  of  the  property 
AiiowMiceAr  in  cases  like  this,  where  the  damages  sued  for  are 
wnwtor  unliquidated,  the  following  authorities,  with 
danagttii.         Others   that   we   have   examined,   hold,  in  effect, 

*'  that  the  jury  may.  at  their  discretion,  allow  and 
include  interest  in  their  verdict  as  damages,  but  not  as  in- 
terest eo  nomiue**  2  Sedg.  Dam.  p.  190;  authorities  cited  in 
note  to  Shelleck  v.  French,  6  Am.  Uec.  196;  Black?'.  Camden 
&  A.  R.  &  Transportation  Co.,  45  Barb.  (N.  Y.)  40;  Central 
R.  Co.  V.  Sears,  66  Ga.  499 ;  Lincoln  z\  Claffin,  7  Wall.  (U.  S.) 
132;  Garrett  v.  Chicago  &  N.  W.  R.  Co.,  36  Iowa,  I2[; 
Bradley  v.  Wilcoxson,  44  Cal.'239.  In  all  these  authorities 
no  other  reason  is  given  for  this  rule  than  that  it  has  been 
so  held  in  other  cases  that  have  gone  before  them,  except 
that  in  a  few  cases  it  is  put  upon  the  ground  that  where 
property  is  wrongfully  taken  and  withheld,  the  defendant 
gets  the  benefit  of  its  use  during  the  detention,  and  is  re- 
quired to  pay  interest  as  compensation  for  such  use,  when 
in  cases  of  property  wrongfully  destroyed  the  defendant  de- 
rives no  benefit  therefrom.  The  answer  to  this  theory  is 
that,  in  cases  of  this  kind  for  the  negligent  and  wrongful 
destruction  of  property,  the  issue  as  to  the  amount  of  the 
compensation  does  not  depend  upon  benefits  that  accrued 
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therefrom  to  the  defendant,  whose  negligent  act  brought 
abput  the  destruction  ;  but  the  issue  rests  wholly  upon  the 
question  as  to  what  is  the  sura  of  the  damage  to  the  party 
whose  property  has  been  destroyed.  Neither  do. we  think 
this  theory  can  properly  be  applied  even  in  cases  of  trespass 
and  trover.  Interest  on  the  value  of  the  property  taken  in 
those  cases  cannot  correctly  be  said  to  be  allowed  to  the 
plaintiff"  because  the  defendant  derives  benefit  from  the  use 
of  the  property,'*  but  is  allowed  to  the  plaintiff  to  compen- 
sate him  for  his  deprivation  ot  its  use  during  the  detention 
thereof.  Suppose  in  this  case  the  furniture  in  this  hotel, 
instead  of  being  destroyed,  had  been  wrongfully  taken  by 
the  defendant,  and  had  been  carried  away  and  disposed  of 
at  once  by  gift  to  other  parties,  or  had  been.destroved  by 
fire  or  otherwise  after  the  taking,  so  that  it  really  cferived 
no  benefit  therefrom,  in  an  action  for  the  recovery  of  its 
value  interest  under  the  modern  authorities  would  be  re- 
coverable as  matter  of  legal  right :  but  in  such  case,  would 
the  subsequent  gift  or  destruction  thereof,  and  absence  of 
beneficial  use  to  the  defendant,  have  any  effect  upon  thft 
right  to  the  recovery  of  interest  ?  The  answer  in  the  nega- 
tive is  self-evident. 

In  Ancrura  v.  Slone,  2  Spear  (S.  Car.)  594,  in  which  this 
question  of  interest  is  discussed  at  greater  length  than  in 
any  case  we  have  examined  holding  this  view,  Frost,  J., 
says  :  "  To  the  argument,  if  interest  may  be  allowed  in  the 
aggregate  damages  found  by  a  verdict,  why  may  it  not  be 
allowed  eo  nomwe'i — the  reply  is  :  The  law  does  not  inquire 
into  the  particulars  of  a  verdict  for  damages,  and  in  some 
cases  interest  furnishes  a  just  and  convenient  measure  for 
the  jury.  But  it  is  a  stated  compensation  for  the  use  of 
money,  and,  as  it  cannot  be  separated,  even  in  idea,  from 
debt,  seems  not  properly  incident  to  uncertain  and  contin- 
gent damages.  The  distinction  is  admitted  to  be  one  of 
form,  depending  on  the  ferm  and  cause  of  action.  It  is 
necessary  and  obligatory  by  law,  to  maintain  the  forms  of 
action,  with  the  distinctive  rules  which  govern  them.  If 
this  argument  is  not  allowed  to  be  decisive,  there  is  no 
reason  why  assumpsit  should  not  be  brought  on  a  sealed  in- 
strument, or  one  form  of  action  serve  alike  for  all  con- 
tracts as  well  as  torts.  Besides,  in  actions  sounding  in 
damages,  the  liability,  amount,  and  tinie',  necessary  in- 
cidents for  the  allowance  of  interest,  are  notascertainea  and 
determined  until  the  verdict  is  rendered.  Interest  being 
stated  damages  on  pecuniary  liabilities,  to  find  a  sum  with  in- 
terest in  an  action  sounding  in  damages  is  to  allow  damages 
on    damages,    which   is  an  incongruity.*'     The  pith   of   the 

49  A.  &  E   R.  Gas.— 42 
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argument  here  is  that  the  distinction  grows  out  of  and  de- 
pends upon  the  "  form  "  of  action,  and  that  it  is  necessary  to 
maintain  the  **  forms  of  action,"  with  the  distinctive  rules 
which  govern  them.  We  cannot  give  our  consent  that 
matters  of  substance  founded  upon  right  shall  be  thus  made 
subservient  to  the  maintenance  of  the  mere  forms  of  action  ; 
or  that  money  which  rightfully  belongs  to  a  party  shall  be 
given  when  called  by  the  name  **  damages,"  and  withheld 
if  chanced  to  be  called  "  interest." 

In  Parrott  v,  Knickerbocker  &  N.  Y.  Ice  Co.,  46  N.  Y.  361, 
the  court  says :  "  In  cases  of  trover,  replevin,  and  trespass, 
interest  on  the  value  of  property  unlawfully  taken  or  con- 
verted is  allowed  by  way  of  damages,  for  the  purpose  of 
complete  indemnity  of  the  party  injured,  and  it  is  difficult  to 
see  why,  on  the  same  principle,  interest  on  the  value  of 
property  lost  or  destroyed  by  the  wrongful  or  negligent  act 
of  another  may  not  be  inclucled  in  the  d^rnages." 

In  the  case  of  Ancrum  v.  Slone,  supra,  the  court  says :  **  It 
is  necessary  to  the  allowance  and  estimate  of  interest  to  as- 
gprtain  the  sum  due,  and  the  time  when  payable." 

At  what  time  does  the  liability  for  the  negligent  des- 
truction of  property  attach  to  the  wrong-doer  if  it  shall  be 
found  that  all  things  concur  to  set  such  liability  in  motion  ? 
It  has  been  sometimes  contended  that  such  liability  at- 
taches only  upon  the  finding  of  the  jury.  We  do  not  think 
so.  The  verdict  of  the  jury  simply  declares  the  liability  and 
fixes  the  amount.  The  law  attaches  the  liability  at  the  time 
of  the  destruction,  if  all  the  circumstances  attendant  there- 
on concur  in  stamping  the  case  with  the  legal  elements  of 
liability.  As  before  seen,  the  measure  of  the  loser's  damage 
is  the  value  of  his  property  destroyed  at  the  time  of  its 
destruction.  Wiiv  at  the  time  of  destruction?  Because  it  is 
at  that  time  that  the  destroyer  becomes  liable  for  such 
value.  The  loser,  before  and  at  the  time  of  such  destruc- 
tion,jwas  entitled  to  his  property^  and  the  beneficial  use  of  it  ; 
and  instantly,  upon  such  destruction,  becomes,  under  the 
law,  entitled  to  its  value  in  money  at  the  hands  of  the 
wrons^-doer,  and  can  sue  instantlv  for  such  value.  Because, 
throui^h  the  law's  delays,  no  opportunity  is  afforded  to 
have  the  amount  of  that  value  declared  bv  a  jury  for  a  vear, 
perh:i[)s  several  years,  is  it  right  that  the  loser  shall,  durin^^ 
ai'  that  time,  be  kept  out  of  both  his  property,  its  use,  and 
its  v.:'ie,  without  some  renumeration  for  the  retention  by 
the  wrong-doer  of  such  value  ?  Upon  every  principle  of 
right  we  cannot  think  so.  The  theory  of  the  measure  of 
liability  in  such  cases  is  just  compensation.  We  cannot  see 
cither  justice  or  ompleteness  of  the  compensation  dispensed 
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under  a  rule  that  declares  a  party  who  wrongfully  destroys 
another's  property  to  be  liable  at  the  time  of  such  destruc- 
tion for  the  value  thereof,  but  that  permits  the  wrong-doer  to 
withhold  such  value  for  years,  without  some  compensation 
for  such  retention.  We  cannot  appreciate  the  force  of  the 
argument  of  the  learned  judge  in  Ancrum  v,  Slone,  supra^ 
**  that  to  allow  interest  in  an  action  for  damages  would  be  to 
allow  damages  on  damages/'  It  is  true  that  in  a  certain 
sense  it  is  an  allowance  oi  damages  on  damages,  (interest 
being  a  species  of  damage),  but  it  is  not  an  allowance  of 
damage  on  damage,  for  the  same  cause  of  damage.  In  the- 
one  case  the  principal  sum — the  value  of  the  property  de- 
stroyed— is  awarded  as  the  damage  for  the  wrongful  de- 
struction ;  in  the  other,  interest  is  allowed  as  the  damage 
for  the  wrongful  detention  of  such  va^ie. 

In  Chapman  v.  Chicago  &  N.  W.  R.  Co.,  26  Wis.  304,  Chief 
Justice  Dixon  says:  "  In  trespass,  trover  or  replevii^for  the 
same  property  taken  or  converted  by  the  defendants,  such 
would  have  been  the  legal.rule  of  damages;  or,  rather,  the 
value,  with  interest  from  the  time  of  the  taking  or  conver- 
sion. Why  should  not  the  same  rule  prevail  in  this  action  ? 
We  are  at  a  loss  to  assign  any  good  reason  for  the  distinc- 
tion, if  it  can  be  said  that  it  exists,  or  if  it  can  be  said  to  be 
in  the  discretion  of  the  jury  to  give  interest  by  way  of  dam- 
ages in  this  case,  whilst  in  the  others  they  must  give  it  as  a 
matter  of  strict  legal  right.  We  say  we  can  see  no  good 
reason  for  the  discrimination.  The  object  of  the  rule  or 
of  any  rule  of  damages  in  any  of  the  cases,  is  to  give  just  and 
full  compensation  for  losses  actually  sustained.  It  isobvious. 
regard  being  had  to  such  compensation,  which  constitutes 
the  foundation  of  the  rule,  that  the  giving  of  interest  is  as 
essential  in  this  case  as  in  any  of  the  others.  It  is  imma- 
terial to  the  party  who  has  lost  his  property,  whether  it  has 
been  taken  and  converted,  or  negligently  destroyed  by  the 
other.  His  loss  is  the  same  in  either  case,  and  in  either  case 
he  should  be  entitled  the  same  compensation." 

This  view  of  the  law  accords  fully  with  ours,  and  seems 
to  be  sustained  also  by  the  following  authorities  :  i  Suth. 
Dam.  174;  Fremont,  E.  «&  M.  V.  R.  Co.  v.  Marley,  25  Neb. 
138 ;  Mote  7'.  Chicago  &  N.  W.  R.  Co.,  27  Iowa,  22  ;  Say  re  v, 
Hewes,  32  N.  J.  Eq.  652;  Derby  v,  Gallup,  5  Minn.  119,  (Gil. 
85.)  In  the  case  of  Milton  v.  Blackshear,  8  Fla.  161,  (de- 
cided in  1858,)  relied  upon  to  establish  a  contrary  view,  the 
question  under  discussion  was  not  involved.  The  action  in 
that  case  was  upon  an  account  for  lumber  sold  and  de- 
livered ;  and  there  is  nothing  in  the  decision  that  conflicts 
with  the  views  here  expressed.     Neither  do  wc  find  any- 
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thing  ill  our   statute  that  is  inconsistent    therewith.      Our 
statute— page    545,    §    i,  McClel.    Dig.,   (chap.    1483,    Laws 
1866) — provides  as  follows :     "The  legal  rate   of  interest  to 
be  charged  on  all  notes,  money,  or  liability   of  whatsoever 
character,  and  upon  all  judgments,  shall  be  eight  per  centum 
per  annum."     In  view  of  the  charges  given,  we  must  assume 
that  they  were  heeded  by  the  jury,  and   that  they   included 
interest  in  their  verdict  from  the  date  of  the  fire  to  the  day 
of  their  finding  upon  the  amount  found   by   them   to  be  the 
value  of  the  property  destroyed,  which  value,  by  arithmet- 
ical rules,  we  find  to  be,  in  round   numbers,   forty-five  thou- 
sand and  some  hundred  dollars.     The  remainder  of  the  ver- 
dict of  $52,909.03  represents  interest  found  by   the  jury   for 
the  period  oi  two  years  and  seventeen   davs  intervening  be- 
tween the  fire  and  the  verdict.     The  established  measure  of 
damage  in  such  cases  being  complete  compensation,  we  feel 
that  it  would  be  doing  a  positive  wrong  to  the  plaintiff  were 
we,  because  of  these  instructions  on   the  question,  to  order 
either  a  new  trial,  or  a  remiitituy  of  this  sum,  to  which,  upon 
every  principle  of  right,  the  plaintiff  is  justly  entitled. 

The  errors  assigned  for  giving  the  above-quoted  21st  and 
8th  instructions  on  the  subject  of  interest  and  measure  of 
damage,  and  for  the  refusal  to  give  the  above-quoted  28th, 
29th,  and  30th  instructions  asked  for,  cannot  be  sustained. 

IX.  It  is  claimed  that  the  court  erred  in  giving  to  the 
jury  the  seventh  instruction  requested  by  the  appellees, 
which  is  as  follows:  **  That,  if  the  jury  believe 
ofdeii?Id»iit*i  f^^"^  ^^^  evidence  that  the  defendant,  or  the  de- 
A^AitoriB-  fendant*s  agent  at  Tavares,  had  knowledge  of  the 
flftnmaiiie  Condition  of  the  streets  and  of  the  sidewalks,  and 
eoBiiittoB  j^^j  knowledge  that  there  was  trash  on  or  under 
the  sidewalks,  and  that  the  sidewalks  were  of  in- 
flammable material,  such  knowledge  can  be  considered  bv 
the  jury  in  connection  with  the  question  of  negligence  in 
permitting  the  emission  of  sparks  in  large  and  dangerous 
quantities  and  of  unusual  size  from  the  locomotive,  if  the 
jury  believe  from  the  evidence  that  such  sparks  were 
emitted."  (Assigned  as  the  io8th  error.)  The  effect  of  this 
charge,  though  framed  with  cautious  ingenuity,  was  to  say 
to  the  jury  **  that,  in  considering  the  question  of  negligence 
on  the  part  of  the  defendant  company,  the  knowledge  of  the 
company's  agent  at  Tavares  of  the  inflammable  condition  of 
the  sidewalks  could  be  regarded  as  the  knowledge  of  the  de- 
fendant company,  and  that  such  knowledge  might  be  re- 
garded as  an  element  of  negligence."  It  is  now  no  longer 
an  open  question,  but  well  settled,  that  notice  to  an  agent, 
to  be  binding  upon  his  principal,  must  be  concerning  some 
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fact  within  the  scope  of  the  powers  and  duties  of  the  agent 
as  such.  To  charge  the  principal  with  the  knowledge  oFliis 
agent,  it  must  be  concerning  some  fact  connected  with  the 
particular  duties  that  the  agent  is  authorized  to  perform  for 
the  principal.  Story,  Ag.  §  140;  Hiern  v.  Mill,  13  Ves.  114; 
I  Pars.  Com.  jy,  and  authorities  cited  in  notex ;  i  Rorer,  R. 
R.  669 ;  Fulton  Bank  v.  New  York  &  S.  Canal  Co.,  4  Paige 
(N.  Y.),  126;  Congar  zk  Chicago  &  N.  W.  R.  Co.,  24  Wis. 
157  ;  Bank  of  U.  S.  v,  Davis,  2  Hill  (N.  YX  451  ;  Winchester 
V.  Baltimore  &  S.  R.  Co.,  4  Md.  231  ;  Banic  ot  St.  Mary's  v, 
Mumford,  6  Ga.  44. 

We  are  not  satisfied,  in  the  absence  of  some  definite  evi- 
dence or  better  knowledge  than  we  have,  assuming  that 
such  knowledge  can  be  invoked,  as  to  the  extent  of  the 
duties  of  a  local  or  station  agent,  that  notice  to  this  agent 
was  in  law  notice  to  the  company,  and  therefore  to  the  en- 
gineer managing  the  train  ;  and,  though  the  charge  may  be 
erroneous,  we  do  not  think  it  could  have  had  any  material 
effect  on  the  conclusion  of  tlte  jury  as  to  the  question  of  neg- 
ligence. 

The  question  of  negligence  in  this  case,  as  shown  by  the 
discussion  of  it  in  the  second  paragraph  of  this  opinion,  re- 
solved itself  into  one  of  the  relative  veracity  of  the  wit- 
nesses of  the  plaintiff  and  those,  of  the  defendant  upon  the 
issue  of  the  emission  of  sparks  as  claimed  by  the  plaintiff, 
and  the  presence  of  a  proper  spark-arrester,  and  its  proper 
management,  as  claimed  by  the  defendant.  The  jury  have 
shown  by  their  verdict  that  they  believed  the  testimony 
given  by  plaintiff's  witnesses  as  to  the  escape  of  the  large 
quantities  of  sparks,  or  coals,  and  cinders  of  extraordinary 
size,  and  did  not  believe  the  defendant's  contention.  This 
conclusion  results  n^ecessarily  from  the  verdict,  because  a 
verdict-finding  negligence,  as  this  impliedly  does,  could  not 
have  been  reacheo,  and  cannot  be  maintained,  on  any  other 
theory.  The  escape  of  such  sparks  was  conclusive  evidence 
that  there  was  either  not  a  proper  spafk^arrester,  or  that  it 
was  not  properly  managed  ;  and  the  absence  of  such  an  ar- 
rester, or  of  proper  management,  established,  of  itsell,  neg- 
ligence in  the  defendant.  As  the  jury  believed  this  testi- 
mony, it  is  altogether  unreasonable  to  say  that  the  charge 
under  consideration  could  have  influenced  the  verdict.  Neg- 
ligence was  necessarily  made  out  without  its  supporting  in- 
fluence, and  could  not  have  been  made  out  witnout  the  evi- 
dence referred  to,  and  the  belief  thereof.  The  above  testi- 
mony, believed,  as  it  was,  precluded  entirely  any  other  ver- 
dict on  the  question  of  negligence  than  the  one  reached  :  and 
if  the  admission  of  the  testimony  on   which  the  charge  was 
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based,  which  testimony  showed  that  the  local  agent  iiad 
knowledge  as  to  the  trash  and  sidewalks,  had  been  excepted 
to,  and  the  question  before  us  was  the  propriety  of  its  ad- 
mission, we  should  be  compelled  to  say  that  it  was  error 
without  injury  ;  and  our  conclusion  as  to  the  charge  is  the 
same.  The  jury  could  not  have  found  the  verdict  without 
believing  plaintiff's  witnesses,  yet  this  charge  could  have  had 
no  effect  in  the  formation  of  this  belief ;  and,  this  being  so, 
it  had  necessarily  no  effect  upon  the  finding  of  negligence, 
the  only  point  to  which  it  related.  Knowledge  by  the  com- 
pany or  the  engineer  managing  the  locomotive  of  the  alleged 
condition  of  the  streets  and  sidewalks  might,  in  the  minds  of 
the  jury,  have  aggravated  the  degree  of  negligence  to  will- 
ful injury  ;  but  the  escape  of  the  sparks  of  the  size  and  in  the 
quantity  indicated  made  a  case  of  negligence,  under  the  cir- 
cumstances existing,  independent  of  any  consideration  by 
the  jury  of  knowledge  or  ignorance  of  the  company  or  its 
agent. 

X.  The    113th   error  assigned  is  the  giving  of  the  four- 
teenth  charge   requested    by   plaintiff    below,   as    follows: 
**That   in    cases   of   this  kind    the  jury  have  the 
iB^tricuom      riffht  to  infer  negfligfence   from  the  circumstances 

eBGttor  BQffU-  ^^  ^'^^  ^^^^  '»  ^^^^  circumstantial  evidence  alone 
feMf«ft«m  would  authorize  the  finding  of  negligence;  and 
ctr«am.  that  the  jury  have  the  right  to  presume   from  the 

fUBOM.  escape  of  sparks  in   large  and   dangerous  quanti- 

ties, and  of  unusual  size,  from  the  smoke-stack  of 
the  locomotive  engine,  and  at  different  times  from  this  same 
engine,  that  the  engine  either  did  not  have  the  most  ap- 
proved appliances  to  prevent  their  escape,  or  that  the  said 
appliances  were  not  properly  adjusted  so  as  to  prevent  their 
escape,  or  that  the  engine  was  not  handled  or  operated  in  a 
proper  manner,  and  with  due  care  and  vigilance." 

The  merits  of  the  proposition  of  law  involved  in  this  in- 
struction have  already  been  fully  discussed  in  another  part 
of  this  opinion,  wherein  it  is  held  that  the  testimony  of  the 
plaintiff's  witnesses  to  the  effect  that  sparks  and  burning 
cinders  of  unusual  size  and  in  unusual  quantities  were  in 
fact  emitted  from  the  defendant's  engine,  as  against  the  evi- 
dence of  the  defendant's  witnesses  that  the  engine  was  in 
perfect  condition,  and  skillfully  handled,  presented  a  simple 
question  of  veracity  between  the  opposing  witnesses,  that 
was  for  the  jury  alone  to  settle  ;  and,  from  what  has  been 
said,  we  cannot  see  that  this  charge  is  obnoxious  to  the  law 
upon  the  subject,  but,  on  the  contrary,  enunciates  the  prin- 
ciple correctly.  We  cannot  discover  therein  any  encroach- 
ment upon  the  province  of  the  jury   to  deal   with  thfe  facts. 
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It  instructs  the  jury,  in  effect,  that  from  certain  circum- 
stances mentioned  they  can,  under  the  hiw,  arrive  at  a  men- 
tioned result.  It  does  not  trench  upon  the  facts  by  the  as- 
sertion that  any  mentioned  fact  or  circumstance  does  exist, 
or  has  been  established  ;  nor  does  it  undertake  to  assert  that 
the  result  therein  mentioned  has  been  reached,  or  should  be 
established  by  the  jury.  We  think  the  charge  is  fully  sus- 
tained by  the  cases  cited  sttpra, — Burke  v,  Louisville  &  N.  R. 
Co.,  and  Atchison,  T.  &  S.  F.  R.  Co.  v.  Bales. 

XI.  The  refusal  of  the  court  to  permit  defendant's  witness 
L.  P.  Dupont  to  be  interrogated  as  to  what  he  heard  other 
parties  at  the  fire  say  in  reference  to  its  origin  is 
also  relied  upon  as  error.     It  seems  that  the   wit-  Hesrwy  •?!- 

upont  was  in  Tavares  on  the  mornmg  of  origin  of  aw. 
the  fire,  and  that  on  hearing  the  alarm  of  fire  he 
went  the  scene  of  its  origin,  at  Lester's  saloon,  and  there 
heard,  but  did  not  see  for  himself,  how  it  originated.  We 
think  the  court  properly  excluded  any  detail  01  what  others 
may  have  said  in  this  witness's  presence  as  to  how  the  fire 
originated. 

The  origin  of  the  fire  was  an  independent,  isolated  fact, 
standing  out  by  itself  alone,  that  was  necessary  to  be  proven 
by  direct,  independent  facts  or  circumstances ;  ana  if  a 
knowledge  of  such  fact  is  possessed  by  any  person,  such  per- 
son should  have  been  produced,  and  his  Knowledge  thereof 
detailed  uncler  the  sanctity  of  an  oath  as  a  witness  on  the 
stand.  To  have  permitted  the  witness  Dupont  to  state  what 
he  heard  some  one  say  was  the  origin  of  the  fire  would  have 
been  to  admit  hearsay  evidence,  pure  and  simple,  i  Greenl. 
Ev.  §  108,  in  discussing  the  exceptional  cases  whereby  hear- 
say evidence  is  sometimes  permitted,  says:  **  The  principal 
points  of  attention  are  whether  the  circumstances  and  decla- 
rations offered  in  proof  were  contemporaneous  with  themain 
fact  under  consideration,  and  whether  they  were  so  con- 
nected with  it  as  to  illustrate  its  character."  The  attempt 
here  was  not  to  introduce  declarations  or  circumstances  con- 
nected with,  or  a  part  of,  or  that  illustrated  the  character  of, 
the  main  fact  necessary  to  be  established,  but  it  was  an  ef- 
fort to  prove  the  main  fact  itself  by  hearsay,  which'  fact,  as 
before  stated,  stood  independent  and  alone.  The  object  in 
having  this  witness  to  testify  that  he  heard  some  one  at  the 
fire  say  how  it  originated  was  evidently  for  the  purpose  of 
establishing  the  fact  that  the  fire's  origin  was  other  than 
sparks  from  defendant's  locomotive.  Suppose  the  witness 
had  been  allowed  to  so  testify,  what  would  it  have  proved  ? 
Clearly  it  would  have  proven  nothing  more  than  the  bare 
fact  that  he  did  so  hear ;  but  this  certainly   could  not  be 
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claimed  as  an  establishment  of  the  truth  of  whatever  it  was 
that  he  did  hear. 

•  In  this  connection  it  is  also  contended  that  the  court,  in 
plaintiff's  favor,  committed  the  thirt3'^-third  error  assigned, 
in  permitting  the  plaintiff's  witness  J.  H.  Sears  to  relate  a  re- 
mark that  he,  Sears  himself,  made  at  the  time  he  and  one 
Terry  were  trampling  out  large  coals  of  fire  along  the  side- 
walk, to-wit:  "  1  remarked  that  if  there  were  any  coals  un- 
derneath the  plank  walk  we  would  soon  have  a  blaze.  The 
wind  was  blowing  quite  fresh  at  that  time."  And  it  is  con- 
tended that  the  admission  of  this  remark  in  evidence  was 
the  same  in  character  as  the  testimony  sought  to  be  drawn 
from  the  witness  Dupont.  Where  the  parallelity  or  similar- 
itv  lies  between  the  two  propositions,  either  in  substance  or 
effect  intended  to  be  produced,  we  are  wholly  at  a  loss  to 
discover.  The  attempt  with  the  witness  Dupont,  was  to 
have  him  testify  to  what  he  heard  another  party  say,  in  or- 
der to  prove  the  origin  of  the  fire.  VVith  the  witness  Sears, 
he  was  allowed  to  rehearse  to  the  jury  an  observation  or  re- 
mark that  he  himself  made  as  to  the  probability  of  a  blaze 
*'  if  there  were*  any  coals  underneath  the  plank  walk,"  such 
as  he,  at  the  time  of  the  remark,  was  trampling  out.  And 
he  gives  as  reason  for  the  remark,  that  *'  the  wind  was  blow- 
ing quite  fresh  at  the  time."  In  the  case  of  Dupont,  hearsay 
evidence  was  attempted  ;  in  the  case  of  Sears,  he  was  allowed 
to  rehearse  an  oral  observation  made  by  himself,  that  was 
prompted  by  the  surrounding  circumstances  at  the  time,  of 
wind,  dry  weather,  inriammable  sidewalks,  etc.  If  Sears,  in 
the  jury's  presence,  had*  stated  that  **  he  knew  or  thought 
at  the  time,  from  the  surroundings,  of  fresh  wind,  inflam- 
mable sidewalks,  and  dry  weather,  that  there  would  be  a 
blaze  if  any  of  those  coals  were  underneath  the  walk,"  it 
would  have  amounted  to  the  same  thing  in  substance  and 
effect  as  the  rehearsal  of  his  formerly  made  oral  remark. 
Under  the  strict  rule  of  evidence,  this  observation  of 
Sears  should  have  been  excluded  ;  not  upon  the  ground  of 
it  being  hearsay ,as  was  Dupont's,  but  because  it  was  the  ex- 
pression of  his  opinion.  But,  in  the  light  of  the  other  legal, 
and  with  the  jury  convincing,  testimony  in  the  case,  estab- 
lishing the  correctness  and  truth  of  Afr.  Sears'  observation, 
we  cannot  see  that  the  restatement  of  that  observation  to 
the  jury  could  possibly  have  been  productive  of  any  harm  to 
the  defendant. 

Kvidenco for  ^H-  Another  error  assigned  is  the  admission  of 
pUImuit  ftft^r  certain  evidence  of  one  G.  W.  W.  Davis,  over 
«io«i»ofde-  defendant's  objection.  The  objection  was  that  his 
f-id»nf's  testimony  was  the  same  as  that  of  certain  of  plaint- 
iff's  witnesses    who   had   testified   before    the    de- 
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fendant's   witnesses,    and    that    it    was    not   admissible    in 
rebuttal. 

The  authorities  hold  that  it  is  within  the  discretion  of  the 
trial  court  to  permit  a  plaintiff  who  may,  before  resting, 
have  introduced  enough  testimony  to  make  out  z.  prima  facie 
case,  to  introduce,  after  the  defendant,  additional  proof  in 
chief,  as  distinguished  from  proof  in  rebuttal ;  and  the  exer- 
cise of  this  discretion  is  not  assignable  for  error  except  in 
cases  of  manifest  abuse.  Thomp.  Trials,  §g  343-347.  We  do 
not  see  that  there  has  been  any  abuse  of  discretion  in  this 
case.  In  view  of  the  character  of  tlie  defense  on  the  ques- 
tion of  negligence,  and  the  fact  that  the  decision  of  this  ques- 
tion became  one  of  the  mere  credibility  of  witnesses,  we 
think  the  judge  properly  exercised  that  discretion  in  permit- 
ting additional  witnesses  to  those  first  used  to  prove  the  es- 
cape of  sparks  by  the  same  engine,  either  at  the  same  or 
other  points,  that  morning.  It  does  not  appear  that  the  de- 
fendant-was placed  at  an  unfair  position,  or  suffered  any  dis- 
advantage from  the  mere  fact  of  these  witnesses  testifying 
after  the  defendant  had  put  in  its  case.  No  exercise  of  dis- 
cretion unfairly  as  against  the  defendant  on  this  line  is 
shown. 

XIII.  There  is  sufficient  testimony  to  sustain  the  verdict; 
and,  while   there   is   on  some  points  such   conflict  between 
plaintiff's  witnesses  and  those  of  the  defendant  as 
makes  this  peculiarly  a  case  in  which  an  appellate  xlxr^^h^^ 
court  cannot  interfere   or   disturb  the  finding  of  eTideBfe. 
the  jury,  there  is  no  such  inconsistency  or  conflict 
or  unnaturalness  in  the  testimony  of  the  plaintiff's  witnesses 
as  can    cause  it  to  be  said   that  no  jury  could  believe  them. 
Their  credibility  was  a  question  for  the  jury.     Interest  in  or 
connection  with  other  suits  of  the  same  character  against 
the  defendant  are  circumstances  affecting  the  credibility    of 
witnesses.     Thev  do  not  disqualify  the  witnesses,   but  con- 
stitute   a   consid^eration    with    which   the  jury,  and    not  the 
court,  have  to  deal  and  have  dealt. 

The  member  of  the  court  whose  name  appears  at  the  head 
of  this  opinion  feels  it  is  due  to  his  associate,  Mr.  Justice 
Taylor,  to  say  that  he  prepared  about  the  same  number  of 
the  subdivisions  of  this  opinion  as  were  prepared  by  such 
member. 

The  judgment  is  affirmed. 

Judge  Mitchell,  of  the  sixth  circuit,  sat  in  the  place  of 
Mr.  Justice  Mabry,  who  was  disqualified. 
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ON   REHEARING. 

Raney,  C.  J. — Appellant  has  petitioned  for  a  rehearing  of 
this  cause. 

In  the  fifth  subdivision  of  the  main  opinion  we  said: 
"  Appellant's  counsel  insist  that  the  questions  propounded 
to  the  witnesses  A.  N.  Lester,  J.  S.  Erman,  et  aL,  by  plaint- 
iff, as  appears  from  the  8th  to  the  I02d  grounds,  inclusive,  of 
the  assignment  of  errors,  were  leading,  and  sought  to  elicit 
testimony  which  was  irrelevant  and  incompetent,  and  that 
the  court  erred  in  overruling  defendant's  objection  thereto ; 
and  they  say  that  these  objections  are  manifest  on  the  face  of 
the  questions,  and  they  submit  them  without  argument.  There 
are  147  assignments  of  error,  of  which  a  hall  dozen  are  ex- 
pressly abandoned  in  this  court.  We  have  perceived  no 
such  mfractions  of  the  rules  invoked  as  call  upon  an  appel- 
late court  for  interference,  and  we  feel  that  counsel  would 
have  pointed  out  the  same  if  they  had  detected  them." 

This  conclusion  was  not  reached  by  us  unadvisedly.  It 
expresses  exactly  what  we  intended  to  say.  As  careful  a 
consideration  had  been  given  to  the  entire  record  and  its 
bearing  upon  the  numerous  points  discussed  in  the  brief  as 
the  very  impressive  gravity  of  the  case  demanded,  and  we 
had  found  nothing  justifying  any  other  conclusion  than  that 
reached,  as  to  an}'  one  of  these  points,  or  as  to  the  whole 
case ;  nor  had  we  perceived  any  such  infractions  of  the  rules 
as  to  leading  questions,  irrelevant  or  incompetent  testimony, 
in  the  questions  propounded  to  witnesses  and  not  discussed 
in  the  brief,  as  called  for  a  reversal  of  the  judgment  of  the 
lower  court.  In  saying  this,  however,  we  did  not  intend, 
and  do  not  now  desire,  to  be  understood  as  holding  that 
such  a  consignment  to  an  appellate  court  ol  a  long  array  of 
assignments  of  error,  scattered  throughout  a  bill  of  excep- 
tions of  479  pages,  should  not  be  treated  as  an  abandonment 
of  them,  even  though  it  is  accompanied  with  the  assurance 
that  they  are  **  earnestly  insisted  upon."  We  do  not  mean 
to  intimate,  however,  that  counsel  were  at  fault  in  not  giving 
more  attention  to  these  assignments  of  error.  On  the  con- 
trary, we  think,  considering  the  whole  case  made  by  the 
record,  that  they  gave  them  all  the  attention  they  merited. 

The  proper  function  of  a  petition  for  a  rehearing  is  to 
present  to  us  any  omission  or  cause  for  which  our  judgment 
is  supposed  to  be  erroneous.  No  new  ground  or  position, 
not  taken  in  the  argument  submitting  the  cause,  can  be  as- 
sumed. It  is  our  duty  to  consider  the  petition  in  the  light  of 
this  rule,  and   to  grant  a  rehearing,  if  we  find  in   it  any- 
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thing  which  gives  us  reason  to  apprehend  that  the  judgment 
rendered  is  erroneous.  First  Nat.  Bank  v.  Ashmead,  23  Fla. 
379>  391-  We  have  carefully  considered  the  points  made  in 
this  petition,  and  find  nothing  in  any  of  them  to  justiiy  a 
rehearing,  or  that  in  the  least  shakes  the  conclusions  reached 
in  the  main  opinion.  What  is  said  in  the  main  opinion  of 
the  testimony  of  Lester  and  Erman  on  the  subject  of  former 
fires  is  entirely  correct.  The  opinion  not  only  treats  of  the 
remark  of  Sears,  in  connection  with  the  argument  made  as 
to  it  in  the  brief,  but  it  also  discusses  it  as  to  the  possibility 
of  its  prejudicing  defendant's  case ;  thus  covering  all  that 
might  have  been  said  as  to  it  on  the  ground  of  the  objection 
made  to  it  on  the  trial  and  in  the  assignment  of  error.  Tlie 
testimony  of  Pearce  was  not  assailed  here  as  being  calcu- 
lated to  lead  to  an  excessive  verdict ;  still  that  it  was  all 
proper  to  go  to  the  jury  was  affirmed  after  the  most  careful 
consideration.  The  fact  that  there  were  no  contractor's 
profits  or  architect's  fees  actually  inturred  by  plaintiff  in  the 
construction  of  the  hotel  did  not  render  Uie  evidence  inad- 
missible. The  question  was  the  value  of  the  property,  and 
all  usual  or  proper  items  of  cost  could  be  considered  by  the 
jury,  with  other  proper  evidence,  in  forming  their  judgment 
as  to  what  it  was  worth  at  the  time  of  the  fire,  or  wnat  it 
would  cost  to  reinstate  the  plaintiff  in  its  financial  condition^ 
in  so  far  as  the  same  was  affected  by  the  destruction  of  the 
building. 

The  testimony  of  Davis  was  not  urged  before  us  in  tlie 
connection  of  former  fires,  but  on  another  and  distinct  prop- 
osition ;  and  to  attempt  to  do  so  now  is  a  clear  violation  of 
the  rule  forbidding  new  positions  on  an  application  for  re- 
hearing. Urging  in  the  brief  the  objection  made  to  his  testi- 
mony as  not  properly  admissible  in  rebuttal,  which  objection 
is  disposed  01  in  the  twelfth  subdivision  of  the  opinion,  was 
clearly  an  abandonment  of  the  point  now  presented.  Be- 
sides all  this,  however,  the  testimony  as  to  the  escape  of 
sparks  from  this  engine  is  too  full,  and  testified  to  by  too 
many  witnesses,  to  permit  any  one  to  think  for  a  moment 
that  the  fact  that  Davis'  testimony  related  to  a  different 
engine, — assuming  such  to  be  the  case, — could  have  misled 
the  jury  to  the  injury  of  the  defendant.  There  was  no 
failure  or  omission  on  the  part  of  the  court  to  consider  all 
the  testimony  bearing  on  the  question  of  Randolph's  not 
saving  furniture,  and  the  responsibility  of  the  plaintiff  there- 
for.  We  are  entirely  satisfied  with  the  correctness  of  the 
conclusion  reached  on  this  point.  The  question  of  interest 
was  the  subject  of  most  deliberate  consideration,  and  not 
only  has  our  satisfactiou  with  the  conclusion  increased,  but 
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we  find  the  supreme  court  of  Pennsylvania  taking  practi- 
cally the  same  course  in  the  case  of  Pennsylvania  S.  V.  R. 
Co.  V.  Zeimer,  124  Pa.  St.  560,  566,  571  (decided  in  1889). 
The  charges  on  the  subject  of  locomotive  appliances  received 
our  full  consideration.  They  were  all  considered  by  us,  and 
nothing  further  need  be  said  than  that  counsel  are  mistaken 
as  to  the  word  **  general  '*  not  appearing  in  the  23d  charge, 
set  out  in  the  1 19th  assignment  ot  error. 

No  more  extended  discussion  is  necessary.  The  case  has 
received  the  fullest  attention. 

A  rehearing  is  denied. 

Fires  Set  by  Locomotives— Presumption  of  Negligence  from  Occurrence 

of  Fire.— See  Johnson  v.  Northern  Pacific  R.  Co.  (N.  Dak.),  45  Am.  & 
Eng.  R.  Cas.  554,  note  563;  White  ?/.  Chicago,  M.  &  St.  P.  R.  Co.,  (S. 
Dak.),  45  Id.  565  :  Ft.  Scott.  W.  &  W.  R.  Co.  v.  Tubbs,  and  note,  post,  p, 
685. 

Same — Sufficiency  of  Evidence  to  Rebut  Presumption  of  Negligence. — 
See  Koontz  v.  Oregon  R.  &  N.  Co.  (Ore.),  43  Am.  &  Eng.  R.  Cas,  11,  note 
28,  29,  30 ;  note  38,  Id,  345  ;  Chicago^&  Eastern  Illinois  R.  Co.  v.  Coyett, 
(III.),  43  Id.  36;  Johnson  v.  Northern  Pacific  R.  Co.,  (N.  Dak.).  45  Id. 

554. 
Contributory   Negligence  of    Property  Owner    in    Neglecting  to  Guard 

Against  Fire. — See  Gram  v.  Northern  Pacific  R.  Co.  (N.  Dak.),  45  Am.  & 

Eng.  R.  Cas.  544;  Laird  v.  Connecticut  &  P.  R.  R.  Co.,  (N.  H.),43  Id.  63; 

Eaton  V.  Oregon  R.  &  N.  Co.,  (Ore,).  43  Id.  57  ;  West  7/.  Chicago  &  N. 

W.  R.  Co.,  (Iowa).  38  Id.  340,  note  341  ;  West  v.  Chicago  &  N.  W.  R.  Co., 

(Iowa),  32  Id.  339.  note  342  ;  Pittsburg.  C.  &  St.  L.  R.  Co.  7a  Hixon.  (Ind.), 

32  Id.  374;  Missouri  Pacific  R.  Co.  v.  Bartlett,  (Tex.),  32  Id.  343;  note  35 

Id.  245  ;  Ft.  Scott,  W.  &  W.  R.  Co.  ?/.  Tubbs,  and  note. /^.y/,  p.  685. 

Damages  for  Destruction  of  Property  by  Fire. — See  White  v.  Chicago,  M.  & 
St.  P.  R.  Co,  (S.  Dak.),  45  Am.  &  Eng.  R.  Cas.  565,  and  cases  cited  in  note 
573 :  Ft.  Scott,  W.  &  W.  R.  Co.  ?/.  Tubbs,  and  not^, post,  p.  685. 

Proximate  and  Remote  Cause  of  Fires  Started  by  Railway  Locomotives. — 
See  Louisville  &  N.  A.  &  C.  R.  Co.  ?'.  Nitche,  (Ind.),  45  Am.  &  Eng.  R. 
Cas.   532.  and  cases  cited  in  note  539;  Gram  v.  Northern  Pacific  R.  Co., 
(N.  Dak.).  45  Id.  544 ;  Marvin  v.  Chicago,  M.  &  St.  P.  R.  Co.,  (Wis.).  45  • 
Id.  540. 

In  an  action  for  the  destruction  of  property  by  fire  caused  by  sparks 
from  a  railroad  locomotive,  where  the  evidence  shows  that  the  fire  origi- 
nated on  the  defendant's  right  of  way  and  was  carried  by  the  wind  to 
plaintiff's  property,  though  other  lands  intervened  over  which  the  fire 
burned  several  days  and  was  several  times  partially  subdued  before  reach- 
ing his  land,  defendant  was  not  relieved  from  liability  on  the  ground  that 
defendant's  negligence  was  not  the  proximate  cause  of  the  injury.  Chi- 
cago, St.  L.  &  P.  R.  Co.  V,  Williams,  (Ind..  March  19th,  1892),  30  N.  E. 
Rep.  696. 

Burning  Pasture  Fence— Escape  of  Horses. — A  railroad  company  negli- 
gently setting  fire  to  a  pasture  fence  so  that  horses  confined  in  such 
pasture  escape  and  are  lost,  is  chargeable  with  notice  that  the  owner  of 
the  pasture  would  use  it  for  all  purposes  to  which  it  was  adapted,  and  that 
he  would  put  stock  into  it  that  would  be  likely  to  stray  off  except  for  the 
fence.  The  fact  that  the  horses  which  escaped  had  been  driven  from  a 
remote  quarter  of  the  state  a  few  days  before  and  therefore  had  a  pro- 
pensity to  wander  off,  is  no  defense.  St.  Louis  &  A.  T.  Co.  v.  McKinsey, 
7^  Tex.  298. 
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Degree  of  Care  Required  of  Railroad  Company  to  Avoid  Setting  Out  Fire. — 
In  an  action  to  recover  damages  for  the  destruction  of  property  by  fire 
set  by  the  locomotive  of  a  railroad  company,  a  charge  that,  in  the  matter 
of  keeping  their  right  of  way  free  and  clear  of  combustible  materials,  and 
in  providing  their  locomotives  with  suitable  spark  arresters,  the  company 
were  only  called  upon  to  exercise  **  reasonable  care,  skill,  and  diligence," 
states  a  proper  rule.     Eddy  v.  Lafayette,  (C.  C.  A.).  49  Fed.  Rep.  807. 

Evidence  of  Other  Prior  Fires, — In  Hoover  v.  Missouri  Pacific  R.  Co.. 
(Mo.,  May  25,  1891),  16  S.  W.  Rep.  480,  a  witness  for  the  plaintiff  testified 
that,  on  several  occasions,  from  three  to  six  months  before  the  occurrence 
of  the  fire  for  which  the  action  w^as  brought,  he  had  put  out  other  fires 
caused  by  defendant's  locomotives  on  his  land  along  the  line  of  its  roads 
some  three  hundred  yards  from  the  plaintiff's  mill  which  was  burned. 
Held,  that  this  evidence  was  properly  admissible,  on  the  theory  that 
such  occurrences  had  a  tendency  to  show  negligent  management  of  de- 
fendant's locomotives.  Coale  v,  Hannibal  &  St.  J.  R.  Co.,  €0  Mo.  227  and 
Lester  v.  Hannibal  &  St.  J.  R.  Co.,  60  Mo.  265,  overruled. 

Action  for  Injuries  Caused  by  Fire — Sufficiency  of  Evidence  to  Sustain  Ver 
diet. — There  was  evidence  that,  at  the  point  where  the  fire  started  on  de- 
fendant's right  of  way,  there  were  dry  grass  and  weeds  extending  up  to  the 
track  ;  that  passing  locomotives  frequently  dropped  coals  of  fire,  which 
set  fire  to  the  ties  ;  that  the  weather  was  dry,  and  the  wind  was  blowing 
in  a  direction  which  would  carry  fire  towards  plaintiff's  property;  and  that 
there  was  a  line  of  "burnt  district"  extending  from  defendant's  right  of 
way  to  plaintiff's  land.  //^A/,  that  the  evidence  was  sufficient  to  sustain 
a  verdict  for  plaintiff.  Chicago,  St.  L.  &  P.  R.  Co.  v,  V^illiams,  (Ind., 
March  19.  1 892).  30  N.  E.  Rep.  690. 

Insurance— Subrogation  of  Insurer  to  Rights  of  Insured. — V^here  property 
destroyed  by  fire  communicated  from  a  railroad  locomotive  is  insured, 
and  the  insurer  pays  the  loss,  he  becomes  subrogated  to  the  rights  of  the 
insured  to  recover  from  the  railroad  company.  St.  Louis.  A.  «  T.  R.  Co. 
2/.  Fire  Assoc,  of  Philadelphia,  (Ark.,  Nov.  28,  1891),  18  S.  V^.  Rep.  43. 

Venue  of  Action  for  Injuries  from  Fire — Local  Action. — In  DuBreuil  v. 
Pennsylvania  R.  Co.,  (Ind.  Jan.  7,  1892).  29  N.  E.  Rep.  909,  it  was  held  that 
an  action  against  a  railroad  company  for  injury  to  land  situated  in  Cook 
County,  Illinois,  cannot  be  maintained  in  the  adjoining  of  Lake,  Indiana, 
although  the  railroad  extends  through  both  counties. 

Change  of  Venue  Because  of  Prejudice. — Where,  in  an  action  against  a 
railroad  company  to  recover  damages  for  injuries  by  fire,  alleged  to  have 
originated  on  its  right  of  way,  through  its  negligence  in  permitting  com- 
bustibles to  accumulate  there,  it  appeared  that  the  same  fire  extended 
over  a  considerable  area,  and  that  two  similar  suits  against  the  company 
for  such  damages  had  already  been  tried  and  fourteen  others  were  then 
pending,  and  facts  were  stated  in  numerous  affidavits  showing  that  there 
was  among  the  people  of  the  county  where  the  action  was  brough  much 
hostility  and  general  prejudice  against  the  company,  and  one  affidavit  al- 
leged a  combination  and  conspiracy  among  the  claimants  and  others  to 
wrongfully  charge  the  origin  of  the  fires  to  the  negligence  of  the  com- 
pany, and  compel  it  to  pay  damages,  irrespective  of  justice.  Held,  that 
under  subd'.  2,  sec.  2622,  R.  S.,  a  change  of  venue  ought  to  have  been 
granted.    Cyra  v.  Stewart,  79  Wis.  72. 

Destruction  of  Property  Owned  Jointly — Action  for  Joint  Loss. — Where 
hay  is  destroyed  by  fire  negligently  set  by  a  railroad's  locomotive,  and  it 
appears  that  such  hay  was  harvested  by  the  occupant  of  the  land  under  a 
contract  with  another  whereby  he  agreed  to  advance  the  requisite  funds, 
the  former  to  receive  one-third  of  the  proceeds,  such  persons  may  main- 
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tain  a  joint  action  for  the  loss  of  the  hay.     Eddy  v.  Lafayette,  (C.  C.  A.), 
49  Fed.  Rep.  807. 

Pleading^Factt  Sufficient  to  Constitute  Cause  of  Action.— In  an  action 
against  a  railroad  company  for  damages  caused  by  fire,  where  the  piaintilt 
alleges  in  his  pleading  facts  sufficient,  which  would,  if  proved,  make  out  a 
prima  facie  case  against  the  railroad  company,  under  chapter  155  of  the 
Laws  of  1885.  (Gen.  St.  1889,  par.  13^1).  sufficient  facts  are  alleged  to  con- 
stitute a  cause  of  action  against  the  railroad  company.  St.  Louis  &  S.  F. 
R.  Co.  V,  Snavelcy.  (Kan.,  |an.  9,  1892),  28  Pac.  Rep.  615. 


Hagen 

V, 

Chicago,  Detroit  &  Canada  Grand  Trunk  Junction 

R.  Co. 

(S6  Michigan^  ^^S-) 

Fires  Set  by  Locomotive --Orig^in  of  Fire— Good  Order  and  Proper 
Manag^ement  of  Locomotive— Question  for  Jury. —In  an  action  to  recover 
the  value  of  buildings  destroyed  by  fire  alleged  to  have  been  caused  by 
sparks  thrown  from  defendants  locomotive,  the  uncontradicted  testi- 
mony on  the  part  of  the  defendant  that  the  locomotive  was  in  good  order 
and  was  properly  managed  and  that  the  engineer  and  fireman  were  skill- 
ful and  competent,  does  not  warrant  the  court  in  treating  these  facts  as 
established,  if  they  are  inconsistent  with  some  established  fact  in  the  case, 
and  the  court  does  not  err  in  refusing  to  take  the  case  from  the  jury. 

Statutory  Liability  for  Fires— Selection  of  Appliances  and  Management  of 
Train. — The  \lichi»>an  statute  (How.  Stat.  §  3378;  making  railroad  com- 
panies liable  for  all  loss  or  damage  to  property  by  lire  originating  from  its 
cn;Tines,  unless  proof  is  made  to  the  satisfaction  of  the  jury  that  the  ma- 
chinery, smoke-stack,  or  fire-boxes  of  such  engines  were  in  good  order 
and  properly  manajj^ed,  contemplates  the  communication  of  fire  and  con- 
sequent loss  and  damage  notwithstanding  the  exercise  of  prudence  and 
cari*  in  tflic  selection  of  appliances,  and  the  management  and  operation  o( 
trains;  and  it  fixes  the  standard  of  condition  and  management,  but  does 
not  attempt  to  establish  a  standard  of  kind  or  quality   of  appliances. 

Insurance  on  Property  Destroyed —Evidence. — Where  the  builfiintjs  de- 
stroyed! by  fire  communicated  from  a  locomotive  enf^ine  of  a  railroad  com- 
pany were  insured,  and  in  an  action  to  recover  damas^es  for  such  destruc- 
tion it  ap{)oars  that  the  loss  has  been  paid  to  the  plaintilT  by  the  insurer, 
evidence  of  the  amount  of  such  payment  is  immaterial. 

Duty  of  Railroad  Company  as  to  Adoption  of  Improved  Appliances. — Be- 
fore a  railroad  company  can  bo  made  liable  for  the  destruction  of  property 
by  fire  by  reason  of  its  failure  to  adoj)t  other  appliances  than  those  in  use 
by  it.  such  appliances  must  be  shown  to  have  been  well  and  popularly 
known,  and  their  elhciencv  must  have  been  demonstrated  by  actual  use. 

Negligence  in  Running  Trains  at  High  Speed. — It  is  the  duty  of  a  rail- 
road company  to  runs  its  trains  as  nearly  on  time  as  possible,  and  the 
runnini^  of  a  way-freight  train  at  a  speed  of  forty  miles  an  hour  is  not,  of 
itself,  negligence. 
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Error  to  Macomb  Circuit  Court. 
E.  W,  Meddaugh,  (//.  Geer,  of  counsel,)  for  appellant. 
Lunger hausen  &  Erskine,  {T/ios.  M.  Crocker^  01  counsel,)  for 
appellee. 

McGrath,  J. — This  action  was  brought  to  recover  the 
value  of  certain  buildings  and  contents  destroyed  by  fire, 
alleged    to   have  been  caused  by  sparks  thrown  CMenated 
from  an  engine  running  upon  defendant's  road, 
upon  which   plaintiff's  farm  abuts.     Plaintiff  had  judgment, 
and  defendant  appeals. 

Plaintiff's  testimony  tended  to  show  that  the  fire  occurred 
September  15th,  at  about  9  o'clock  a.  m.;  that  the  buildings 
burned  were  located  about  160  feet  from  the  tracks ;  that 
there  had  been  no  rain  for  about  four  weeks,  and  everything 
was  very  dry ;  that  there  was  a  high  wind,  which  was  blow- 
ing with  the  train,  and  in  the  direction  of  plaintiff's  buildings; 
that  the  train  was  running  at  a  high  rate  of  speed  ;  that  the 
engine  was  laboring  very  hard ;  that  the  firemen  had  the 
door  of  the  fire-box  open,  and  was  poking  the  fire;  that  the 
poking  of  the  fire  would  tend  to  throw  out  sparks;  that,  as 
the  engine  approached  plaintiff's  buildings,  smoke  of  a  bluish- 
gray  color  streaked  with  red,  was  seen  to  rollover  the  build- 
ings, and,  in  the  course  of  a  few  minutes,  fire  was  discovered 
in  the  shingle  roof  of  one  of  the  sheds,  which  spread  into  the 
<ither  buildings;  that  the  roof  which  took  fire  sloped  towards 
the  train  as  the  train  approached  ;  that  just  before  it  reached 
plaintiff's  place,  after  the  same  train  has  passed,  on  that 
morning,  fire  was  discovered  in  a  clover  field  near  defendant's 
right  of  way,  about  half  a  mile  south  of  plaintiff's  buildings, 
in  the  direction  from  which  the  train  came.  Defendant's 
testimony  tended  to  show  that  the  machinery,  smoke-stack, 
and  fire-box  of  the  engine  were  in  good  order,  and  were  of 
the  most  approved  kind,  the  best  in  use  ;  that  tliey  had  been 
examined  on  the  morning  of  that  day,  and  were  examined 
the  next  day  after  the  fire,  by  competent  persons,  and  found 
to  be  in  good  order;  that  the  engineer  and  fireman  were 
skillful  and  competent,  and  were  managing  the  train  care- 
fully and  skillfully;  that  the  fireman  was  not  ])oking  the  fire 
as  it  passed  plaintiff's  premises;  that  it  was  not  necessary  to 
poke  the  fire,  and  that  poking  the  fire  would  not  tend  to 
throw  out  sparks;  that  an  engine,  in  good  repair  and  prop- 
erly managed,  could  not  throw  fire  from  the  track  to  plaint- 
iff's buildings,  and  that  the  barn  was  on  fire  before  the  train 
reached  the  buildings.  The  fact  and  extent  of  the  fire  was 
not  disputed,  nor  was  it  attempted  to  be  shown  that  the  fire 
could  have  originated  in  any  other  way. 
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The  first  question  raised  is  that  the  verdict  of  the  jury  is 
not  warranted  by  the  evidence;  that  inasmuch  as  the  testi- 
..  *  ^  *.  mony  introduced  by  defendant  that  the  apparatus 
ii«giueBe«-  was  in  good-  order,  and  was  properly  managed, 
CondiUoBAiid  and  that  the  engineer  and  fireman  were  competent 
M«0a9«Me»t  and  skillful,  was  uncontradicted,  those  facts  should 
orioronotiTe.  j^^^g  been  treated  as  established,  and  a  verdict 
directed  for  defendant.  In  the  absence  of  any  testimony 
tending  to  show  that  the  fire  could  have  happened  in  any 
other  way,  the  jury  was  justified  in  finding  that  the  fire  was 
started  by  a  spark  from  the  locomotive.  Having  concluded 
that  the  fire  was  caused  in  that  manner,  they  were  entitled 
to  consider,  as  bearing  upon  the  question  of  negligence,  not 
only  defendant's  testimony  as  to  the  condition  of  the  loco- 
motive, the  competency  and  skillfulness  of  the  engineer  and 
fireman,  and  the  proper  management  of  the  locomotive  on 
that  occasion,  but  also  the  testimony  as  to  the  poking  of  the 
fire,  its  effect  upon  the  emission  01  sparks,  and  in  that  con- 
nection defendant's  testimony  that  it  was  unnecessary  to 
poke  the  fire.  As  bearing  upon  the  question  of  the  condition 
of  the  smoke-stack  and  fire-box,  and  the  management  of  the 
locomotive  on  that  occasion,  they  were  entitled  to  consider 
the  testimony  regarding  the  clover-field  fire,  and  the  testi- 
mony offered  by  defendant  that  an  engine  in  good  order,  and 
properly  managed,  could  not  possibly  throw  fire  from  the 
track  to  plaintiff's  buildings.  The  only  inference  that  could 
be  drawn  from  the  testimony  relating  to  the  impossibility  of 
the  communication  of  fire  from  the  locomotive  to  plaintiff's 
buildings,  in  view  of  the  circumstances  of  fire,  was  that  the 
engine  was  either  not  in  good  order  or  was  not  properly 
managed.  Johnson  v,  Chicago  &  N.  W.  R.  Co.,  77  Iowa,  666. 
Testimony  cannot  be  said  to  be  undisputed,  when  incon- 
sistent with  some  other  fact  or  circumstance,  either  estab- 
lished or  regarding  which  testimony  has  been  admitted. 
The  court  very  properlv  declined  to  take  the  case  from  the 
jury,  or  to  pass  upon  the  conclusiveness  of  the  testimony 
offered  by  the  defendant. 

It  appeared  that  the  buildings  which  were  destroyed  had 

been  insured,  and  that  the  insurer  had  paid  the  loss,  but  the 

court  rejected  testimony  as  to  the  amount  paid  as 

rngoranM^^     immaterial,  and    this   is   assigned  as  error.     The 

question  is  ruled  by  Perrott  v.  Shearer,  17  Mich. 

48-55. 

The  court  instructed  the  jury  that,  "  if  you  find  that  the  fire 
was  caused  by  a  spark  from  the  engine,  the  law  raises  a  pre- 
sumption of  liability  on  the  part  of  the  defendant. 
lojVrj?'**'     The  burden  of  proof  is  then  passed  upon  defend- 
ant, in  order  to  escape  such  liability  to  show  affirm- 
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atively,  to  your  satisfaction,  that  the  engine  from  which  the 
fire  originated  was,  at  the  time  in  question,  properly  con- 
structed, and  equipped  with  the  best  approved  appliances 
for  preventing  the  escape  of  fire.  *  *  *  In  regard  to  the 
construction  of  its  engine  and  appliances  to  prevent  the  es- 
cape ol  fire  and  sparks,  a  railroad  company  is  required  to 
keep  constantly  in  use  *  the  most  approved  machinery  and 
apparatus  for  that  purpose  on  their  engines.*  *  *  *  (^3) 
If  you  are  satisfied  from  the  evidence  that,  at  the  time  in 
question,  the  defendant's  engine  was  properly  constructed 
and  equipped  with  the  best-known  and  most  approved  ap- 
paratus to  prevent  the  escape  of  fire  therefrom,  and  that  the 
same  was  in  good  repai**,  as  to  its  machinery,  fire-box,  and 
smoke-stack,  and  the  engine  and  train  was  properly  managed 
with  reasonable  and  ordinary  care  and  skill  by  the  servants 
and  employes  of  the  railway,  then  the  plaintiff  is  not  entitled 
to  recover,  and  your  verdict  should   be  for  the  defendant. 

*  *  *  (4)  It  is  not  negligence  in  a  railroad  company  to 
run  an  engine  which  emits  sparks,  providing  the  company 
has  the  engine  equipped  with  means  and  appliances  to  arrest 
the  escape  ot  sparks,  recognised  as  the  best  known  and  in 
use,    ana    approved    as    such    by    experienced    operators. 

*  *  *  (S)  I^  y^*^*  ^^^  so  find,  then  you  will  consider  the 
question  whether  the  defendant  has  satisfied  you,  by  a  fair 
preponderance  of  the  evidence,  that  the  engine  was  equipped 
as  I  have  stated  to  you,  with  proper  and  the  best-known  ap- 
pliances to  prevent  the  escape  of  fire," 

Defendant  introduced  several  witnesses,  who  testified  that 
the  machinery,  smoke-stack,  fire-boxes,  netting,  and  all  the 
equipments  of  that  enHne  for  providing  against  the  escape 
.  of  fire  and  cinders,  and  providing  against  tne  danger  of  set- 
ting fires,  were  of  the  most  approved  order,  form,  and  pattern 
known,  that  they  were  claimed  to  be  the  best  in  use,  and 
that  they  were  in  use  by  the  great  majority  of  railroads  in 
this  country.  The  defepdant  requested  the  court  to  instruct 
the  jury  that  **the  engine  was  in  ^ood  order,  so  far  as  this 
case  is  concerned,  if  at  the  time  it  was  supplied  with  the 
best  approved  appliances  to  prevent  the  escape  of  fire,  and 
such  appliances  were  in  good  repair.  In  view  of  the  fact 
that  it  IS  impossible  to  prevent  the  escape  of  sparks  from  a 
locomotive,  it  is  not  negligence  in  a  railroad  company  to  run 
an  engine  which  emits  sparks,  provided  the  company  has  the 
engine  equipped  with  means  and  appliances  to  arrest  the  es- 
cape of  sparks,  recognized  as  the  best  known  and  in  use,  and 
approved  as  such  by  experienced  railroad  operatives.  The 
appliances  which  a  railroad  are  by  larw  to  use,  to  comply  with 
its  duty,  are  those  most  efficient  to  prevent  the  escape  of 

49  A.  &  E.  R.  Gas. — 43. 
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sparks  of  the  smallest  size,  consistently  with  the  successful 
making:  of  steam." 

While  the  instructions  given  were  in  accord  with  the  de- 
fendant's theory  of  its  own  duty  in  the  premises  as  indicated 
by  its  proofs  and  its  requests,  and  for  this  reason. 

I>iity  of  rail*       -r  .1  1  •     1        1        • 

roAd  roMpuf  ^f  "^  Other  error  appeared,  we  might  hesitate  to 
tuadoptin.  reverse  the  judgment,  yet  the  instructions  that  de- 
proved  appu-  fendant  was  **  requirea  to  keep  constantly  in  use 
•■*•"•  the  most  approved  machinery,"  of  **  the  most  ap- 

proved pattern,"  the  "  best  known  and  most  approved  appa- 
ratus," tne  **  best  known  appliances,"  without  further  expla- 
nation, were  misleading.  The  statute  provides  that  "any 
railroad  company  building,  owning,  or  operating  any  rail- 
road in  this  state  shall  be  liable  for  all  loss  or  damage  to 
property  by  fire  originating  from  such  railroad,  either  from 
ei^in^s  passing  over  such  roads,  fires  set  by  the  company 
s.nployes  by  order  of  the  officers  of  said  roads,  or  otherwise 
originating  in  the  construction  or  operating  of  said  railroad: 
provided,  that  such  railroad  company  shaU  not  be  held  lia- 
ble if  it  prove,  to  the  satisfaction  of  the  court  or  jury,  that 
such  fire  originated  from  fire  by  engines  whose  machinery, 
smokestack,  or  fire  boxes  were  in  good  order,  and  properly 
inana^jfed."  This  statute  contemplates  the  communication  of 
fire,  and  consequent  loss  and  damage,  notwithstanding  the 
exercise  of  prudence  and  care  in  the  selection  of  appliances, 
and  in  the  manai^ement  and  operation  of  trains.  It  fixes  the 
standard  of  condition  and  management,  but  it  does  not  at- 
te-n  )t  to  establish  a  standard  of  kind  or  quality  of  appliances. 
VVnile  the  degree  of  care  required  of  a  railroad  company, 
respecting  the  management  and  operation  of  its  trains,  must 
vary  according  to  circumstances,  there  must  of  necessity  be* 
some  stability  in  appliances,  and  railroad  companies  cannot 
be  expected  to  bs  constantly  changing  appliances,  or  to  in- 
stantly apply  newly  discovered  devices,  nor  can  they  be  re- 
quired to  adopt  every  nevv  and  untried  instrumentality,  even 
though  subsequent  experience  may  demonstrate  the  same  to 
be  the  more  effijient.  Indeed,  the  introduction  of  untried 
devices  may  of  itself  be  negligence.  The  efficiency  of  an  ap- 
pliance can  only  be  demonstrated  by  actual  experience,  and 
adoption  and  use  are  the  real  tests  of  approval.  In  view  of 
our  statutes,  and  other  similar  statutory  provisions  which 
make  railroad  companies /r//;/^?//ia>  liable,  prudent  railroad 
companies  naturally  adopt  appliances  which  will  most  effect- 
ually protect  them  from  that  liability,  and  at  the  same  time 
protect  their  own  property,  and  the  general  use  of  apparatus 
(or  that  purpose  grows  out  of  these  considerations.  No  in- 
dividual  should  be  held  to  a  higher  degree  of  care  and  pru- 


VOL.49]  FIRES   SET   BY   LOCOMOTIVE.  675 

■dence,  in  the  sele^ion  and  adoption  of  appliances,  than  that 
which  is  generally  exercised  by  prudent  railroad  men,  using 
-appliances  for  the  same  purpose.  Unreasonable  require- 
ments should  not  be  exacted.  There  should  be  some  degree 
of  security  in  the  use  of  apparatus.  The  fact  that  an  appli- 
ance is  commonly  used  by  prudent  railroad  men,  and  has 
been  for  a  long  time,  for  the  same  purposes,  and  has  sub- 
stantially guarded  against  the  danger  sought  to  be  avoided, 
should  be  a  good  defense  to  a  charge  of  negligence  because 
of  its  use.  Wide  differences  of  opinion  may  exist  among 
those  desirous  of^  reaching  the  same  result.  Two  or  more 
kinds  of  appliances  may  be  used,  each  one  of  which  is  ap- 
proved by  a  number  of  railroad  companies,  which  are  man- 
aged by  practical  and  prudent  men,  and  the  adoption  of  each 
may  have  been  after  careful  consideration  of  the  merits  of 
all,  yet,  unless  that  adoption  and  approval  has  some  weight, 
there  is  no  safety  in  the  use  of  either.  In  any  event,  before 
ii  railroad  company  can  be  made  liable  by  reason  of  its  fail- 
ure to  adopt  other  appliances,  it  must  be  shown  that  such 
appliances  have  been  well  and  popularly  known,  and  their 
efnciency  demonstrated  by  actual  use. 

In  Hoyt  V.  Jeflers,  30  Mich.  181-192,  cited  by  plaintiff,  the 
rule  laici  down  was  applied  to  the  facts  of  that  particular 
case,  and  was  subjected  to  qualifications.  A  mill  was  set  in 
the  midst  of  a  city,  and  the  mill  chimney  was  without  any 
apparatus  for  arresting  the  escape  of  sparks;  and  the  court 
held  that  it  became  the  duty  of  the  owner  of  the  mill  to  avail 
himself  of  some  such  apparatus  as  experience  has  shown  to 
be  reasonably  adequate,  if  not  the  most  effectual,  to  prevent 
the  escape  of  sparks  and  fire  from  his  chimney,  whether  such 
apparatus  had  ever  been  previously  used  upon  that  particu- 
lar kind  of  chimney  or  not,  so  long  as  they  are  susceptible  of 
being  applied,  and,  if  so  applied,  would  operate  to  prevent 
or  checK  the  escape  of  such  fire  and  sparks.  It  was  then 
shown  that  spark  catchers  constructed  upon  the  same  prin- 
ciple as  those  long  in  use,  and  well  and  properly  known 
upon  other  smoke  stacks,  would,  if  applied  to  this  chimney, 
have  substantially  avoided  the  danger;  and  the  court  say 
that  this  was  so  long  and  generally  known  that  it  was  the 
duty  of  the  defendant  to  have  known  it,  and  to  have  availed 
himself  of  their  use.  "In  fact,  I  think  the  true  rule  is  that 
the  defendant,  in  adopting  means  to  check  the  flow  of  sparks, 
and  to  avert  the  danger  in  question,  under  the  circumstances 
of  this  case,  was  bound  not  only  to  adopt  the  means  calcu- 
lated to  avert  the  danger,  but  the  means  which,  in  the  prog- 
ress of  science  and  improvement,  has  been  shown  by  exper- 
ience to  be  the  best;  unless,  indeed,  it  be  some  invention  so 
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recently  made  as  not  to  be  generally  known,  or  which  the 
defendant,  by  reasonable  inquiry  for  the  fcest  means,  might 
not  fairly  be  supposed  to  have  obtained  knowledge  of,  or 
unless  the  expense  of  such  particular  invention  should  be  so 
excessive  as  to  render  its  requirement  practically  unreason- 
able,  when  a  less  expensive  mode  of  protection,  substantially 
guarding  against  the  danger,  might  be  h6ld  sufficient." 

In  the  present  case,  there  was  no  evidence  offered  which 
tended  to  show  that  there  were  other  appliances  superior  in 
kind  to  those  in  use,  or  even  that  there  were  other  appli- 
ances used  for  that  purpose,  much  less  that  there  were  other 
generally  known  and  approved  devices,  which  were  more 
efficient,  and  defendant  was  entitled  to  an  instruction  that  it 
was  nqt  negligent  in  the  selection  and  adoption  of  its  appa- 
ratus. The  phrase,  "  the  best  known  appliances,"  is  suscep. 
tible  of  different  interpretations.  It  may  be  taken  to  mean 
the  best  appliances  known,  or  the  best  approved  or  acknowl- 
edged appliances,  or  those  appliances  which  are  best  known. 

Plaintiff  offered  testimony  tending  to  show  that  the  train 
was  running  at  the  rate  of  40  miles  an  hour ;  that  the  weather 
Speed  of  ^^^  vcrv  dry,  and  a  high  wind  was  blowing  at  the 

tniH.  time.     Defendant  requested  the  court  to  instruct 

the  jurv  as  follows :  "  You  are  to  consider  that  the 
necessity  of  running  railroad  cars  with  regularity  and  uni- 
formity is  not  a  matter  of  convenience  merely.  The  busi- 
ness cannot  be  done  at  all,  unless  calculations  are  made  upon 
the  movements  of  trains.  The  risks  attendant  upon  a  dis- 
turbanc-*  of  that  rcvifularity  are  risks  of  human  lile,  and  not 
mere  business  delays;  that  it  would  be  in  the  highest  degree 
dangerous  to  make  the  movements  of  the  cars  vary  with  the 
wind  and  weather.  Those  who  establish  themselves  in  the 
neighborhood  of  railroads  must  know  that   trains  are  ex- 

f>ected  to  run  regularly,  and,  if  there  are  special  risks  arising 
rom  no  want  of  care  ui  the  proper  equipments  and  manage- 
ment of  engines  and  trains,  tnose  risks  are  not  chargeable  to 
the  railroad,  but  are  incident  to  the  situation."  The  court 
gave  the  last  paragraph,  but  declined  to  give  the  first.  De- 
fendant's counsel  ajso  requested  the  court  to  give  the  follow- 
ing, but  the  court  declined  :  "  The  engineer  and  fireman,  in 
managing  the  train,  are  at  liberty,  and  it  is  their  duty,  to  run 
their  trains  as  near  on  time  as  possible  ;  and  in  case  a  way- 
freight,  whose  length  of  stops  at  stations  is  necessarily  irreg- 
ular, they  are  not  to  be  considered  negligent  by  their  use  of 
natural  and  reasonable  means  to  make  time."  It  must  be 
conceded  that  in  operating  a  railroad  it  becomes  necessary, 
at  times,  to  make  time  between  given  points,  and  the  run- 
ning of  a  freight  train  at  the  rate  of  40  miles  an  hour  for  this 
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purpose  is  not  in  itself  negligence.  The  law  insists,  how- 
ever, that  with  increased  speed  must  be  associated  a  higher 
degree  of  care.  Trains  must  be  run  with  regularity,  and 
with  reference  to  the  movements  of  other  trains,  in  dry 
weather  as  well  as  in  wet  weather.  Uninstructed,  the  jury 
was  at  liberty  to  find  that,  although  the  train  may  have  been 
properly  equipped,  the  high  rate  of  speed  was  improper  man- 
agement of  the  train. 

The  defendant  was  entitled  to  the  instructions  asked  for, 
and  for  this  error  the  judgment  must  be  reversed,  and  anew 
trial  granted,  with  costs. 

Champlin,  C.  J.,  and  Morse  and  Long,  JJ.  concurred. 
Grant,  J.,  concurred  in  the  result. 

Railroad  Fires — Effect  of  Insurance  on  Property  Destroyed. — See  Regan 
V.  New  York  &  N.  E.  R.  Co.,  and  note,  ante  p.  590,  603. 

Same— Duty  of  Railroad  Company  as  to  Spark  Arresters  and  Other  Appli- 
ances.—See  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Peninsular  Land,  etc.  Co. 
ante  p.  603. 

Sufficiency  of  Evidence  to  Show  Origin  of  Fire— Negligence  of  Company. — 
A  short  time  before  a  fire  broke  out  on  land  adjoining  a  railroad  right  of 
way,  two  freight  trains  passed  over  the  road  at  short  intervals  and  near 
to  the  point  where  it  was  claimed  the  fire  was  started.  Between  three 
and  four  hours  after  the  fire  was  discovered  a  person  went  over  the  re- 
cently burned  district  and  traced  the  course  of  the  fire  to  where  he  said  it 
*•  started."  The  place  located  by  him  was  at  the  foot  of  the  railway  em- 
bankment and  within  fifteen  feet  of  the  track.  Here  this  person  testified 
that  he  found  grass  and  brush  still  burning.  On  the  next  day  another 
person  discovered  ashes  at  the  same  point.  It  was  proved  that  the  coun- 
try was  very  dry  and  that  at  and  during  the  time  of  the  fire  a  furious 
wind  was  blowing,  which  swept  the  plains  and  the  shocks  of  burning 
grass  before  it  with  rushing  rapidity  and  to  great  distances.  It  was 
shown  by  the  railroad  company  that  its  engines  were  provided  with 
the  best  improved  fire  arresters  and  that  they  were  in  good  condition  and 
properly  operated.  It  was  also  shown  that  at  the  point  in  question  the 
track  was  down  grade  and  that  the  engines  passed  along  by  their  own 
momentum  without  the  use  of  steam.  There  was  also  proof  of  the  preva- 
lence of  prairie  fires  at  the  time  in  question.  Held,  that  it  could  not  be 
said  that  there  was  a  preponderance  of  evidence  to  show  that  the  fire  origi- 
nated from  sparks  thrown  out  by  the  locomotives  or  that  it  was  kindled 
through  the  culpable  negligence  of  the  railroad  company,  and  that  the 
evidence  did  not  justify  a  verdict  for  the  plaintiff.  Missouri  Pacific  R. 
Co.  V.  Cullers,  (Tex.,  June  16,  1891),  17  S.  W.  Rep.  19. 

Presumption  as  to  Origin  of  Fire.— Evidence  that  a  fire  started  in  a  field 
at  a  point  about  one  hundred  and  sixteen  feet  from  a  railroad  track  a  few 
minutes  after  a  train  had  passed  by,  and  that  no  other  fire,  or  person  set- 
ting fire,  was  seen  near  there  on  that  day,  is  sufUcx^nt  prima J^acie  proof 
that  the  fire  was  caused  by  sparks  from  the  engine.  Greenfielcf  z^.  Chicago 
&  N.  W.  R.  Co.,  (Iowa,  June  3,  1891).  49  N.  W.  Rep.  95. 

Duty  of  Company  to  Use  Improved  Fire  Arresters. — In  an  action  against  a 
railroad  company  to  recover  damages  for  injuries  caused  by  fire  started 
by  sparks  emitted  by  a  locomotive  engine,  a  charge  that  the  railroad  com* 
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pany  is  bound  to  use  the  most  improved  fire  arresters  is  not  erroneous, 
although  the  instruction  would  have  been  more  satisfactory  if  it  had 
added  the  words  "in  use."  Missouri  Pacific  R.  Co.  v,  Bartlett,  (Tex., 
May  12,  1 891),  16  S.  W.  Rep.  638. 

Defective  Spark  Arrester — Sufficiency  of  Evidence  to  Show  Negligence.— 
Where  a  statute  requires  railroad  companies  to  place  on  the  chimneys  of 
their  locomotive  engines  such  screens  as  will  prevent,  as  far  as  possible, 
the  escape  of  sparks  of  fire,  a  jury,  in  an  action  for  injuries  caused  by  fire 
started  by  sparks  from  a  locomotive,  are  authorized  to  infer  that  a  spark 
arrester  was  out  of  order  or  improperly  adjusted,  where  the  evidence 
shows  that,  although  the  locomotive  which  caused  the  fire  was  provided 
with  the  most  approved  form  of  spark  arrester,  yet,  on  the  occasion  of  the 
fire,  large  showers  of  sparks  were  seen  flying  from  the  chimney  on  adjoin- 
ing property,  and  that  a  few  days  later  an  adjoining  fence  was  set  on  fire 
by  a  large  quantity  of  sparks  from  the  chimney  of  such  locomotive.  In 
such  case  a  finding  that  the  railroad  company  was  guilty  of  negligence  is 
supported  by  the  evidence.  Louisville  &  N.  R.  Co.  v,  Taylor,  (Ky.,  Oct. 
I.  1 891),  17  S.  W.  Rep.  198. 

A  few  moments  after  a  freight  train  had  passed,  a  mill  fifty-two  feet 
from  the  track  was  found  to  be  afire  on  the  outside  of  the  roof  nearest 
the  railroad.  The  engine  threw  sparks  as  iarge  as  a  half  dollar  thirty  feet 
high.  The  smoke-stack  was  of  a  pattern  that  did  not  admit  of  the  use  of 
a  spark-arrester,  and  it  was  shown  that  when  in  good  order,  it  would  not 
throw  out  large  sparks.  Held,  that  it  sufficiently  appeared  that  the  smoke- 
stack was  out  of  order.  Hoover  v,  Missouri  Pacific  R.  Co.,  (Mo.,  May  25, 
1 891)  16S.  W.  Rep.  480. 
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Montana  Central  R.  Co. 

{Montana  Supreme  Courts  September  lo,  i8pi,) 

Fires  Set  by  Locomotives— Combustible  Material  on  Right  of  Way — Con* 
struction  of  Statute.— Under  a  statute  (Comp.  St.  Mont.  1888,  Div.  5,  §  719) 
providing  that  any  railroad  company  failing  to  keep  its  right  of  way  free 
from  dead  grass  and  other  combustible  material  "  shall  be  liable  for  any 
damage  which  may  occur  from  fire  emanating  from  operating  the  railroad, 
and  a  neglect  to  comply  with  the  provisions  of  this  act  in  keeping  clear 
any  railroad  track,"  the  mere  failure  of  a  railroad  company  to  keep  its 
track  free  from  accumulations  of  combustible  substances  is  not  sufficient 
to  render  it  liable,  but  it  must  also  appear  that  the  damage  suffered  is 
traceable  to  such  neglect.  To  hold  the  company  liable  it  must  also  appear 
that  there  was  sufficient  combustible  material  upon  the  right  of  way  to  in- 
dicate to  common  prudence  a  dangler  from  fire. 

Pleading— Averment  as  to  how  Fire  was  Communicated— Ambiguity. — A 
simple  ambiguity  or  uncertainty  in  the  allegations  of  a  complaint  against 
a  railroad  company  for  destroying  plaintiff's  property  by  fire,  the  ambi- 
guity lying  in  the  fact  that  the  complaint  does  not  show  with  certainty 
how  the  fire  was  communicated  to  plaintiff's  property,  cannot  be  taken 
advantage  of  for  the  first  time  on  appeal,  where,  up)on  a  fair  intendment 
of  the  language  used,  a  cause  of  action  can  be  made  out. 
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Appeal  from  Cascade  District  Court. 

Action  by   John   Spencer   against   the   Montana   Central 
Railway  Company  for  loss  by  fire.     Verdict  and  judgment 
for  plaintiff.     Defendant  appeals.     Reversed. 
.    McCutcheon  &  Mclntire,  for  appellant. 

Henri  J,  Haskell  lor  respondent. 

Harwood,  J. — This  action  was  brought  to  recover  the 
sum  of  $1,220  damages  alleged  to  hav,e  been  sustained  by 
plaintiff  by  reason  ofthe  wrong^ful  destruction  of  ^.  .  ,  ^ 
120  tons  ol  hay,  15  cords  of  wood,  and  a  quantity 
of  grass  standing  in  a  field,  the  property  of  plaintiff,  by  lire 
emitted  from  defendant's  locomotive  engine,  and  communi- 
cated to  said  property  by  means  of  dry  grass  and  other  con- 
bustible  matter  which  was  carelessly  and  negligently  al- 
lowed by  defendant  to  accumulate  and  remain  on  its  right  of 
way  opposite  the  place  where  said  property  was  situate  near 
said  right  of  way,  at  the  time  the  fire  occurred. 

Appellant  contends  that  the  complaint  fails  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  and  points  out  as 
the  defect  that  plaintiff  "  alleges  that  the  fire  was  set  in  grass 
upon  defendant's  right  of  way,  but  nowhere  alleges  that  by 
reason  thereof  or  that  thereby  the  fire  was  communicated  to 
the  property  of  the  plaintiff."  After  alleging  the  owner- 
ship,  description,  and  situation  of  the  property  alleged  to 
have  been  destroyed,  the  following  averments  are  set  forth 
in  the  complaint :  **  That  at  said  time  and  place  the  defend- 
ant's right  ol  way  of  said  railroad  (not  exceeding  one  hundred 
feet  on  either  side  of  said  railroad  bed)  was  covered  with 
large  quantities  of  dead  and  dry  grass  and  other  combustible 
material.  That  on  account  01  defendant  not  keeping  free 
from  dry  and  dead  grass  and  other  such  combustible  material 
its  right  of  wav  aforesaid,  not  exceeding  one  hundred  feet  on 
either  side  of  its  n>adbcd,  and  on  account  of  not  providing 
suitable  spark  arresters  and  other  machinery  in  operating 
said  road,  and  by  the  negligence  and  carelessness  of  its  offi- 
cers, agents,  servants,  and  employes  in  managing  the  same 
the  defendant's  locomotive  dicf  at  said  time  and  place,  and 
while  passing  plaintiflf's  property  as  above  described,  emit 
sparks  of  fire  which  set  fire  to  the  dead  and  dry  grass  on 
defendant's  right  of  way,  which  fire  was  then  and  there  com- 
municated to  the  said  standing  grass  in  plaintiff's  inclosure, 
and  to  the  said  hay  and  wood,  and  did  then  and  there  burn 
up  and  totally  destroy  all  of  said  "  property. 

The  language  employed  in  the  complaint  to  allege  the  com- 
munication of  fire  from  defendant's  engine  to  plaintiff's 
property   cannot  be  approved.     It  is  subject  to  the   criti- 


68o  SPENCER  V.   MONTANA  CENTRAL  R.   CO.        [VOL.  49 

cism  of  appellant's  counsel,  as  being  ambiguous  or  uncer- 
tain in  the  averment  that  the  defendant's  locomo- 
pieAdUff-'  tive  emitted  sparks  which  set  fire  to  said  dry  grass 
SHfleieBer  of  On  defendant's  right  of  way,  "  which  fire  was  then 
areraeBt.  and  there  communicated  to  said  standing  grass  in 
plaintiff's  inclosure,  and  to  said  hay  and  wood."  The  am- 
oiguity  lies  in  the  fact  that  the  averment  does  not  show  with 
certaintv  how  the  fire  was  communicated  to  plaintiff's  prop- 
erty. The  objectionable  averment  would  undoubtedly  have 
sustained  a  demurrer  on  the  ground  of  ambiguity  or  uncer- 
tainty, but  no  such  demurrer  was  offered  by  appellant  at  the 
proper  time.  If  there  is  onlj  an  ambiguity  or  uncertainty  in 
the  averment  this  cannot  be  taken  advantage  of  for  the  first 
time  in  this  court.  The  attempted  statement  of  some  es- 
sential facts  might  be  found  so  uncertain  or  ambiguous  as  to 
justify  the  discarding  of  the  averment  altogether.  Then  it 
coula  be  said,  as  appellant  contends  here,  that  the  pleading 
fails  to  state  a  cause  of  action.  We  can  conceive  of  such  a 
case,  but  the  ambiguity  would  be  an  extraordinary  one. 
The  averment  in  the  complaint  which  appellant  points  out 
as  objectionable  is  aided  somewhat  by  that  which  goes  be- 
fore, namely,  that  "  on  account  of  defendant  not  keeping  free 
from  dry  and  dead  grass  and  other  such  combustible  mate- 
rial its  right  of  way  aforesaid,  *  *  *  and  on  account  of 
not  providins:  suitable  spark-arresters,  "  etc.,  fire  was  emitted 
from  defendant's  engine,  and  "  set  fire  to  said  dead  and  dry 
grass  on  defendant's  right  of  way,  which  fire  was  then  and 
there  communicated  to  said  standing  grass  in  plaintiffs  in- 
closure, and  to  said  hay  and  wood. "  So  we  think  the  fair 
intendment  of  the  averment  as  it  stands  considered  alto- 
gether, is  that,  on  account  of  "  the  dry  grass  and  other  com- 
bustible matter"  on  defendant's  right  of  way,  and  the  want 
of  proper  spark-arresters  on  the  locomotive  engine,  or  there- 
by, or  by  reason  thereof,  the  fire  was  communicated  from 
said  engine  to  said  drv  grass,  and  thereby  to  the  standing 
grass  and  wood  and  hay  of  plaintiff.  Although  somewhat 
ambiguous  and  uncertain,  we  think  that  is  the  fair  and  reason 
able  intendment  of  the  averment  in  question.  If  such  in- 
tendment can  be  reasonably  found  in  the  terms  used  in  the 
averment,  we  should  so  construe  it.  Code  Civil  Proc.  §  100; 
Bliss,  Code  PI.  (2d  Ed.)  §  314.  An  ambiguous  averment  is 
also  one  which  may  be  cured  by  answer  or  proof.  Bliss, 
Code  Pl.(  2d  Ed.)  §§  435-442.  In  this  case  appellant  answered 
and  defended  at  the  trial,  and  the  testimony  as  to  how  the 
fire  which  destroy  the  property  described  was  communi- 
cated thereto  is  given  in  detail  bv  the  witnesses. 

We  now   j)ass  to  the  consideration  of  the  assignment  of 
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errors  alleged  to  have  been  committed  by  the  court  in  giv- 
ing  instructions  to  the   jury   and  in  refusing    to  ^^yg^,^  ^f 
give    instructions    requested    by  appellant.     Ap-  coaip«ny  u 
pellant  complains  that  the  court  erred  in  instruct-  leafing  com- 
ing  the  jury   as  to  the  effect  of  section  719,   fifth  Jl^^won"*^ 
division,  of  the  Compiled  Statutes.     In  this  regard  rifht  ofw»y. 
the*. court  called  the  attention  of  the  jury  to  said 
statute   requiring  railroad   companies  to  keep   the   right  of 
way  of  their  roads  in  this  state  free  from  dead  grass,  weeds, 
or  any  dangerous  or  combustible  material ;  and   instructed 
the  jury  as  to  the  effect  of  said  statute  in  the  following  lan- 
guage: "  It  makes  it  the  duty   of  the  railroad  company    to 
keep  their  track  and  their  right  of  way  free  and  clear  from 
any  such  dead  grass,  weeds,   or  other  dangerous  or  combus- 
tible material,   and    upon   failure  on   their  part   so  to  do  it 
makes  them  liable  for  any  damage  that  may  occur  from  any 
fire  emanating  from   operating  the  railroad.     It  also   makes 
the  fact,  if  it  is  shown  to  be  a  fact,   that  such  dead  grass  or 
other  dangerous  or  combustible  material  is  upon  the  track  or 
upon  the  right  of  way,  prima  facie  evidence  of  negligence  on 
the  part  of  any  railroad  company. " 

This  instruction  appellant  contends  is  erroneous,  because 
it  leaves  out  of  the  consideration  of  the  jury  the  fact  as  to 
whether  the  negligence  of  the  railroad  company  in  failing  to 
keep  its  right  of  way  free  and  clear  of  dry  grass,  weeds,  or 
other  combustible  material  was  the  cause  of,  or  contributed 
to,  the  damage  complained  of;  in  other  words,  that  such  in- 
struction left  out  of  consideration  the  fact  as  to  whether 
the  dry  grass  or  weeds,  etc.,  negligently  allowed  to  remain 
on  the  right  of  way,  was  the  means  of  communicating  fire  to 
the  property  alleged  to  have  been  destroyed  through  the 
negligence  of  defendant.  This  assignment  of  error  must 
be  sustained.  The  court  instructed  the  jury,  in  the  instruc- 
tion recited  above,  in  effect,  that  upon  a  failure  of  the  de- 
fendant to  keep  its  track  free  and  clear  of  dry  grass,  weeds, 
etc.,  as  required,  the  statute  "  makes  them  liable  for  any  dam- 
age that  may  occur  from  any  fire  emanating  from  operating 
.  the  railroad."  This  was  plainly  error.  The  full  provision 
of  the  statute  is  not  stated  in  said  instruction.  It  provides 
that  **  any  railroad  company  or  corporation  so  failing  to  keep 
their  railroad  track  free  anS  clear  as  above  specified,  and  on 
each  side  thereof,  shall  be  liable  for  anjr  damages  which  may 
occur  from  fire  emanating  from  operating  the  railroad  and  a 
neglect  to  comply  with  the  provisions  of  this  chapter  in 
keeping  clear  any  railroad  track  and  either  side,"  etc.  It  is 
observed  that  the  court  in  part  used  the  language  of  the 
statute,  but  stopped  short  of  stating  the  two  elements  which 
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the  Statue  declares  shall  combine  to  fasten  the  liability  on  the 
defendant ;  that  is,  a  liability  for  "  damage  which  may  occur 
from  fire  emanating  from  operating  the  railroad,  and  a  neg- 
lect "  to  keep  the  right  of  way  clear  of  combustible  mz^erial. 
If  these  conditions  set  forth  bjr  statute  are  relied  upon  to 
sustain  an  action  for  damages  it  must  be  shown  that  the 
damage  resulted  from  the  two  causes  stated, — operation  of 
the  railroad,  and  the  failure  to  keep  the  right  of  way  clear 
of  combustible  matter.  This  clearly  implies  that  the  com- 
bustible matter  must  have  operated  as  an  agency  in  com- 
municating to  plaintiff's  property  the  fire  emanating  from 
operating  the  railroad. 

Counsel  for  respondent  admits  that,  if  the  negligence 
relied  on  by  him  to  fasten  the  liability  on  appellant  for  the 
damage  alleged  was  the  failure  to  keep  its  right  of  way  free 
and  clear  of  combustible  matter  as  required  by  statute,  then 
it  must  be  alleged  and  proved  that  through  such  negligence 
the  damage  was  wrought.  Therefore  they  contend,  and  we 
have  held,  that  the  fair  import  and  intendment  of  the  allega- 
tions of  the  complaint  was  that  through  or  by  reason  of  said 
dry  grass  and  weeds  which  plaintiff  alleged  was  on  the  right 
of  "way  of  defendant  at  the  time  and  place  the  fire  emitted 
from  defendant's  engine  was  communicated  to  the  property 
of  plaintiff,  and  the  same  was  thereby  destroyed.  Now,  if 
it  was  necessary,  in  order  to  show  the  negligence  of  defend- 
ant, and  that  tfirough  such  negligence  the  alleged  dampgr 
was  done,  to  allege  and  prove  the  existence  of  the  dry  grass 
on  the  right  of  way,  and  that  thereb)'  fire  was  communicated 
from  defendant's  engine  to  plaintiff's  property,  then  it  was 
necessary  for  the  jury,  in  finding  their  verdict  against  the 
defendant,  if  found  upon  that  ground,  to  consider  whether 
this  alleged  negligence  was  the  cause  of  the  damage ;  that 
is,  whether  the  fire  was  communicated  from  defendant's 
engine,  through  said  dry  grass  or  combustible  material,  to 
the  property  destroyed.  But  the  instruction  above  recited 
leaves  out  of  consideration  the  question  as  to  whether  the 
dry  grass  or  other  combustible  matter  on  the  right  of  way 
was  instrumental  in  destroying  the  property,  as  alleged  in 
the  complaint.  If  it  was  not  instrumental  in  such  destruc-. 
tion,  then  the  negligence  of  allowing  it  there  had  no  part  in 
consummating  the  damage  complained  of ;  nor  was  it  thereby 
that  the  property  was  destroyed,  but  by  other  cause.  The 
statute  provides  that  the  liability  follows  where  the  destruc- 
tion occurs  from  fire  emanating  from  operating  th6  railroad, 
**  and  a  neglect  to  comply  with  the  provisions  of  this  chapter 
in  keeping  clear  the  right  of  way."  The  destruction  must 
occur  by  means  of  these  two  agencies, — the  operation  of  the 
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road,  and  the  presence  of  combustible  material  on  the  right 
of  way, — in  order  to  make  out  a  liability  on  these  points  of 
negligence.  The  instruction  under  consideration  assumed 
that  the  mere  existence  of  dead  grass,  weeds,  or  combustible 
material  on  the  right  of  way  ^stened  the  liability  on  the 
defendant  for  the  damage  alleged,  without  considering 
whether  such  combustible  material  was  instrumental  in 
effecting  the  destruction  of  the  property  as  alleged  in  the 
complaint  and  as  provided  in  the  statute.  Nowhere  in  the 
instructions  did  the  court  recur  to  the  subject,  and  supply 
the  omission  apparent  in  the  instructions  above  quoted. 

These  observations  are  fully  in  accord  with  the  case  of 
Diamond  v.  Northern  Pac.  K.  Co.,  6  Mont.  580,  29  Am.  & 
Eng.  R.  Cas.  117,  although  the  particular  point  before  us 
was  not  involved  in  that  case.  In  that  case  it  is  said  :  "The 
jury  found  as  fact  that  the  fire  in  question  came  from  one  of 
defendant's  trains,  and  was  caused  by  the  neglect  of  the  de- 
fendant in  failing  to  keep  its  right  of  way  Tree  from  dead 
grass,  and  that  there  was  sufficient  thereof^  on  said  right  of 
way  in  the  vicinity  of  defendant's  ranch  to  make  it  apparent 
to  a  person  ot  ordinary  prudence  that  there  was  danger  of 
fire  therefrom.  *  *  *  [f  there  was  neglect  in  this  regard,, 
whereby  the  fire  occurred,  and  the  damage  was  done,  it  was 
not  very  material  how  perfect  and  complete  the  road  was 
equipped  in  other  respects,  or  how  faithful  and  efficient  were 
its  officers." 

In  the  case  at  bar  the  court  refused  to  give,  upon  appel- 
lant's request,  the  following  instruction:  *'If  the  plaintiff 
relies  upon  the  fact  that  the  fire  start  upon  defendant's 
right  01  way,  then  he  must  prove  that  there  was  such  a 
sufficiency  of  combustible  material,  dead  weeds  and  dr^ 
grass,  upon  such  right  of  way  at  the  place  where  the  fire  is 
alleged  to  have  started  as  to  indicate  danger  from  fire  to 
common  prudence,  and,  failing  to  prove  this,  no  liability  can 
arise  therefrom.'*  The  refusal  of  the  court  to  give  said  in- 
struction is  assigned  as  error.  We  are  of  the  opinion  that 
this  instruction,  or  one  embodying  the  ideas  therein  set  forth,, 
should  have  been  given.  But  no  instruction  to  that  effect 
was  given  by  the  court.  In  addition  to  the  extracts  herein- 
before quoted  from  the  Diamond  Case,  it  was  observed  by 
the  court  in  that  case  that  **  the  statute  requiring  railroad 
companies  to  keep  their  track  and  right  of  way  free  from 
dry  grass,  weeds,  or  other  combustible  material  should  re- 
ceive a  reasonable  construction.  It  is  a  matter  of  common 
observation  that  generally,  in  Montana,  the  right  of  way  of 
railroads  has  upon  them  more  or  less  dry  grass  and  weeds; 
but,  if  the  quantity  is  not  sufficient  to  indicate  danger  from 
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fire  to  common  prudpnce  and  ordinary  care,  then  no  liability 
could  arise  therefrom.  The  instructions  as  given  cover  this 
proposition.**  No  doubt  counsel  for  appellant  predicated 
the  instruction  asked  for  upon  the  views  expressed  in  the 
Diamond  Case  as  to  the  proper  construction  of  said  statute. 
These  views  are  in  no  way  questioned  by  respondent's  coun- 
sel as  not  conforming  to  reason  and  authority.  We  fully  ap- 
prove them,  and  therefore  conclude  that  the  court  erred  in 
refusing  to  give  the  instruction  asked  as  above  recited,  or 
one  of  like  effect.  That  instruction  is  qualified  by  its  own 
terms.  It  states  that,  **  if  the  plaintiff  relies,  upon  the  fact 
that  the  fire  started  on  defendant's  right  of  way,"  etc.  This 
is  proper.  It  does  not  assume  that  those  points  of  negli- 
gence are  the  only  ones  which  may  be  relied  on,  but  says 
that,  if  such  negligence  is  relied  on,  the  fair  construction  of 
the  statute,  as  explained  in  the  Diamond  Case,  should  be  the 
the  rule  in  this  case.  But  in  the  case  at  bar  the  court  refused 
to  give  an  instruction  covering  the  very  proposition  in  this 
regard  which  had  been  approved  in  the  Diamond  Case. 

Judgment,  therefore,  must  be  reversed,  and  the  case  re- 
manded, with  direction  to  sustain  appellant's  motion  for  a 
new  trial,  and  it  is  so  ordered. 

Blake,  C.  J.,  and  DeWitt,  J.,  concur. 

Fires— Neg;lig;e nee  of  Railroad  Company  in  Leaving  Combustible  Material 
on  Right  of  Way,— See  pote,  45  Am.  <&  Eng.  R.  Cas.  575,  576;  Gram  ?/. 
Nortiiern  Pac.  R.  Co.,  (N.  D.),  45  Id.  544,  and  cases  cited  in  note  554  ;  St. 
Louis,  L  M.  &  S.  R.  Co.  v,  Yonley,  (Ark.),  45  Id,  568,  note  581  ;  Marvin  v, 
Chicago,  M.  &  P.  R.  Co.,  (Wis.),  45  Id.  540. 

Negligence  may  be  imputed  to  a  railroad  company  if  it  allows  combus- 
tible material  to  accumulate  along  its  right  of  way  in  such  quantity,  at 
such  places,  and  at  such  seasons  as  render  it  liable  to  become  ignited  and 
cause  damage  to  adjacent  property.  Eddy  v,  Lafayette,  (C.  C.  A.).  49 
Fed.  Rep.  807. 

In  St.  Louis  &  S.  F.  R.  Co.  v.  Richardson,  (Kan.,  Dec.  5,  1891).  28  Pac. 
Rep.  183,  it  was  held  that  in  an  action  against  a  railway  company  to  recover 
damages  caused  by  fire  escaping  on  the  right  of  way  of  such  company, 
the  fact  that  the  dry  grass  of  the  previous  season  was  suffered  to  remam 
on  the  right  of  way  is  proper  evidence  for  the  jury,  and  they  may  find 
negligence  from  it.  Such  negligence  is  ordinarily  a  cjuestion  of  fact  for 
the  jury,  and  when  the  fire  was  caused  by  the  operation  of  the  railroad, 
and  the  jury  make  special  findings,  inter  aiia,  that  the  negligence  of  the 
defendant  consisted  in  the  failure  to  properly  clean  its  right  of  way,  held, 
that  under  chapter  155  of  the  Laws  of  1805  the  defendant  was  not  en- 
titled to  judgment  upon  such  special  findings  when  the  general  verdict 
was  for  the  plaintiff. 
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{Kansas  Supreme  Courts  January  p,  i8p2.) 

Fire  Set  by  Locomotive —Allegations  and  Proof— Prima  Facie  Case.— In 

an  action  against  a  railway  company  for  damages  by  fire  caused  by  the 
of)eration  of  such  railway,  under  paragraph  1321  of  the  Kansas  General 
Statutes  of  1889,  it  is  only  necessary  to  allege  and  prove  that  the  fire  com- 
plained of  was  caused  by  the  operation  of  the  defendant's  railway  to  make 
out  2.  prima  facie  case. 

Damages  for  Burning  Meadow— Difference  in  Value  of  Land— Instruction. — 
In  an  action  against  a  railroad  company  for  negligently  burning  plaintiff's 
meadow  it  is  proper  for  the  court  to  instruct  the  jury  that  *'  m  case  you 
find  from  the  evidence  that  the  plaintiff  was  entitled  to  recover  in  this 
case,  you  are  instructed  that  the  damages  to  be  awarded  him  should  be 
such  as  adequately  to  compensate  him  for  the  actual  loss  or  injury  sus- 
tained ;  and  in  determining  the  amount  of  injury  you  should  consider  the 
nature  and  character  of  the  land  in  controversy,  the  uses  to  which  it  was 
put,  the  difference,  if  any,  in  its  rental  value,  and  you  may  also  allow  in- 
terest on  such  damage,  if  any,  you  find,  from  the  date  of  the  loss  to  the 
present  time,  at  the  rate  of  7  per  cent." 

Right  to  Recover  Where  Damages  Are  Not  Permanent. — In  an  action 
against  a  railroad  company  for  negligently  burning  over  meadow  land, 
the  defendant  is  not  entitled  lo  an  instruction  that  the  plaintiff  cannot  re- 
cover unless  the  injury  complained  of  was  permanent  in  its  nature,  al- 
though he  may  have  sustained  other  damages  as  the  result  of  the  fire. 

Combustible  Material  on  Right  of  Way— Defective  Engine— ^Special  Finding 
— General  Verdict. — Where  the  plaintiff  alleged  in  his  petition  that  the 
negligence  of  the  defendant  consisted  in  the  omission  to  keep  its  road- 
way clean,  and  that  it  negligently  allowed  dry  grass  to  accumulate  and 
remain  on  the  line  of  its  right  of  way,  and  the  jury  returned  a  special 
finding  that  the  fire  was  caused  by  a  defective  engine  in  allowing  coals 
of  fire  to  drop  from  the  fire-box  and  ignite  the  dry  grass  on  the  right  of 
way,  heldy  that  the  special  finding  and  general  verdict  of  the  jury,  were 
in  accord  with  the  allegations  of  the  petition,  notwithstanding  the  fact 
that  the  petition  contained  no  statement  charging  that  the  engine  was 
defective.  The  case  of  St.  Louis  &  S.  F.  R.  Co.  v.  Fudge,  39  Kan.  543,  35 
Am.  &  Eng.  R.  Cas.  246,  distinguished. 

Contributory  Negligence— Failure  to  Take  Precaution^.— In  an  action 
under  paragraph  1321  of  the  Kansas  General  Statutes,  the  plaintiff  is  not 
chargeable  with  contributory  negligence  for  a  mere  failure  to  take  pre- 
cautions against  the  negligence  of  the  defendant. 

Where  the  Plaintiff  Desires  to  Recover  An  Attorney's  Fee  in  an  action 
instituted  under  paragraph  1321  of  the  General  Statutes,  he  should  de- 
mand the  same  in  his  petition;  and  when  the  case  is  tried  by  a  jury  the 
question  of  attorney's  fees  should  be  submitted,  with  the  other  facts  in 
the  case,  to  the  jury. 
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Commissioner's  decision.     Error  from  Greenwood   Dis- 
trict Court, 
y.  H,  Ricliards  and  C,  E,  Benton,  for  plaintiff  in  error. 
R,  C.  Summers  and  N.  W,  Hackett^  for  defendant  in  error. 

Green,  C. — This  was  an  action  brought  by  M.  C.  Tubbs 
in  the  district  court  of  Greenwood  county  against  the  Ft. 
uted  Scott,  Wichita  &  Western  Railway  Company  for 
***'  '  damages  by  fire,  caused,  as  is  claimed,  by  the 
negligence  of  the  defendant  in  the  operation  of  its  railroad. 
The  plaintiff  alleged  that  he  owned  a  half  section  of  land 
which  he  used  exclusively  for  the  grass  grown  thereon  for 
hay,  and  expected  to  use  all  of  said  land  for  that  purpose, 
except  about  40  acres,  as  such  land  was  well  adapted  for 
the  growing  of  hay.  The  negligence  of  the  defendant  is 
stated  as  follows :  **  Plaintiff  says  that  defendant's  line  of 
railway  runs  through,  over,  and  across  the  north  part  of 
said  plaintiff's  land  described,  and  that  on  the  29th  day  of 
October,  1887,  the  said  defendant,  contrary  to  its  dut}',  and 
negligentlv  and  carelessly,  omitted  to  keep  its  right  of  waj- 
on  plaintiff's  land,  and  on  the  adjoining  land,  clear  and  clean 
of  dry  grass,  weeds,  and  other  combustible  material,  and,  on 
the  contrary,  negligently  and  carelessly  allowed  drv  grass, 
weeds,  and  other  combustible  material  to  accumufate  and 
remain  on  said  right  of  way  of  said  defendant's  railway, 
and  neglected  to  plow  a  fire-guard  along  said  line  of  rail- 
way, and  on  said  right  of  Avay,  across  plaintiff's  land,  and 
across  the  adjoining  land  to  prevent  the  spread  of  fire,  or 
damage  therefrom,  in  the  operation  of  its  said  line  of  rail- 
road. That  on  the  29th  day  of  October,  1887,  the  defend- 
ant, in  operating  its  line  of  railway  and  running  its  engines 
and  cars  on  said  line  of  railway  in  Greenwood  county, 
Kan.,  by  and  through  its  servants,  employes,  and  agents,  in 
thereb}'  operating  and  running  said  cars  and  engines  there- 
on, in  said  county  ^nd  state,  negligently  and  carelessly 
permitted  said  engine  of  defendant  to  cast  out  or  emit 
-sparks  of  fire  and  coals  of  fire  therefrom,  into  the  dry  grass 
and  weeds  and  other  combustible  material  on  defendant's 
right  of  way,  thereby  setting  out  fire  and  setting  fire  thereto, 
and  carelessly  and  negligently  allowing  the  fire  thus  set  out 
on  defendant's  right  of  way  to  escape  and  spread  therefrom 
to  other  lands,  and  finally  to  plaintiff's  land  an4  meadow, 
thereby  burning  and  injuring  plaintiff's  meadow,  greatly 
damaging  plaintiff  in  the  sum  of  one  dollar  per  acre,  or  the  total 
sum  of  two  hundred  and  seventy-five  dollars,  and  without  any 
fault  or  negligence  on  the  part  of  this  plaintiff,  on  account  of 
said  fire.  Wherefore  plaintiff  asks  judgment  against  defendant 
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in   the  just  sura  of  $275,  and  costs  of  suit,  and  for  $50  at- 
torney's fees,  and  all  other  proper  relief.** 

The  railway  company  filed  a  motion  to  make  this  petition 
more  definite  and  certain  (i)  by  stating  wherein  the  meadow 
was  damaged ;  (2)  by  stating  how  much,  if  anything,  plaint- 
iff claimed  for  the  burning  of  the  hay  growing  upon  the 
land  ;  (3)  by  stating  in  whether  damages  were  claimed 
for  the  burning  of  the  hay  growing  upon  the  land  at 
the  time  of  the  fire ;  (4)  by  stating  in  what  manner 
the  land  was  damaged,  if  damages  were  claimed  for  injury 
to  the  reality.  This  motion  was  overruled,  and  exceptions 
taken.  The  defendant  then  filed  a  general  demurrer  to  the 
petition,  which  was  also  overruled.  The  defendant  after- 
wards filed  a  general  denial,  and  also  set  up  contributory 
negligence.  A  trial  was  had  by  the  court  and  a  jury,  and  a 
verdict  was  returned  in  favor  of  the  plaintiff  for  $85.  After 
the  return  of  the  verdict,  over  the  objection  of  the  defend- 
ant, the  plaintiff  offered  evidence  to  the  .court  as  to  the  value 
of  attorney's  fees  in  the  case,  and  the  court  allowed  the 
plaintiff  $50  as  such  attorney's  fees.  Judgment  was  ren- 
dered for  the  plaintiff  for  $135  and  costs.  A  motion  for  a 
new  trial  was  filed  and  overruled. 

Six  questions  are  presented  by  this  record  :  First,  Did  the 
court  err  in  overruling  the  motion  of  the  defendant  to  re- 
quire the  plaintiff  to  make  his  petition  more  defi- 
nite and  certain*^     Second.  Did  the  court  err  in  its  ?!!!!!l!!»I!i 
instructions  to  the    jury?  Tkira,  Did   the  court 
err  in  refusing  certain  instructions  asked  by  the  defendant? 
Fourth.     Did    the   court   render   judgment  upon  a  cause  of 
action  not  made  by  the  pleadings?     Fifth,  Should  judgment 
have  been  rendered  upon  the  special  findings  in  favor  of  the 
defendant?     Sixth,  Did  the  court  err  in  rendering  judgment 
against  the  defendant  for  attorney's  fees  ? 

We  must  answer  each  one  of  these  questions  in  the  nega- 
tive, except  the  last.  As  to  the  first,  the  petition  was,  we 
think,  sufficient,  under  paragraph  1321  of  the  General  Stat- 
utes of  1889.  it  might  have  been  more  general  as  to  the 
allegations  of  damages  than  it  was,  and  still  been  good 
under  the  statute. 

As  to  the  instructions  given  with  reference  to  the  meas- 
ure  of   damages,  complaint  is  made  of  the  following  para- 
graph :  **  In  case  you  find  from  the  evidence  that 
the  plaintiff  is  entitled  to  recover  in  this  case,  you  JJl,"^iot. 
are   instructed   that  the  damages  to  be  awarded 
him  should  be  such  as  adequately  to   compensate  him  for 
the  actual  loss  or  injury  sustained  ;  and  in  determining  the 
amount  of  injury  you  should  consider  the  nature  and  char- 
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acter  of  the  land  in  controversy,  the  uses  to  which  it  was 
put,  the  difference,  if  any,  in  its  rental  value,  and  you  ma}' 
also  allow  interest  on  such  damage,  if  any  you  find,  from 
the  date  of  the  loss  to  the  present  time,  at  the  rate  ol  7  per 
cent." 

It  is  ur^ed  that  this  instruction  was  misleading;  that 
under  no  circumstances  would  the  plaintiff  be  entitled  to  re- 
cover the  difference  between  the  value  of  the  land  before 
and  after  the  fire,  and  also  the  difference  in  the  rental  value. 
Perhaps  the  decrease  in  the  rental  value  of  the  land  forms 
the  better  and  more  certain  rule  by  which  the  damages  may 
be  estimated,  still  the  principal  has  been  established  that, 
where  the  injury  is  done  to  the  real  estate  itself,  the  dam- 
ages  may  be  measured  by  the  difference  in  the  value  of  the 
land  before  and  after  the  trespass,  and,  in  several  cases,  the 
amount  necessary  to  restore  the  property  to  the  condition 
in  which  it  was  before  the  trespass  is  a  proper  measure  of 
damage.  5  Am.  &  Eng.  Enc.  Law,  p.  36;  Wiiley  v.  Hunter, 
57  Vt.  479 ;  Carli  v.  Union  Depot,  St.  etc.,  (Jo.,  32  Minn. 
101;  Vermilya  v.  Chicago,  M.  &  St.  P.  R.  Co.,  66  Iowa,  606. 
It  is  evident  from  the  amount  of  the  verdict  that  the  jury 
were  not  misled^  by  the  instruction,  and  hence  no  preju- 
dicial error  was  committed. 

Upon  the  third  question,  complaint  is  made  that  the  court 
should  have  instructed,  as  requested  by  the  defendant,  that 
the  plaintiff  could  not  recover  unless  the  injury 
Not  nefenary  complained  of  was  permanent  in  its  nature,  aU 
I'i^lilri"'^  though  he  may  have  sustained  other  damages  as 
permMettt.  the  rcsult  of  the  fire.  The  plaintiff  did  not  allege 
that  his  meadow  was  permanently  damaged,  and 
the  evidence  was  to  the  effect  that  it  would  take  from  one 
to  three  years  to  restore  the  grass  to  the  condition  it  was  in 
before  the  fire,  so  it  would  not  be  proper  to  characterize  the 
injuries  as  permanent.  We  think  the  instruction  was  prop- 
erly refused. 

As  to  the  fourth  question,  it  will  be  observed,  by  a  refer- 
ence to  the  allegation  of  this  petition,  that  the  plaintiff  al- 
Aiieiratiottsof  '^S^^  carelessncss  in  failing  to  keep  the  right  of 
Bi^giijreHce  -  vvay  free  from  grass  and  other  combustible  ma- 
spccui  flnd-  terial,  and  the  negligence  of  the  servants  of  the 
*"rdict*"***'  railway  in  operating  and  running  its  cars  and  en- 
^    '^ '  gines. 

As  to  the  allegation  of  negligence,  the  jury  made  the 
following  special  findings  of  fact:  "  Question  i.'Did  the  fire 
escape  by  accident  ?  Answer.  Don't  know.  Q.  2.  Did  the 
fire  escape  because  of  the  negligence  of  the  employes  of  de- 
fendant  while  operating  defendant's  train  ?    A.  We  do  not 
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know.  Q.  3.  Did  the  fire  escape  by  reason  of  the  engine  be- 
ing  out  of  order  ?  A.  We  think  so.  Q.  4.  State  specifically 
what  negligence  defendant  was  guilty  of,  upbn  which  the 
jury  base  the  verdict ;  whether  defective  engine,  condition 
of  right  of  way,  or  negligence  of  its  servants  in  operating 
the  train,  or  all.  State  fully  in  what  such  negligence,  if  any, 
consisted.  A.  By  defective  engine,  in  allowing  coals  of  fire 
to  drop  from  fire-box  and  ignite  the  dry  grass  on  the  right 
of  way."  The  point  is  now  made  that  the  jury  specially 
found  that  the  negligence  upon  which  the  verdict  is  based 
was  a  defective  engine,  and,  there  being  no  allegation  of  tlie 
kind  in  the  petition,  the  judgment  of  the  district  court  was 
rendered  upon  a  case  not  made  by  the  pleadings.  The  case 
of  St.  Louis  &  S.  F.  R.  Co.  v.  Fudge,  39  Kan.  543,  35  Am.  & 
Eng.  R.  Cas.  246,  is  relied  upon  as  being  precisely  in  point. 
If  the  present  statute  (paragraph  1321,  Gen.  St.  1889)  had 
been  in  force  when  the  injuries  in  that  case  occurred,  or 
when  that  action  was  brought,  or  when  the  issues  in 
that  action  were  made  up,  or  if  the  jury  had  returned 
the  same  answers  in  this  case  that  were  returned  in  that,  the 
position  of  counsel  for  plaintiff  in.  error  might  be  correct. 
But  in  all  these  particulars  this  case  differs  from  that.  The 
Fudge  Case  was  decided,  or  at  least  intended  to  be  decided, 
under  the  old  law,  and  not  under  the  present  law,  as  em- 
bodied in  the  aforesaid  paragraph  1321  of  the  General 
Statutes  of  1889.  ^"^  further  :  In  the  Fudge  Case  the  jury 
said  that  the  fire  escaped  either  by  the  negligence  of  the  sei*- 
vants  of  the  railway  company  or  a  defect  111  the  engine  ;  in 
this  case,  by  defective  engine,  in  allowing  coals  01  fire  to 
drop  from  the  fire-box,  and  ignite  the  dry  grass  on  the  right 
of  way.  The  defect  in  the  engine  might  nave  been  harm- 
less if  there  had  been  no  dry  grass  on  the  right  of  way. 
Coals,  ashes,  and  cinders  are  removed  from  the  fire-box  of 
engines  upon  the  right  of  way,  but  this  is  usually  done 
where  there  is  no  combustible  matter  to  be  ignited.  The 
dropping  of  coals  from  the  fire-box  might  not  be  a  de- 
fect in  an  engine.  We  think  there  is  sufficient  in  the  special 
findings,  taken  in  connection  with  the  general  findings  of  the 
jury,  to  bring  the  verdict  and  judgment  witHin  the  first 
paragraph  of  plaintiff's  petition. 

As  to  the  fifth  question,  the  plaintiff  in  error  contends  that 
•the  answers  of  the  jury  establish  the  fact  that  the  railroad 
company  was  not  guilty  of  the  negligence  alleged  in  the  pe- 
tition. This  position,  as  we  have  seen,  is  not  tenable,  lor 
the  reason  that  the  coals  of  fire  dropped  from  the  fire-box, 
and  set  fire  to  the  dry  grass  on  the  right  of  way. 

It  is  further  urged  that  the  findings  show  that  the  plaintiff 
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was  guilty  of  contributory  negligence,  for  the  reason  that  he 

did  nothing  to  prevent  the  spread  of  fire  upon  his 
^•■jY**"JJJ^'^    land.  Where  a  party  uses  his  land  as  a  reasonably 

prudent  man  snould,  and  for  the  purposes  for 
which  it  is  adapted,  he  is  not  chargeable  with  contributory 
negligence  for  a  failure  to  take  precautions  against  the  neg- 
ligence  of  a  railway  company.  8  Am.  &  Eng.  Enc.  Law,  p. 
16.  Chapter  155  of  the  Laws  of  1885  established  the  rule 
that  the  occurrence  of  a  fire  caused  by  the  operation  of  a 
'  railroad  is  prima  facie  evidence  of  negligence,  so  that  a  mere 
finding  of  the  jury  that  the  plaintiff  did  nothing  to  protect 
his  land  would  not  make  him  guilty  of  contributory  negli- 
gence. In  Philadelphia  &  R.  K.  Co.  v.  Hendrickson,  80  Pa. 
St.  182,  Chief  Justice  Agnew  stated  the  rule  under  the  com- 
mon law  liability  as  follows:  "  The  conclusion  from  the  case 
is  very  clear  that  a  plaintiff  is  not  responsible  for  the  mere 
condition  of  his  premises  lying  along  a  railroad,  but,  in  or- 
der to  be  held  for  contributor}'  negligence,  must  have  done 
some  act  or  omitted  some  duty  which  is  the  proximate  cause 
of  his  injury,  concurring,  with  the  negligence  of  the  com- 
pany. Farmers  may  cultivate,  use,  and  possess  their  farms 
and  improvements  in  the  manner  customary  among  farmers, 
and  are  not  bound  to  use  unusual  means  to  guard  against  the 
negligence  of  the  railroad  company  ;  indeed,  are  not  bound 
•to  expect  that  the  comp»any  will  be  guilty  of  negligence." 
The  same  court  subsequently  held  "that  it  was  not  contrib- 
utory negligence  for  the  owner  of  land  along  the  line  of  a 
railroad  to  sulow  the  accumulation  of  leaves,  brush-wood,  and 
otiier  rubbish  on  his  property.  Such  an  owner  of  property 
must  run  the  risk  of  fires  r\ecessarily  following  the  lawful 
and  proper  use  of  the  railroad  company's  locomotives;  but 
that  he  must  guard,  in  any  way  or  by  any  means,  against 
the  improper  or  unlawful  use  of  locomotives,  is  a  proposi- 
tion that  cannot  be  sustained.*'  Philadelphia  &  R.  R.  Co. 
V,  Schultz,  93  Pa.  St.  341.  We  are  not  prepared  to  say  that 
this  would  be  the  correct  rule  in  states  subject  to  prairie 
fires,  but  it  shows  the  extent  to  which  some  courts  have  gone 
upon  the  question  of  contributor^^  negligence.  In  this  case 
we  are  clearly  satisfied  that  the  findings  of  the  jury  did  not 
establish  contributory  negligence. 

The  last  question  we  shall  have  to  answer  in  the  afiirma- 
ti^re.     After  the  jury  had  returned  a  verdict,   the    plaintifiL 

asked  the  court  to  assess  the  amount  plaintiff  was 
fe^™*'*'       entitled   to   as  attorney's   fees.     This   was  error. 

The  question  of  attorney '5  fees  was  one  of  the  is- 
suable facts  in  the  case,  and  should  have  been  submitted 
with  the  other  facts  to  the  jury,  and  been  determined  in  the 
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same  way.  Missouri  Pac.  R.  Co.  v.  Merrill,  40  Kan.  404 ; 
Fort  Scott,  W.  &  W.  R.  Co.  v,  Karracker,  46  Kan.  511.  It 
is  recfommended  that  the  judgment  of  the  district  court  be 
jnodified  by  striking^  out  tjie  $50  allowed  as  attorney's  fees  ; 
that  the  judgment  Tor  $85,  based  upon  the  verdict  of  the 
jury,  be  affirmed ;  and  that  the  cost  of  this  court  be  equally 
divided  between  the  parties  to  this  action. 

Per  Curiam.  It  is  so  ordered ;  all  the  justices  concur- 
ring. 

Damages  for  the  Destruction  of  Property  by  Fire. — See  Jacksonville,  T. 
A  K.  W.  R.  Co.  V,  Peninsular  Land,  T.  &  M.  Co.  and  note,  ante  p.  603. 

Combustible  Material  on  Railroad— Right  of  Way — Negligence.— See 
Spencer  v.  Montana  Cent.  R.  Co.,  and  note,  ante  p.  678. 

Presumption  of  Negligence  in  Actions  for  Destruction  of  Property  by  Fire. — 
An  instruction  that  the  escape  of  fire  from  an  engine  is  prima  facte  evi- 
dence of  negligence,  and  that  it  rests  on  defendant  to  rebut  this,  but 
which  omits  to  charge  as  to  defendant's  duty,  is  cured  by  a  further  in- 
struction that  defendant  is  required  to  use  reasonable  care  and  dilic^ence 
in  securing  and  managing  an  engine.  Hamilton  v.  Des  Moines  &  iC.  C. 
R.Co.  (Iowa,  Dec.  17,  1891).  50  N.  W.  Rep.  567. 

The  fact  that  fire  is  communicated  by  a  passing  locomotive  is  prima 
facie  evidence  of  negligence.  Eddy  v,  Lafayette  (C.  C.  A.),  49  Fed.  Rep. 
807. 

Sufficiency  of  Proof  to  Rebut  Presumption  of  Negligence. — Where  it  is 
proved  that  the  fire  was  caused  by  a  spark  from  the  engine,  uncontra- 
dicted evidence  to  the  effect  that  the  engine  was  supplied  with  the  best 
appliances  to  prevent  the  escape  of  fire,  that  it  was  in  good  repair,  and 
that  it  was  not  negligently  handled,  is  not  sufficient  to  justify  a  direction 
to  find  for  the  defendant,  since  the  question  whether  this  evidence  dis- 
proves the  presumption  of  negligence  arising  from  the  fact  that  the  fire 
was  started  by  a  spark  from  the  engine  is  for  the  jury.  Greenfield  v,  Chi- 
-cago  &  N.  W.  R.  Co.,  (Iowa,  June  3,  1891),  49  N.  W.  Rep.  95. 

In  an  action  against  a  railroad  company  for  loss  or  damage  suffered  by 
the  plaintiff  by  nre  caused  by  the  defendant  in  the  operation  of  its  railroad, 
proof  that  the  fire  was  so  caused  is,  under  the  provisions  of  chapter  15$  of 
the  Laws  of  1%^^,  prima  facie  evidence  that  it  was  so  caused  through  the 
negligence  of  the  railroad  company ;  and  it  then  devolves  upon  the  rail- 
road company  to  show,  not  only  t^at  its  appliances  to  prevent  the  escape 
of  fire  were  sufficient  and  in  good  order,  and  that  its  engineer  was  a  com- 
petent and  skillful  engineer,  but  also  that  there  was  no  mismanagement 
or  negligence  on  the  part  of  any  of  its  servants  or  agents  causing  the  lire. 
Ft.  Scott,  W.  &  W.  R.  Co.  V.  Karracker,  46  Kan.  511. 

Contributory  Negligence — Efforts  to  Protect  Property^ — In  aq  action 
against  a  railroad  company  for  the  negligent  burning  of  hay  it  appeared 
that  the  hay  was  burned  in  ricks  while  plaintiff  was  making  hay  in  the 
vicinity,  and  that  the  men  so  employed  were  keeping  a  constant  lookout 
for  fires,  and  had  two  water  wagons  on  the  field.  Held,  that  the  court 
properly  refused  a  charge  based  upon  the  assumption  that  plaintiffs  did 
not  use  "  any  .effort  to  protect  the  hay."  Eddy  v.  Lafayette,  (C.  C.  A.)  49 
Fed.  Rep.  807. 

It  is  not  contributory  negligence /^rj^  for  one  to  place  cotton  on  a  plat- 
form constructed  by  a  railroad  companv  for  the  purpose  of  receiving 
freight,  and  to  leave  it  there  without  watch.  St.  Louis,  A.  &  T.  R.  Co.  v. 
Fire  Assoc,  of  Philadelphia.  (Ark.,  Nov.  28,  1891),  18  S.  W.  Rep.  43. 
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In  an  action  against  a  railroad  company  to  recover  damages  for  the  de> 
stniction  of  property  by  fire,  it  is  error  for  the  court  to  instruct  the  jury 
that  if  both  parties  to  the  suit  were  guilty  of  negligence,  then  the  negh- 
gence  of  one  party  should  be  balanced  as  against  the  negligence  of  the 
other,  and  the  jury  should  find  for  the  par<y  least  guilty  in  this  respect. 
The  doctrine  of  comparative  negligence  is  not  recognized.  Prescott  &  A. 
C.  R.  Co.  7A  Rees,  (Ariz.,  Jan.  16,  1892),  28  Pac.  Rep.  1134. 

Measure  of  Damages  for  Property  Destroyed  by  Fire.— In  an  action  to  re- 
cover for  hay  destroyed  by  fire  set  by  defendants'  locomotive,  an  instruc- 
tion that  the  measure  of  damages  is  the  market  value  of  the  hay  when 
burned,  with  interest  from  such  time,  is  erroneous  in  not  leaving  to  the 
jury  any  discretion  as  to  withholding  or  allowing  interest,  but  is  no 
ground  of  reversal,  where  it  appears  that  the  jury  did  not,  in  fact,  allow  in- 
terest. In  case  there  is  no  local  market  value,  the  value  is  properly  fixed 
by  the  value  at  the  nearest  market,  deducting  the  cost  of  transportation. 
Eddy  V.  Lafayette,  (C.  C.  A. ),  49  Fed.  Rep.  807. 

Where  witnesses  use  the  words  "  fair  value  "  as  synonymous  with  "mar- 
ket value  "  or  **  real  value"  of  property  in  dispute,  such  evidence  is  not  in- 
competent to  go  to  the  jury  for  the  purpose  of  determining  the  value  of 
the  property.  Ft.  Scott,  W.  &  W.  R.  Co.  v.  Jones,  (Kan.  Feb.  6,  1892),  28 
Pac.  Rep.  978. 

Measure  of  damages  for  the  destruction  by  fire  of  growing  timber  is  the 
difference  between  the  value  of  the  land  before  and  after  the  fire,  and  not 
merely  the  value  of  the  timber  for  cord  wood  or  lumber.  Greenfield  z'. 
Chicago  &  N.  W.  R.  Co.,  (Iowa,  June  3,  1891),  49  N.  W.  Rep.  95. 

Damages  for  Destruction  of  Trees— Evidence  As  to  Difficulty  in  Crowing 
Other  Trees. — Where  the  property  destroyed  by  the  fire  is  trees,  it  is 
not  error  to  permit  a  witness  to  testify  that  it  would  be  difficult  to  grow 
trees  in  the  place  of  those  destroyed  by  reason  of  the  shade  of  other 
trees,  since  the  value  of  the  trees  may  have  been  in  some  measure  de- 
pendent upon  the  difficulty  or  cost  of  supplying  their  place  by  other 
trees.  Leiber  v.  Chicago.  M.  &  St.  P.  R.  Co.,  (Iowa,  Dec.  16,  1891),  50  N. 
W.  Rep.  547. 

Evidence  that  Property  Was  Worth  More  Oofore  Than  After  Fire.—  In  Ham- 
ilton V.  Des  Moines  &  K.  C.  R.  Co.,  (Iowa,  Dec.  17,  1891),  50  N.  W.  Rep. 
567,  the  fire  burned  over  a  meadow  and  orchard.  The  evidence  did  not 
show  a  total  destruction  of  the  fruit  trees  in  the  orchard  or  the  grass  in 
the«meadow.  The  plaintiff,  testifyingasawitnes.s,  was  permitted  to  state 
that  the  meadow,  not  the  land,  was  worth  three  dollars  or  four  dollars  per 
acre  before  the  fire,  and  one  dollar  per  acre  afterward.  Another  wit- 
ness testified  as  to  the  difference  in  value  of  the  trees  in  the  orchard. 
The  defendant  objected  to  this  evidence  on  the  ground  that  it  did  not 
disclose  the  correct  rule  of  damage,  and  insisted  that  the  true  meas- 
ure of  damage  was  the  cost  of  restoring  the  meadow  to  its  prior  condi- 
tion, //e/d,  that  this  rule  does  not  prevail  when  there  is  simply  injury 
to  meadow  and  trees  and  not  a  total  destruction.  The  court  said  :  "It 
is  obvious  that  if  the  trees  and  grass  were  of.  some  value  in  their 
condition  after  the  fire,  defendant  should  be  allowed  the  benefit  of  thpt 
value  in  estimating  the  damages — compensation — to  which  plaintiff  is 
entitled  ;  and  surely  there  is  no  error  of  which  it  may  complain  in  allowing 
it  such  benefit.  It  is  very  plain  that  the  cost  of  restoration  might  exceed 
the  amount  of  damages  when  there  was  not  a  total  destruction  of  the  grass 
and  trees.  We  conclude  that  no  error  is  shown  to  the  prejudice  of  defend- 
ant in  the  admission  of  the  evidence  under  consideration." 

Insurance  on  Property  Destroyed  By  Fire — Reduction  of  Damages^ — In  an 
action  to  recover  damages  for  property  destroyed  by  fire,  where  the  defend- 
ant (as  tending  to  show  a  motive  on  the  part  of  plaintiff  to  cause  the  fire), 


VOL.  49]      NEGLIGENCE— CIRCUMSTANTIAL  EVIDENCE.  693 

■) 
proves  that  plaintiff  received  payment  of  an  insurance  policy  on  the  prop- 
erty, and  the  court  instructs  the  jury,  that  this  cannot  be  considered  in  re- 
duction of  damages  caused  by  defendant's  negligence,  the  plaintiff  cannot 
complain.  Brookhaven  Lumber  &  Mfg.  Co.  v,  Illinois  Central  R.  Co.,  68 
Miss.  432. 


Wheelan 

V. 

Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

(Iowa  Supreme  Courts  May  16^  i8g2.) 

Injury  to  Employe — Moving  Train  Striking  Section  Hand— Circumstantial 
Evidence  As  to  Negligence. — A  section  hand  doing  track  work  on  a  rail- 
road stepped  to  the  side  of  the  track  to  get  out  of  the  way  of  an  approach- 
ing train  running  at  the  rate  of  25  to  30  miles  an  hour.  The  side  on 
which  he  stood  was  the  inside  of  a  curve  where  the  ground  s/Ioped  away 
from  the  track.  He  held  a  crowbar  in  his  hands  with  one  end  resting  up- 
on the  ground,  and  leaned  forward  upon  it.  His  feet  were  about  five  feet 
from  the  track  and  the  end  of  the  bar,  upon  which  he  was  leaning,  was 
considerably  nearer.  After  all  but  a  few  cars  of  the  train  had  passed  him, 
the  other  men  in  the  gang  noticed  him  going  up  and  being  carried  along 
in  the  air,  and  when  he  fell  he  was  several  feet  away  from  the  point  where 
he  had  been  standing.  The  crowbar  had  been  forced  up  against  his  neck 
and  jaw,  and  when  picked  up  he  was  dead.  No  one  saw  anything  hit 
him  or  the  crowbar  which  he  held.  Among  the  cars  composing  the  train 
was  what  was  known  as  a  "stone-dump"  car,  the  doors  of  which  were  hung 
on  hmges  at  the  top.  In  an  action  to  recover  damages  for  the  death  so  oc- 
curring the  plaintiff  s  theory  of  the  accident  was  that  the  'door  of  this 
car,  bemg  defectively  fastened,  swung  open  and  struck  the  crowbar  in  the 
deceased's  hands,  thereby  causing  his  death.  The  evidence  showed,  how- 
ever, that  at  the  last  station  before  reaching  the  place  of  the  accident  the 
door  of  this  car  was  put  up  and  fastened,  and  at  the  next  stop  the  door 
was  found  to  be  still  up.  The  portion  of  the  car  door,  which,  according 
to  plaintiff's  theory,  struck  the  crowbar  in  the  hands  of  the  deceased,  was 
a  heavy  band  of  iron  ;  but.  on  the  trial,  the  crowbar  was  offered  in  evi- 
dence and  there  was  no  mark  upon  it.  Held,  that  the  evidence  did  not 
sustain  the  plaintiff's  theory,  and  that  there  was  nothing  to  show  that  the 
defendant's  negligence  contributed  to  produce  the  injury  complained 
of. 

Instruction  As  to  Value  of  Circumstantial  Evidence. — The  court,  in  charg- 
ing the  jury  with  reference  to  circumstantial  evidence,  said  :  '*  This  kind  of 
evidence,  when  strong  and  convincing,  is  often  the  most  satisfactory 
from  which  to  draw  conclusions  of  the  existence  or  non-existence  of  a 
disputed  fact."  Held,  that  this  instruction  was  not  open  to  the  objec- 
tion that  a  higher  value  was  placed  on  presumptions  or  inferences  than  on 
positive  and  direct  testimony. 

Damages  for  Death — Worth  of  Decedent's  Life  to  His  Estate. — In  actions 
to  recover  for  the  wrongful  death  of  another  the  damages  should  be  lim- 
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ited  to  the  present  worth  of  decedent's  hfe  to  his  estate ;  or  in  other 
words,  compensation  should  be  awarded  for  the  actual  pecuniary  loss  to 
such  estate.'  In  estimating  such  damages  the  jury  are  entitled  to  con- 
sider the  expectancy  of  the  life  of  the  deceased,  the  nature  of  his  calling, 
the  wages  he  was  receiving,  and  his  physical  condition  and  habits  of  in- 
dustry. 

Proof  of  Expectancy  of  Life. — In  an  action  for  the  wrongful  death  of  a 
young  man,  nineteen  years  and  ten  months  old,  it  is  error  to  permit  the 
plaintiff  to  show  the  expectancy  of  life  of  deceased  at  the  assumed  age 
of  twenty-one  years. 

Appeal  from  Johnson  District  Court. 

Mills  &r  KeeleVy  for  appellant. 

M,  P.  Smith  and  Ranck  &  Wade,  for  appellee. 

KiNNE,  J. — I.  This  action  is  brought  by  the  plaintiff,  as  the 
assignee  in  trust  of  the  administrator  of  the  estate  of  Wil- 
canitatad  '^^^  Doyle,  deceased.  It  appears  that  the  intestate, 
William  Doyle,  was  on  August  3,  1888,  in  the  em- 
ploy of  the  defendant  as  a  section  man  or  track  repairer  011 
its  line  of  railway  running  from  Marion  to  Ottumwa,  and  011 
that  part  of  said  line  situated  in  Iowa  county,  in  the  vicinity 
of  the  stations  of  North,  English  and  Parnell.  That  on  saii 
day,  and  while  engaged  in  said  occupation,  at  the  place 
above  named,  a  freight  trdin  of  defendant  came  by,  going 
northeastward,  at  a  rapid  rate  of  speed,  and  among  the  cars 
composing  said  train  was  what  is  known  as  a  "stone  dump/* 
the  doors  of  which  were  hung  on  hinges  at  the  top.  Said 
car  doors  were  from  12  to  15  feet  long  and  3  feet  wide,  and, 
when  properly  secured  at  the  bottom,  said  doors  sloped  in- 
wardly from  the  top.  That  these  doors,  except  when  opened 
to  allow  the  stone  and  dirt  to  fall  out,  were  arranged  to 
fasten  at  the  bottom  by  an  iron  strap,  leaving  an  opening 
which  passed  over  a  staple,  and  was  to  be  secured  by  a 
straight  iron  pin,  which  passed  through  the  loop  of  the  staple. 
It  is  claimed  that  the  strap  should  have  been  secured  by  a. 
hook  passed  through  the  loop  of  the  staple,  which  would 
be  held  in  place  by. its  own  weight,  and  the  weight  of  a 
chain  attaching  it  to  the  car;  and  that  the  defendant  in  using 
the  pin  fastening  was  careless  and  negligent.  That  the  pin, 
when  thus  placed  through  the  staple  horizontally,  was  easily 
shaken  from  its  place,  thus  leaving  the  door  free  at  the  bot- 
tom to  swing  back  and  forth  from  the  side  of  the  car,  which 
it  did  several  feet  when  the  train  was  in  motion.  That  while 
left  in  such  unsafe  condition,  and  as  the  train  was  passing  by 
where  said  Doyle  and  others  had  been  at  work,  the  door  on 
tho  east  side  of  said  stone  dump  car  suddenly  swung  out- 
ward toward  where  deceased  was  standing,  and  struck  an 
iron  bar,  which  he  was  leaning  upon,  with  such  force  as  to 
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drive  it  against  his  neck  and  breast,  killing  him  instantly.  It 
is  averred  that  deceased  was  not  guilty  of  any  negligence 
which  contributed  to  produce  his  death,  and  that  his  death 
was  caused  by  carelessness  and  negligence  of  the  defendant, 
as  above  stated.  Deceased  was  nearly  21  years  old,  healthy, 
and  of  good  character  and  habits.  The  defendant  files  a 
general  'denial,  and  specifically  denies  the  negligence 
charged. 

2.  When  the  train  passed  which  is  alleged  to  have  killed 
Doyle  he  was  standing  on  the  east  side  of  the  track,  which 
was  inside  of  the  curve.  He  was  leaning  forward  on  a  crow- 
bar, the  bottom  of  which  rested  upon  somewhat  higher 
ground  than  did  his  feet,  and  was  nearer  the  track.  He  neld 
the  top  of  the  bar  in  both  hands,  and  about  opposite  his  left 
breast.  He  was  standing  on  the  sloping  top  or  edge  of  the 
embankment,  and  facing  towards  the  track.  There  is  some 
conflict  in  the  evidence  as  to  how  far  from  the  rail  the  de- 
ceased was  standing  when  the  accident  occurred,  but  plaint- 
iff's witnesses  put  it  at  5  feet.  The  dump  on  which  he  was 
standing  was  7  feet  high,  and  the  bar  he  was  leaning  upon 
was  nearly  5  feet  long,  and  weighed  20  pounds.  The  train 
was  running  from  25  to  30  miles  an  hour  when  it  passed  de- 
ceased. When  the  train  was  seen  approaching,  the  section 
foremart  told  his  men  to  get  out  of  the  way,  and  deceased, 
the  foreman,  and  three  others  stepped  to  the  east  side  of  the 
track  to  let  it  pass,  and  one  man,  James  Doyle,  stepped  to 
west  side  of  the  track.  The  men  on  the  east  side  of  the 
track  stood  in  the  following  order:  Furthest  north,  Cro- 
nin,  the  foreman  ;  100  feet  south  of  him,  the  deceased  ;  5  or 
6  feet  south  of  deceased,  Costello ;  about  30  feet  south  of 
Costello  stood  McDonnell ;  and  Flannagan  was  5  or  6  feet 
south  of  him,  the  nearest  to  the  approaching  train.  When 
the  foreman  gave  the  warning  the  train  was  600  feet  distant. 
As  the  train  approached,  Flannagan  was  looking  south,  and 
did  not  see  the  accident.  McDonnell  was  facing  north,  and 
saw  deceased  prior  to  and  when  he  was  killed.  Cronin  saw 
deceased  fall.  So  did  Nichols,  a  brakeman  on  the  train.  No 
one  saw  anything  hit  him,  or  the  bar  which  he  held.  The 
witnesses  who  saw  the  accident  say  that,  when  all  but  a  few 
cars  had  passed  deceased,  they  noticed  him  going  up  and 
being  carried  along  in  the  air,  and  when  he  fell  he  was  sev- 
eral feet  north  of  the  point  where  he  had  been  standing.  The 
crowbar  seemed  to  have  been  forced  up  against  his  neck  and 
jaw,  and  through  between  his  jaw  bones.  His  right  arm 
was  broken.  The  bar  was  lying  at  his  side  when  he  was 
picked  up  after  the  train  passed. 

3.  We  have  stated  the  facts  quite  fully,  owing  to  the  pe- 


696  WHEELAN  V.  CHICAGO,   M.  &  ST.   P.   R.   CO.      [VOL.  49 

culiarity  of  the  accident,  and  the  fact  that  nothing  was  seen 
to  strike  the  deceased,  or  the  bar  which  he  held.  Plaintiff 
insists  that  defendant's  negligence  caused  the  injury,  and  that 
the  door  heretofore  referred  to  swung  out  and  struck  the  bar 
which  deceased  held,  and  thus  killed  him.  The  evidence 
shows  without  conflict  that  the  train  consisted  of  some  20  or 
more  cars, — a  caboose  in  the  rear,  then  5  box  cars  immed- 
iately ahead  of  the  caboose,  and  then  4  stone  dumps  ahead 
of  the  box  cars.  The  first  stone  dump  next  to  the  box  car 
was  No.  18,499.  That  the  doors  of  the  stone  dump  cars  were 
not  down,  loose,  or  swinging  when  the  train  reached  Par- 
nell,  the  first  station  north  oT  the  point  of  the  accident.  That 
the  door  on  this  car,  18,499,  ^^^'^  fastened  at  North  English, 
the  first  station  south  of  the  point  of  the  accident.  That 
the  train  made  no  stops  between  North  English  and  the 
place  of  the  accident,  two  and  one-half  miles.  That  the  door 
of  18,499  ^v3s  fastened  with  an  iron  pin  attached  to  a 
chain.  That  this  same  door  was  down  at  Sigourney,  at  Wil- 
liamsburg, and  at  North  English,  and  in  each  case  it  was 
fastened  up. 

Upon  these  facts  plaintiff  bases  his  claim  that  defendant's 
negligence  caused  the  death  of  Doyle.  The  claim  rests  only 
on  the  presumption  that  while  it  is  shown  this 
to  jVrtifJ^*  door  was  put  up  and  fastened  at  North  English, 
preiiaiiip-  two  and  one-half  miles  south  of  the  point  where 
tionUAt  the  accident  occurred,  it  must  have  got  loose, 
cardoor  swuug  out,  and  hit  deceased,  notwithstanding  it 
ooM.  j^  shown  without  conflict  that  the  same  door 
was  up  and  closed  at  Parnell,  the  next  station  north  of  the 
place  where  the  accident  occurred.  It  may  be.  conceded, 
at  least  for  the  purposes  of  this  case,  that  the  de- 
fendant was  negligent  in  running  a  car  with  a  door 
so  defectively  fastened  as  to  come  loose  and  fall  down 
as  this  door  is  shown  to  have  done.  But  that  is  not  sufficient 
to  fix  a  liability  on  the  defendant.  It  must  appear  that  its 
negligence  caused  the  accident  complained  of,  and  that  de- 
ceased did  not  contribute  to  produce  the  result.  It  is  an 
elementary  principle  of  law  that  a  condition  or  state  of 
things  once  established  by  direct  proof  is  presumed  to  con- 
tinue as  before  until  the  contrary  is  shown,  or  a  different  or 
stronger  presumption  raised,  i  Greenl.  Ev.  (12th  Ed.)  § 
41.  We  may  then  presume  that  the  door,  having  been  fas- 
tened at  North  English,  remained  so,  unless  there  is  evidence 
sufficient  to  overcome  such  presumption.  Against  this  pre- 
sumption, and  the  fact  that  the  door  was  found  up  in  its 
place  at  the  next  station  north  of  the  place  of  the  accident, 
plaintiff  asks  us  to  presume  that  mean  time,  and  just  at  the 
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instant  of  the  accident,  the  door  became  loose,  swune  out- 
ward, hit  the  bar  which  deceased  held  in  his  hand,  and  killed 
him. 

Are  we  justified  in  so  presuming  from  the  evidence  ?  If 
the  evidence  did  not  disclose  the  fact  that  the  door  in  ques- 
tion had  been  loose  and  swinging  several  times  prior  to  the 
accident,  and  once  after  it,  on  the  same  trip,  counsel  would 
not  think  of  urging  that  the  hasp  thereof  was  the  cause  of 
the  accident ;  but  such  fact  is  the  basis  of  the  presumption  on 
which  defendant's  liability  is  predicated.  If  it  was  not  shown 
that  the  door  was  fastened  at  the  nearest  station  south  of  the 
point  of  accident,  and  that  it  was  up  in  its  place  at  the  next 
station  north  of  it,  the  jury  might  well  have  presumed,  in 
view  of  the  other  evidence,  that  it  caused  Doyle's  death.  It 
does  not  appear  from  the  evidence  as  to  whether  or  not  the 
train  stopped  immediately  after  the  accident.  If  it  did, 
surely  some  of  those  present  would  have  noticed  the  fact,  if 
the  door  was  loose  and  swinging.  As  no  such  evidence  ap- 
pears, we  may  presume  that  the  train  did  not  stop,  or,  if  it 
did,  that  no  one  saw  the  door  loose  or  down.  The  iron 
which  plaintiff  claims  struck  the  bar  is  shown  to  have  been 
about  two  inches  wide  and  nearly  an  inch  thick.  The  evid- 
ence shows  that  the  train  was  running  from*  twenty-five 
to  thirty  miles  an  hour,  and  yet  the  bar  which  deceased  "held, 
and  which  was  produced  before  this  court  during  the  oral 
argument  in  this  case,  shows  no  dent  or  other  indication  ot 
having  been  struck  by  anything.  It  is  inconceivable  hov# 
such  an  iron,  two  inches  wide  and  an  inch  thick,  which  was 
attached  to  a  train  running  twenty-five  to  thirty  miles  an 
hour,  should  have  struck  the  bar  in  decedent's  hands,  and 
left  no  mark.  It  must  be  conceded,  we  think,  that  deceased 
was  in  some  manner  killed  by  the  train.  The  evidence  shows 
that  there  were  no  cars  in  the  train  of  unusual  width  ;  that 
there  was  nothing  on  the  train  extending  out  beyond  the 
sides  of  the  cars. 

4.  The  court  below,  in  the  seventh  division  of  his  charge, 
among  other  things  said  to  the  jury  that  "  to  justify  you  in  find- 
ing that  deceased  was  killed  bv  a  swinging  door  ^, ,     ^ 

Striking  a  cro wbar,as  claimed  by  plaintiil.it  is  neces-  not  coBniiuai 
sary  not  only  that  the  circumstances  should  all  con-  with  puint. 
cur  to  show  that  he  was  so  killed,  but  that  they  are  ««f ■  t>»«ory  of 
inconsistent  with  any  other  rational  conclusion."  ***** 
And  again,  in  the  seventh  division  of  the  charge  asked  by 
defendant,  and  given,  the  jury  were  told  :  "  The  jury  cannot 
conjecture  or  presume  that  a  door  was  down  and  swinging, 
or  that  it  swung  outward  and  caused  the  accident.  To  war- 
rant the  jury  in  finding  that  such  door  was  down  and  caused 
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the  accident,  the  facts  and  circumstances  in  evidence  must 
reasonably  and  fairly  show  that  such  dump  car  door  was 
actually  down  and  swinging,  and  that  it  swung  outward,  and 
hit  William  Doyle,  or  the  iron  bar  he  held,  and  thus  caused 
the  accident ;  and  it  must  exclude  any  fair  inference  or  pre- 
sumption that  the  accident  was  caused  in  any  other  manner 
or  by  any  other  means." 

Tnese  instructions  were  the  law  of  the  case,  and  the  jury 
were  bound  to  follow  them.  Can  it  be  said  that  the  circum- 
stances in  this  case  **  all  concur  to  show  "  that  Doyle  **  was 
so  killed  ?  "  Are  they  inconsistent  with  any  other  rational 
conclusion  ?  Do  the  **  facts  and  circumstances  in  evidence 
reasonably  and  fairly  show  "  that  the  door  was  down,  and 
that  it  caused  the  accident?  And  do  they  exclude  "  any  fair 
inference  or  presumption  that  the  acciaent  was  caused  in 
any  other  manner  or  by  any  other  means?  "  We  think  not. 
In  the  absence  of  all  evidence  that  the  door  was  loose,  down, 
or  swinging  at  the  time  of  the  accident ;  in  the  absence  of 
any  direct  evidence  as  to  what  hit  the  bar  or  Doyle;  with 
uncontradicted  evidence  thatat  the  last  station  the  door  was 
put  up  and  fastened,  and  found  up  at  the  pext  stop, — might 
we  not  be  as  fully  justified  in  presuming  that  Doyle,  whose 
bar  was  from  a  foot  to  two  feet  only  from  the  train,  lost  his 
footing,  fell  towards  the  train,  (as  he  was  leaning  that  way,) 
and  was  struck  by  a  car,  and  thus  killed?  Is  it  not  probable, 
and  is  it  not  consistent  with  the  evidence,  to  presume  thaf 
standing,  as  he  was,  on  a  slopinof  embankment,  leaning  oii  * 
the  bar,  his  body  inclined  towards  the  train,  and  at  most,  as 
appears  from  the  evidence,  not  over  two  to  three  feet  from 
the  cars  as  they  passed,  that  he  lost  his  footing,  or  was  by 
the  suction  created  by  the  rapidly  moving  train  drawn  to- 
wards it,  and  struck  by  it?  It  seems  to  us  such  presumptions 
are  as  fair  and  reasonable  as  those  which  are  indulged  in  by 
plaintiff  to  sustain  this  verdict.  In  Asbach  v,  Chicago,  B.  gl 
Q.  R.  Co.,  74  Iowa,  250,  it  is  said :  "  A  theory  cannot  be  said 
to  be  established  by  circumstantial  evidence,  even  in  a  civil 
action,  unless  the  facts  relied  upon  areof  such  a  nature,  and 
so  related  to  each  other,  that  it  is  the  only  conclusion  that 
can  fairly  or  reasonably  be  drawn  from  them.  It  is  not  suffi- 
cient that  they  be  consistent  merely  with  that  theory,  for 
that  may  be  true,  and  yet  they  may  have  no  tendency  to 
prove  the  theory.  This  is  the  well-settled  rule."  It  seems 
to  us  that  we  may  reasonably  draw  other  conclusions  as  to 
"the  cause  of  this  injury  from  the  facts  in  evidence  than  those 
contended  for  by  plaintiff.  "  Verdicts  must  have  evidence 
to  support  them,  and  must  not  be  founded  on  mere  theory 
or  supposition."  Bothwell  v,  Chicago,  M.  &  St.  P.  R.  Co.,  59 
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Iowa,  194,  7  Am.  &  Eng.  R.  Cas.  750.  A  jury  will  not  be 
permitted  merely  to  conjecture  how  the  accident  occurred. 
Cumberland  &  r.  R.  Co.  z/.  State,  7^  Md.  74.  And  it  is  said 
that  **  in  matters  of  proof  we  are  not  justified  in  inferring 
from  mere  possibilities  the  extent  of  facts."  Baltimore  &  O. 
R.  Co.  V,  State,  71  Md.  590.  We  have  examined  the  cases 
cited  by  plaintiff,  from  this  and  other  courts,  but  are  unable 
to  see  how  they  can  be  held  applicable,  under  the  peculiar 
facts  in  the  case  at  bar.  We  are  unable  to  find  that  de- 
fendant's negligence  contributed  to  produce  the  injury  com- 
plained of.  . 

5.  Appellant  objects  to  that  part  of  the  seventh  division 
of  the  charge  of  the  court  referring  to  circumstantial 
evidence,  which  is  thus  stated:  "This  kind  of  .  .  ^,,  . 
evidence,  when  strong  and  convmcmg,  is  often  toetreau- 
the  most  satisfactory  from  which  to  draw  con-  ttaBUai  eti- 
clusions  of  the  existence  or  non-existence  of  a  **■"• 
disputed  fact.**  We  do  not  think  this  instruction  is  open  to 
the  objection  urged  by  appellant,  as  placing  a  higher  value 
upon  presumptions  or  inferences  than  upon  positive  and  direct 
testimony.  Furthermore,  4:he  instruction  is  fully  sustained 
by  the  authorities.  In  Slate  v.  Moelchen,  53  Iowa,  310,  71 
Md.  590,  an  instruction  was  in  this  language :  **  Strong  cir- 
cumstantial evidence,  in  cases  of  crime,  is  often  the  most 
satisfactory  of  any  from  which  to  draw  the  conclusions  of 
o^uilt ;  ^*  and  the  court  said  it  was  not  objectionable,  and  was 
in  accord  with  the  views  of  the  ablest  writers  upon  the  sub- 
ject. "  In  both  cases  [civil  and  criminal]  a  verdict  may  well 
be  founded  on  circumstances  alone,  and  these  often  lead  to  a 
conclusion  far  more  satisfactory  than  direct  evidence  can 
produce."  i  Greenl.  Ev.  §  13:  Com.  r.  Webster,  5  Cush. 
(Mass.)  295. 

6.  It  is  contended  that  the  court  erred  in  the  fifteenth  par- 
agraph of  its  charge  given  to  the  jury  in  stating  the  rule  as  to 

damagfes.     That  part  objected  to  reads  thus  :  **  In  „ 

arriving  at  the  amount  thereof  [damages]  you  will  dAmaffes- 
consider  the  evidence  before  .you  of  the  expectancy  l«m  to 

of  life  of  the  deceased ;  the  nature  of  his  voca-  *•«•"•<>'■ 
tion  or  calling ;  the  wages  he  was  receiving  at  the* 
time  of  his  death  ;  and,  in  connection  therewith,  his  i)hysical 
condition  and  habits  of  industry — as  grounds  of  estimating 
the  probable  pecuniary  benefit  to  the  estate  of  the  deceased 
had  his  life  continued,  and  from  suck  evidence,  and  none  other, 
arrive  at  the  amount  of  plaintiff's  recovery,  but  you  will  not 
allow  anything  for  probable  earnings  of  deceased  until  after 
he  would  have  arrived  at  the  age  of  twenty-one  years."  The 
objection  is  specially  directed  to  that  part  of  the  instruction 


700  WHEELAN  V.   CHICAGO,   M.  &  ST.   P.   R.   CO.      [VOL.  49 

which  is  italicized,  and  it  is  insisted  that  the  rule  in  this  state 
in  such  cases  is  that  recovery  is  limited  to  the  "  actual  pe- 
cuniary loss  to  the  estate."  See  Donaldson  v,  Mississippi  & 
M.  R.  Co.,  18  Iowa,  290;  Rose  v.  Desmoines  Valley  Co.,  39 
Iowa,  255.  It  is  said  that  under  this  instruction  the  jury 
could  only  consider  the  gross  earnings  of  the  deceased.  We 
think  the  thought  of  the  instruction  was  to  guard  the  jury 
against  considering  matters  not  in  evidence  before  them,  not 
to  prevent  them  from  considering  all  the  evidence  in  the 
case.  It  may  be  considered  that  it  would  have 'been  better 
if  it  had  presented  the  rule  more  fully,  but,  as  we  hold  it  was 
correct  as  far  as  it  went,  defendant,  if  it  desired  the  matter 
more  fully  represented,  should  have  asked  an  instruction, 
and  having  failed  to  so  do,  cannot  now  object. 

It  is  said  by  plaintiff  that  this  court  kas  never  gone  so  far  as 
to  hold  that  the  amount  of  the  recovery  should  be  limited  to 
what  the  net  earnings  of  the  deceased  would  have  been  had  he 
lived.  This  court  has  frequently  announced  the  rule  as  to 
damages  in  these  cases  to  be  compensation  for  the  actual  pe- 
cuniary loss  to  the  estate  of  deceased.  Donaldson  v.  Missis- 
sippi &  M.  R.  Co.,  18  Iowa,  290;  Rose  v.  Des  Moines  Valley 
R.  Co.,  39  Iowa,  256.  We  think  the  rule,  to  state  it  more  den- 
nitely,  is  that  damages  should  be  limited  to  the  present 
worth  of  decedent's  life  to  his  estate.  Simonson  v,  Chicago, 
R.  I.  &  P.  R.  Co.,  49  Iowa,9i;  Beemsr.  Chicago,  R.  I.  &  P.  R. 
Co.,  58  Iowa,  158,  10  Am.  &  Eng.  R.  Cas.  658;  James  v.  Rich- 
mond &'D.  R.  Co.,  92  Ala.  231,  48  Am.  &  Eng.  R.  Cas.  522; 
Pennsylvania  R.  Co.  v,  Butler,  57  Pa.  St.  335.  In  determining 
this  present  worth,  evidence  of  his  age,  probable  duration  of 
life,  nabits  of  industry  and  sobriety,  health,  means,  business, 
earnings,skill  in  his  business,whether  he  was  married  or  single, 
and  his  ability  to  labor  is  admissible  as  bearing  upon  the 
question  of  damages.  Simonson  z/.  Chicago,  R.  I.  &  P.  R.  Co., 
49  Iowa,  91 ;  Beems  v,  Chicago,  R.  I.  &  P.  R.  Co.,  58  Iowa,  158, 
10  Am.  &  Eng.  R.  Cas.  658;  Central  R.  &  Banking  Co.  v.  Rouse, 
80  Ga.  442  ;  Louisville  &  N.  R.  Co.  v.  Orr,  91  Ala.,  548.  The 
present  worth  is  **the  actual  pecuniary  loss  to  his  estate,"  as 
near  as  can  be  measured  by  a  money  standard.  It  seems  to 
us  it  is  neither  just  nor  equitable  to  sum  up  the  proba- 
ble gross  earnings  for  a  whole  lifetime,  ignoring  the  items  of 
the  necessary  food,  clothing,  and  the  like ;  also  giving  no 
consideration  to  the  fact  that  old  age  and  sickness  may  im- 
pair ability  to  labor  and  produce;  and  hold  that  said  gross 
sum  is  the  measure  of  recovery.  The  real  value  of  the  earn- 
ings of  deceased  to  his  estate  may  also  be  said  to  be  the 
present  worth  of  his  life.  It  is  not  possible  to  arrive  at  this 
exactly,  yet,  if  due  consideration  is  given   to  the  matters 
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heretofore  stated,  and  if  from  his  gross  earnings  are  deducted 
his  necessary  expenses,  we  shall  approximate  more  nearly, 
at  least,  to  the  actual  pecuniary  loss  to  his  estate.  In  Mc- 
Adory  v,  Louisville  &  N.  R.  Co.,  (Ala.)  10  South.  Rep.  507, 
this  question  was  presented  ;  and,  while  we  do  not  wish  to  be 
understood  as  approving  of  all  that  is  said  in  the  opinion  in 
that  case,  yet  it  will  be  found  to  contain  an  able  and  exhaust- 
ive discussion  of  this  question  of  damages. 

7.  Defendant  objects  to  the  refusal  of  the  court  to  submit 
to  the  jury  certam  special  interrogatories  asked  by  him. 
Counsel   in   argument   only    considered   some   of 

them.     As  to  the  2d,  3d,  and  sth  interrogatories,  Speeui 
it  mky  be  said  they  related  to  facts  about  which  rie*"****^ 
there  was  no  dispute,  and  were  properly  refused  ; 
and  generally,  as  to  all  of  them,  we  may  say,  in  view  of  the 
conclusion  we  have  reached  on  another  branch  of  the  case, 
we  need  not  further  consider  them. 

8.  Against  defendant's  objection,  plaintiff  was  permitted 
to  show  Doyle's  expectancy  of  life  at  the  assumed  age  of  21 
years.     This,  we  think,  was  wrong.    Doyle,  at  the 

time  of  his  death,  was  19  years  and  10  months  old,  ^^J*|Jj„, 
and  his  expectancy  of  life  should  have  been  based  ©r  iir«. "  ' 
on  his  age  at  the  time  of  his  death,  not  to  begin  at 
a  future  date.     The  court,  however,  properly  instructed  that 
his  estate  could  only  recover  for  probable  loss  after  his  ma- 
jority.    We  think,  however,  that  defendant's  objection,  as 
made  in  the  court  below,  was  not  sufficiently  definite,  in  that 
it  did  not  with  certainty  direct  the  attention  of  the   court  to 
the  objection  now  argued. 

9.  Many  other  errors  are  assigned.  The  question  of  de- 
cedent's negligence  is  elaborately  discussed  by  counsel.  The 
conclusion  heretofore  reached,  that  there  was  no  negligence 
shown  on  part  of  the  company,  renders  the  consideration  of 
these  other  assignments  01  error  unnecessary. 

For  the  errors  pointed  out  the  judgment  of  the  district 
court  is  reversed. 

Damages  in  Action  for  Death— Worth  of  Decedent's  Life  to  His  Estate. — 

See  James  v.  Richmond  &  D.  R.  Co.,  (Ala.),  48  Am.  &  Eng.  R.  Cas.  522, 
note,  528,  et  seq. 

Action  for  Death — Evidence  as  to  Expectancy  of  Life. — See  Galveston,  H. 
h.  S.  A.  R.  Co.  7/.  Arispe,  (Tex.),  48  Am.  &  Eng.  R.  Cas.  350.  Hunn  v, 
Michigan  Cent.  R.  Co.,  (Mich.)  41  Id.  452;  note  463.  Gulf  C.  &  S.  F. 
R.  Co.  V.  Compton,  (Tex.).  44  Id.  637 ;  Scheffler  v.  Minneapolis,  etc.  R. 
Co.  (Minn.)  19/^.  173 ;  Burlington,  etc.  R.  Co.  v.  Coates,  (Iowa),  15  Id.  265. 
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Chesapeake  &  Ohio  R.  Co. 

(  West  Virginia  Supreme  Court  of  Appeals y  April  i6y  l^p2.) 

Carriers  of  Live  Stock — Limitation  of  Liability— Agreement  Fixing  Value  of 
Horse. — A  common  carrier  may,  by  special  agreement,  just  and  reasonable 
in  itself,  and  fairly  made  between  itself  and  the  consignor  of  a  horse  at  the 
time  of  the  shipment,  fix  the  value  of  such  horse,  upon  consideration  that 
the  rate  of  charges  for  transportation  shall  be  commensurate  with  the 
value  of  the  horse  thus  ascertained, 'and  may  also  limit  its  liability  in  case 
of  loss  to  the  amount  thus  agreed  upon,  even  though  the  loss  may  be  the 
result  of  negligence  on  the  part  of  the  carrier,  provided  such  negligence 
be  not  gross,  wanton,  or  willful,  but  cannot  wholly  ezempt  itself  from  lia- 
bility for  loss  resulting  from  negligence. 

Same — Estoppel  of  Shipper  to  Recover  Higher  Valuation  Than  That  Fixed. 
— A  common  carrier  is  entitled  to  be  fairly  informed  as  to  the  value  of 
the  property  confided  to  his  care ;  and  where  a  shipper  enters  into  an 
agreement  with  a  carrier  as  to  the  value  of  the  property  shipped,  and  re- 
ceive ^  the  benefit  of  low  rates  by  reason  of  placing  a  low  valuation  upon 
the  property,  he  is  estopped  from  claiming  or  recovering  another  and 
higher  valuation  after  the  loss  occurs,  although  said  loss  may  be  the  re- 
sult of  negligence  on  the  part  of  the  carrier,  provided  the  same  is  not 
gross,  wanton,  or  willful. 

Lucas,  P.f  dissenting. 

Error  to  Cabell  Circuit  Court. 

On  the  i6th  day  of  June,  1890,  H.  J.  Zouch  brought  an  ac- 
tion of  trespass  on  the  case  in.  the  circuit  court  of  Cabell 
county  against  the  Chesapeake  &  Ohio  Railway  Company, 
claiming  $175  damages  by  reason  of  the  loss  of  a  certain 
horse  which  was  delivered  tp  the  defendant,  as  a  common 
carrier,  to  be  safely  carried  from  the  city  of  Huntington  to 
Brownstown,  which  horse  was  alleged  to  be  of  the  value  of 
$175,  and  to  have  been  lost  by  the  carelessness  and  negli- 
gence of  the  defendant.  The  defendant  pleaded  not  guilty, 
a  jury  was  waived,  and  the  matters  in  issue  were  submitted 
to  the  court ;  said  court  finding  for  the  plaintiff,  and  assess- 
ing his  damages  at  $175,  and  rendering  judgment  for  that 
amount,  to  which  ruling  and  judgment  ot  the  court  the  de- 
fendant excepted,  and  tendered  its  bill  of  exception,  which 
contains  the  following  agreed  state  of  facts,  to  wit : 

"  That  on  November  27,  1889,  the  plaintiff,  H.  J.  Zouch, 
had  shipped  one  bay  mare  by  J.  A.  Hughes,  his  agent,  to  S. 
S.  Vinson,  of  Brownstown,  W.  Va.,  which  contract  of  ship- 
ment or  bill  of  lading  is  hereto  attached,  and  made  part  of 
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the  agreed  state  of  facts,  and  the  plaintiff,  H.  J.  Zouch,  was 
the  owner  of  said  mare  mentioned  in  this  bill  of  lading,  and 
that  the  said  J.  A.  Hughes  made  said  shipment  for  him';  that 
the  actual  cash  value  of  said  mare  was  one  hundred  and 
seventy.five  ($175) dollars;  that  the  freight  train  upon  which 
the  mare  was  shipped  went  through  the  Guyandotte  bridge 
across  Guyandotte  river,  and  the  mare  was  killed  in  the 
wreck  between  Huntington  and  Brownstown,  and  was  never 
delivered  to  the  consignee,  nor  has  the  consignee  or  the 
owner,  the  plaintiff  in  this  case,  ever  received  any  compen- 
sation for  the  loss  of  said  mare ;  that  there  was  no  represent- 
ative of  the  owner  of  the  stock  on  the  train  or  in  attendance 
when  the  mare  was  killed,  and  claim  for  said  loss  was  duly 
made  in  writing,  within  ten  days  of  its  occurrence,to  the 
general  freight  agent  of  the  defendant,  which  claim  was  dis- 
allowed and  not  paid  by  the  defendant;  and  that  if  the  horse 
had  been  shipped  at  luU  rate  the  freight  upon  the  horse 
would  have  been  $7.00,  and  that  upon  the  valuation  of  $100 
the  freight  was  $3.25." 

The  bill  of  lading  was  attached  to  said  agreed  statement 
of  facts,  and  reads  as  follows : 

**  (Form  266  P.)  Chesapeake  &  Ohio  Railway  Company. 
Live-Stock  Contract.  Huntington  Station,  Nov.  27,  A.  D. 
1889.  When  stock  is  from  river  points,  agent  at  Huntington 
will  fill  in  the  numbers  of  the  cars  into  which  it  is  loaded. 
It  is  hereby  agreed  by  and  between  the  Chesapeake  &  Ohio 
Railway  Company,  party  of  the  first  part,  and  J.  A.  Hughes, 
party  of  the  second  part,  that  the  party  of  the  first  part  will 
carry  live  stock  without  limiting  its  liability  by  contract,  at 
its  regular  tariff  rates,  and  that  it  will  forward  the  same  at 
greatly  reduced  rates  where  certain  risks,  duties,  and  liabili- 
ties are  assumed  by  shippers,  as  hereinafter  specified.  It  is 
further  agreed  that  in  tne  present  instance  the  party  of  the 
second  part  elects  to  avail  himself  of  the  reduced  rate,  and 
has  delivered  on  the  cars  of  the  party  of  the  first  part  the 
following  described  live  stock,  to  wit : 

Consignee 

and 
destination. 
S.  S.  Vinson, 
Brownstown,  W.  Va, 

Care — 

Mr.  Meadows. 
Charges,  $- 


(Original.) 


Description 

Car  Nos., 

V^t. 

stock. 

I  gray  horse. 

I  bay  mare. 

3'«x> 

2  saddles  and 

bridles, 

100 

(Released.) 

C.  &  0.  2798. 
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"  And  in  consideration  of  the  same  being  shipped,  and  the 
person  in  charge  thereof  being  carried  on  the  terras  and 
conditions  hereinafter  mentioned,  the  party  of  the  first  part 
agrees  to  forward  the  same  as  far  as  its  line  extends  towards 
or  to  point  of  destination,  and  there  deliver  same  to  the  con- 
signee or  the  next  carrier  in  the  route,  and  guarantees  that 
the  freight  thereon,  from  point  of  shipment  to  destination, 
shall  not  exceed  the  reduced  rate  of  25c.  per  100  lbs.,  and 
agrees  to  carry  free  on  the  train  with  said  stock,  to  take 
care  of  same,  tfie  persons  below  named  as  in  charge  thereof, 
not  to  exceed  one  for  one  or  two  cars,  'two  for  three  or 
four  cars,  and  three  for  five  or  more  cars,  at  their  own  risk 
of  personal  injury,  except  when  caused  by  the  gross  negh- 
gence  or  willful  misconduct  of  the  party  of  the  first  part  in 
forwarding  the  train  with  said  stock;  this  contract  entitling 
them  to  ride  on  the  train  carrying  said  stock  only.  In  con- 
sideration of  which  the  party  of  the  second- part  agrees  that 
he  will  load  and  unload  said  stock  at  his  own  risk  and  ex- 

f)ense,  take  the  entire  care  artd  control  of  same  on  the  trip, 
eed  and  water  the  same  at  his  own  risk  and  expense,  in  case 
of  delay  from  any  cause  whatever,  and  at  proper  intervals 
on  the  route  see  that  the  cars  are  in  good  condition,  prop- 
erly loaded  and  securely  fastened,  and  that  he  does  and  will 
assume  all  risk,  and  agrees  that  party  ot  the  first  part  shall 
not  be  held  responsible  for  any  loss  or  damage  which  may 
occur  in  loading,  forwarding,  or  unloading  said  stock,  either 
from  overloading,  heat,  suffocation,  disease,  weakness,  getting 
d  )\\'n  or  injured  or  killed  in  the  cars,  vicioiisncss,  injuring 
or  killing  each  other,  want  of  care,  food,  or  water,  remain- 
ing too  long  in  the  cars,  escapes  from  any  cause,  delays 
caused  bv  fire,  storms,  obstructions  of  tracks,  broken  rails, 
failure  of  machinery  or  cars,  want  of  fuel  or  water,  or  any 
other  cause  incident  to  railroad  transportation,  except  fraud 
or  gross  negligence  in  forwarding  the  particular  cars  in 
which  said  stock  is  loaded.  Intending  hereby  to  en^rage  the 
party  of  the  first  part  to  forward  said  stock:  over  its  road, 
but  not  to  hold  it  responsible  in  any  manner  for  the  care  or 
safety  thereof,  or  of  the  persons  traveling  therewith,  unless 
arising  from  fraud  or  gross  negligence,  as  above  specified. 
The  party  of  the  second  part  further  agrees,  for  the  con- 
sideration aforesaid,  that  he  will  in  no  event  hold  the  party 
of  the  first  part  responsible  for  any  loss,  damage,  or  injury 
whatever  to  said  stock  which  may  occur  beyond  its  own 
line,  and  in  case  of  any  loss  or  damage  on  its  line,  for  which 
the  party  of  the  first  part  maybe  responsible, under  this  con- 
tract, such  responsibility  shall  be  and  is  hereby  limited  to 
$100  for  each  horse,  mule,  stallion,  or  jack,  $50  for  each  cow, 
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steer,  or  bull,  and  $20  for  each  other  animal,  whether  such 
loss  or  damage  exceeds  such  sums  or  not;  and  all  loss  and 
damage  which  may  occur  to  said  stock,  from  whatever  causes, 
for  which  claim  is  not  made  in  writing  within  ten  days  of  its 
occurrence,  to  the  general  freight  agent  of  the  party  of  the 
first  part,  is  hereby  released  and  forever  discharged.  The 
party  of  the  second  part  further  agrees  that  he  fully  under- 
stands and  assents  to  the  terms  01  this  contract,  and  that 
the  same  shall  apply  to  each  and  every  one  of  the  carriers 
in  the  route  to  destination.  In  witness  whereof  the  parties 
hereto  have  hereunto  set  their  hands  and  seals  in  duplicat-e, 
the  day  and  year  above  written.  Chesapeake  &  Oiiio 
Railway  Company.  By  C.  W.  Hunter,  Agent.  [Seal] 
J.  A.  Hughes,  Owner  and  Shipper.    [Seal.J  " 

The  court,  having  considered  the  case  and  the  facts,  and 
the  law  arising  thereon,  was  of  opinion  that  the  plaintiff  was 
entitled  to  recover  the  full  amount  claimed  by  him,  $175, 
found  for  the  plaintiff,  and  assessed  his  damages  at  said 
amount;  and  the  defendant  moved  the  court  to  set  aside  its 
finding  because  the  same  was  contrary  to  the  law  and  the 
evidence,  which  motion  the  court  overruled,  and  the  defend- 
ant excepted.  The  defendant  also  asked  that  a  new  trial  be 
granted  it,  which  the  court  refused.  The  defendant  again 
excepted,  which  exceptions  were  properly  saved  to  it,  and 
judgment  was  rendered  against  the  defendant  for  said 
amount;  and  from  this  judgment  this  writ  of  error  was  ob- 
tained. 

Simms  &  Enslow,  for  plaintiff  in  error. 

Vinson  &  McDonaldy  for  defendant  in  error. 

English,  J. — The  question  presented  for  our  consideration 
and  determination  in  this  case  is  whether  a  railroad  operat- 
ing in  this  state,  and  carrying  on  business  as  a 
common  carrier,  can  by  a  special  contract  made  Jj^^JJ*"  **'*" 
with  a  shipper  of  live  stock  fix  the  value  of  the 
property  to  be  shipped,  and  ascertain  beforehand  the 
amountof  damages  that  is  to  be  paid  in  the  event  of  the  loss 
of  the  property,  when  the  rates  of  charges  for  transportation 
are  fixed  by  the  same  agreement  in  accordance  with  the 
value  placed  by  the  owner  or  shipper  upon  the  animal 
shipped,  or  whether  a  shipper  has  a  right  to  fix  one  value 
upon  his  property  at  the  time  he  is  making  the  shipment,  in 
order  to  get  the  advantage  of  reduced  rates,  and  place 
another  value  upon  his  property  when  he  claims  damages 
for  its  loss  or  destruction. 

The  portion  of  the  agreement  signed  by  the  shipper  which 

49  a.  &  E.  R.  Gas. — 45 
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is  material  in  this  case  reads  as  follows ;  "  The  party  of  the 
«  iiJi.-«#  second  part  further  acfrees,  for  the  consiaeration 
affrMMeat  aioresaid,  that  he  will  m  no  event  hold  the  party 
wiiereioM  of  the  first  part  responsible  for  any  loss,  damage, 
rMvUed  froM  qj.  injury  whatever  to  said  stock  which  may  oc- 
M«ff  iff^Boe.  ^^^  beyond  its  own  line,  and,  in  case  of  any  loss  or 
damage  on  its  line  for  which  the  party  of  the  first  part  may 
be  responsible  under  this  contract,  such  responsibility  shall 
be  and  is  hereby  limited  to  $100  for  each  horse, '  etc., 
whether  such  loss  or  damage  exceeds  such  sum  or  not.*'  It 
appears  from  the  agreed  statement  of  facts  that  the  freight 
train  upon  which  the  mare  was  shipped  went  throuo^h  the 
Guyandotte  bridge  across  Guyandotle  river,  and  said  mare 
was  killed  in  the  wreck  between  Huntington  and  Browns- 
town.  Whether  the  wreck  was  the  result  of  inevitable  acci- 
dent or  negligence  on  the  part  of  the  defendant  does  not 
appear;  but  the  rule  has  been  laid  down  that  where  a  loss 
or  this  character  appears  the  presumption  is  that  it  was 
caused  by  negligence,  and  the  burden  of  proof  is  on  the  de- 
fendant to  show  the  contrary.  For  the  purposes  of  this  case 
then,  we  will  consider  it  as  if  the  loss  of  the  mare  was  occa- 
sioned by  the  negligence  of  the  defendant ;  and  we  find  that 
this  court  in  the  case  of  Maslin  v,  Baltimore  &  O.  R.  Co.,  14 
W.  Va.  180,  (second  point  of  syllabus,)  has  held  that  "a  com- 
mon carrier  for  hire,  by  special  contract  based  on  a  valuable 
consideration,  may  exempt  itself  from  loss  or  damage  result- 
ing from  inevitable  accident,  though  such  accident  was  not 
the  result  of  the  act  of  God  or  of  the  public  enemy,  provided 
the  common  carrier  or  its  servants  in  no  manner  contributed 
to  such  accident ;  but  it  cannot  exempt  itself  from  loss  or 
damage  which  has  in  any  degree  been  caused  by  the  negli- 
gence or  misfeasance  of  itself  or  its  servants."  That  case 
was  one  in  which  a  lot  of  cattle  were  shipped  over  the  Balti- 
more &  Ohio  Railroad  under  a  special  contract,  in  which  it 
was  provided  that  in  consideration  of  a- reduced  rate  of 
charges  the  plaintiff  assumed  certain  specified  risks;  that  is. 
all  and  every  risk  of  injuries  which  the  animals  or  any  of 
them  might  receive,  in  consequence  of  any  of  them  being 
wild,  vicious,  unruly,  weak,  escaping,  maiming,  or  killing 
themselves  or  each  other,  or  from  delavs,  or  in  consequence 
of  heat,  suffocation,  or  the  ill  effects  of  &eing  crowded  on  the 
cars>  or  on  account  of  being  injured  by  burning  of  hay  or 
straw  or  other  material  used  by  the  owner  for  feeding  tnem 
or  otherwise,  and  for  any  damage  occasioned  thereby,  and 
also  all  risk  of  any  loss  sustained  by  reason  of  any  delay,  or 
for  other  causes  or  things  in  or  incident  to  or  from  or  in 
loading  or  unloading  the  cattle.     And  by  said  special  agree- 
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ment  the  plaintiff  agreed  to  load  and  unload  the  cattle  at  his 
•own  risk,  the  defendant  to  furnish  the  necessary  power  to 
move  the  cars  under  the  plaintiff's  direction,  who  was  to  ex- 
amine for  himself,  and  see  that  they  were  of  sufficient 
strength,  of  the  right  kind,  and  in  good  repair.  And  it  was  . 
further  agreed  that  under  no  circumstances  should  the  de- 
fendant be  responsible  for  injury  to  or  loss  of  any  single  ani- 
mal beyond  $200,  though  its  value  might  be  more.  And  the 
plaintifl  or  his  agent  was  to  have  a  free  passage  on  the  cars, 
to  take  care  and  charge  of  the  cattle,  but  at  his  own  risk  of 
personal  injury  from  any  cause.  And  the  plaintiff  released 
the  defendant  from  all  responsibility  foi'  losses  before  re- 
ferred to,  or  from  any  other  that  might  happen  from  mis- 
takes or  unavoidable  accident  in  the  transportation  of  the 
cattle.  The  weather  was  very  warm,  the  cattle  were  placed 
in  two  cars  and  accompanied  by  plaintiff's  agent ;  the  cars 
were  delayed,  and  two  cattle  died  on  the  way  from  heat,  and 
others  weVe  seriously  injured. 

The  facts  in  the  case  under  consideration  are  quite  differ- 
ent. In  this  case  the  plaintiff,  for  the  purpose  of  getting  the 
benefit  of  reduced  rates  of  carriage,  fixed  the  value  ^  .  ^ 
01  his  mare  at  $100,  and  paid  in  consequence  $3.25  neni)  hiImv 
freight,  whereas,  if  he  had  placed  her  at  $175,  he  AMoantoriu. 
would  have  been  requirea  to  pay  $7;  and  he  wiitrUTftiid. 
agreed  that  in  case  01  loss  or  damage  on  the  defendant's 
line,  for  which  said  company  might  be  responsible  under 
said  contract,  it  should  be  limited  to  $100.  Now  under  this 
contract,  if  the  plaintiff  was  honest  in  fixing  the  value  of  the 
mare  at  $100,  and  agreeing  to  receive  that  amount  in  the 
case  of  a  loss  for  which  the  defendant  was  legally  liable, 
what  unfairness  or  unreasonableness  could  there  be  in  the 
contract.  If  the  mare  was  lost,  he  would  get  the  value  fixed 
on  her  by  himself;,  but  if  he  fijfed  that  value  below  the  real 
value  of  the  mare,  for  the  purpose  of  enjoying  the  benefit  of 
the  reduced  rates,  would  it  be  reasonable  ana  right  to  allow 
him,  when  the  loss  occurs,  to  put  a  higher  value  on  her, 
which  he  could  have  done  at  the  time  of  shipment,  and 
would  no  doubt  have  done  if  he  had  not  wished  to  avoid  the 
additional  freight  charge  ?  As  I  understand  this  contract, 
it  does  not  exempt  the  defendant  railroad  from  liability,  and 
such  was  not  the  intention  of  the  parties  thereto.  It  merely 
fixes  the  amount  of  liability  which  will  be  incurred  in  the 
event  of  loss,  by  placing  a  valuation  on  the  property  to  be 
handled  by  the  road.  In  the  case  of  Maslin  v.  Baltimore  & 
O.  R.  Co.,  supra,  it  will  be  noticed  that  the  court  held  that 
the  company  could  not  exempt  itself  from  loss  or  damage  b)' 
special  contract.     It  does  not,  however,  hold  that  the  ship- 
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per,  by  special  contract  with  the  railroad,  cannot  ascertain 
and  fix  the  prospective  liability  of  the  road  in  case  of  loss  by 
fixing  a  fair  and  honest  valuation  on  the  property. 

In  the  case  of  Hart  v.  Pennsylvania  R.  Co.,  reported  in  112 
U.  S.  331,  18  Am.  &  Eng.  R.  Cas.  604,  will  be  found  a  case 
which  bears  a  ^reat  similarity  to  the  one  at  bar.  In  that 
case  a  party  shipped  five  horses  and  other  property  by  a 
railroad  in  one  car,  and  under  a  bill  of  lading  signed  by  him, 
which  stated  that  the  horses  were  to  be  transported  upon 
the  following  terms  and  conditions,  which  are  admitted  and 
accepted  by  him  as  just  and  reasonable :  First,  to  pay  freight 
thereon  at  a  rate  specified,  **  on  the  condition  that  the  car- 
rier assumes  a  liability  on  the  stock  to  the  extent  of  the  fol- 
lowing agreed  valuation:  If  horses  or  mules,  not  exceeding 
$200  each  ;•  if  a  chartered  car,  on  the  stock  and  contents  iu 
same  $1,200  for  the  car  load.  But  no  carrier  shall  be  liable 
for  the  acts  of  the  animals  themselves,  nor  for  loss  or  dam- 
age arising  from  the  condition  of  the  animals  themselves, 
which  risks,  being  beyond  the  control  of  the  company,  are 
hereby  assumed  by  the  owner,  and  the  carrier  released  there- 
from." By  the  negligence  of  the  railroad  company  or  its 
servants,  one  of  the  horses  was  killed  and  the  others  were  in- 
jured, and  the  other  property  was  lost.  In  a  suit  to  recover 
the  damages,  it  appeared  that  the  horses  were  race  horses, 
and  the  plaintiff  offered  to  show  damages,  based  on  their 
value,  amounting  to  over  $25,000.  The  testimony  was  ex- 
cluded, and  he  had  a  verdict  for  $1,200.  On  a  writ  of  error 
brought  by  liim,  held  (i)  the  evidence  was  not  admissible, 
and  the  valuation  and  limitation  of  liability  in  the  bill  of  lad- 
ing were  just  and  reasonable,  and  binding  on  the  plaintifl ; 
(2)  the  terms  of  the  limitation  covered  a  loss  through  negli- 
gence. It  was  also  held  that  "  when  a  contract  of  carriage 
signed  by  the  shipper  is  fairly  made  with  a  railroad  com- 
pany, agreeing  on  a  valuation  of  the  property  carried,  with 
the  rate  of  freight  based  on  the  condition  that  the  carrier  as- 
sumes liability  only  to  the  extent  of  the  agreed  valuation; 
even  in  case  of  loss  or  damage  by  the  negligence  of  the  car- 
rier the  contract  will  be  upheld  as  a  proper  and  lawful  mode 
of  securing  due  proportion  between  the  amount  lor  which 
the  carrier  may  be  responsible  and  the  freight  he  receives, 
and  of  protecting  himself  against  extravagant  and  fanciful 
valuations."  And,  in  the  course  of  his  opinion  delivered  in 
that  case,  Blatchford,  J.,  says:  "This  qualification  of  the 
liability  of  the  carrier  is  reasonable,  and  is  as  important  as 
the  rule  which  it  qualifies.  There  is  no  justice  in  allowing 
the  shipper  to  be  paid  a  large  value  for  an  article  which  he 
has  inauced  the  carrier  to  take  at  a  low  rate  of  freight  on 
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the  assertion  and  agreement  that  its  value  is  a  less  sum  than 
that  claimed  after  the  loss.  It  is  just  to  hold  the  shipper  fo 
his  agreement,  fairly  made,  as  to  value,  even  where  the  loss 
or  injury  has  occurred  through  the  negligence  of  the  car- 
rier. The  effect  of  the  agreement  is  to  cheapen  the  freight 
and  secure  the  carriage,  if  there  is  no  loss ;  and"  the  effect  of 
disregarding  the  agreement  after  a  loss  is  to  expose  the  car- 
rier to  a  greater  risk  than  the  parties  intended  he  should  as- 
sume." The  agreement  as  to  value  in  this  case  stands  as  if 
the  carrier  had  asked  the  value  of  the  horses,  and  had  been 
told  by  the  plaintiff  the  sum  inserted  in  the  contract.  See, 
also,  Greenh.  Pub.  Pol.  p.  517,  and  the  numerous  authorities 
there  cited  in  support  ot  this  doctrine. 

Under  the  strict  rules  of  the  common  law  the  liability  of 
the  common  carrier  is  concisely  stated  by  Hutchinson,  in 
his  valuable  and  exhaustive  work  oit  Carriers,  as  follows : 
**  He  is  an  insurer  of  the  goods  against  all  losses  except  those 
caused  by  the  act  of  God,  the  public  enemy,  the  law,  the 
owner,  or  the  inherent  nature  of  the  goods.**  And,  if  we 
treat  the  carrier  as  an  insurer,  it  would  surely  be  unreasona- 
ble to  allow  the  shipper,  at  the  time  he  is  insured  by  placing 
his  horse  on  the  cars,  to  place  one  estimate  on  its  value,  and 
pay  freight  in  accordance  with  that  estimation,  and  when  a 
loss  occurs  to  come  forward  and  claim  his  insurance  in  the 
shape  of  damages  by  placing  another  and  higher  valuation 
upon  the  property  :  and  if  there  is  any  species  of  property 
about  which  men  are  disposed  to  differ,  and  differ  honestly, 
it  is  in  regard  to  the  valuation  placed  upon  horses  from  cas- 
ual observation,  and  the  ordinary  railroad  agent  is  not  pre- 
sumed to  be  capable  of  placing  a  proper  estimate  on  the 
value  of  property  of  this  character,  even  if  he  has  an  oppor- 
tunity of  inspecting  it.  So  that  for  this  reason,  unless  some 
value  is  allowed  to  be  fixed  upon  the  property  offered  for 
shipment,  the  carrier  is  liable  to  be  subjected  to  a  gross  im- 
position by  allowing  the  owner  of  a  horse,  the  value  of  which 
can  only  be  estimated  by  thousands  of  dollars,  to  aviail  him- 
self of  the  advantage  of  low  rates  by  placing  a  low  estimate 
on  said  property,  and  in  the  event  of  a  loss  to  claim  and  re- 
cover the  true  value. 

The  question  of  the  liability  of  common  carriers  under 
similar  circumstances  was  presented  to  the  court  of  appeals 
of  Virginia  in  the  case  of  Richmond  &  D.  R.  Co.  v.  Payne, 
86  Va.  481,  42  Am.  &  Eng.  R.  Cas.  366;  and  the  rulings  of 
the  court  in  that  case  clearly  draw  the  distinction  between 
an  agreement  entered  into  between  a  common  carrier  and  a 
shipper  to  exempt  the  carrier  from  liability  for  injury  or  loss 
occasioned  by  the  neglect  or  misconduct  of  such  carrier,  and 
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a  special  agreement,  in  consideration  of  reduced  rate  of 
transportation,  to  limit  his  liability  to  a  certain  amount  less 
than  the  value  of  the  property  in  case  of  loss  or  damage  oc- 
curring through  his  negligence.  In  that  state  there  is  a  stat- 
ute which  provides  that  "  no  agreement  made  by  a  common 
carrier  for  exemption  from  liability  for  loss  occasioned  by 
his  own  neglect  or  misconduct  shall  be  valid/*  But  said 
court,  in  its  opinion,  after  quoting  said  statute,  says:  **  But 
that  is  not  the  question  before  us.  The  question  here  is 
whether,  when  the  shipper  signs  a  bill  of  lading  not  exempt- 
ing the  carrier  from  liability  lor  the  negligence  of  himself  or 
his  servants,  but  limiting  the  amount  in  which  the  carrier 
shall  be  liable  in  consideration  of  the  goods  being  carried  at 
reduced  rates,  such  a  contract,  fairly  entered  into,  is  valid 
and  binding ;  and  we  see  no  reason  why,  when  its  terms  are 
just  and  reasonable,  it^should  not  be.  The  test  to  be  applied 
in  all  such  cases  is,  was  the  contract  fairly  entered  into,  and 
are  its  terms  just  and  reasonable?" 

The  contract  between  the  carrier  anci  shipper,  in  the  case 
at  bar,  was  that  in  consideration  of  the  freight  on  said  horse 
being  fixed  at  $3.25  the  responsibility  of  the  carrier  should 
be  limited  to  $100  for  the  norse,  and  not  that  the  carrier 
should  be  exempted  from  liability.  Now  it  will  be  conceded 
that  a  common  carrier,  in  receiving  property  for  shipment, 
is  entitled  to  a  fair  representation  from  the  shipper  as  to  the 
value  of  the  property  to' be  shipped,  so  that,  being  acquainted 
with  the  value  of  the  article  intrusted  to  his  care,  he  mav 
use  care  and  vigilance  commensurate  with  the  risk  he  incurs. 
So,  in  the  case  of  Muser  v,  American  Express  Co.,  i  Fed- 
Rep.  383,  (decided  by  the  United  States  circuit  court  for  the 
southern  district  of  New  York,)  Wallace,  J.,  delivering  the 
opinion,  says:  **  The  right  of  a  carrier  to  exact  fair  informa- 
tion as  to  the  value  of  the  property  confided  to  his  care  has 
always  been  recognized.  He  has  a  right  to  insist  that  his 
compensation  be  measured  by  his  risk,  and  obviously  the  de- 
gree of  care  which  he  will  exercise  will  measurably  depend 
upon  the  extent  of  the  responsibility  he  may  incur,"  etc. 
And  in  the  syllabus  the  court  held  that  a  "  stipulation  in  a  re- 
ceipt limiting  the  liability  of  the  carrier  to  a  stated  sum  is 
binding  upon  the  shipper,  in  the  absence  of  a  disclosure  as  to 
the  real  value  of  the  goods  shipped."  And  it  may  be  noticed 
here  that  nothing  in  the  case  at  bar  shows  that  tlie  defendant 
had  any  intimation  that  the  horse  shipped  by  the  plaintiff  for 
any  reason  exceeded  in  value  the  sum  of  $100. 

The  supreme  court  of  Wisconsin,  in  the  case  of  Black  v, 
Goodrich  Transportation  Co.,  55  Wis.  319,  held  that  "it  is 
well  settled  that  the  common  carrier  of  persons  or  property 
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cannot  by  any  agreement,  however  plain  and  explicit,  wholly 
relieve  itself  from  liability  for  injury  resulting  from  its 
gross  negligence  or  fraud,*  and  that  **  it  is  also  settled  that 
in  order  to  exempt  the  carrier  from  liability,  or  to  limit  the 
extent  of  its  liability  for  injury  caused  by  its  own  negligence 
of  any  kind,  the  contract  must  expressly  so  provide,"  and 
that  **a  contract  providing  that  m  case  of  loss  the  carrier 
shall  be  liable  to  pay  as  damages  a  specific  sum  will  not, 
without  an  express  stipulation  to  that  effect,  relieve  the  car- 
rier from  liability  to  the  full  amount  of  thg  goods  lost 
through  its  negligence." 

It  is  true  that  the  supreme  court  of  New  York,  in 
the  case  of  Gould  v.  Hill,  2  Hill  (N.  Y.),  623,  in  1842,  held 
that  "  common  carriers  cannot  limit  their  liability  or  evade 
the  consequences  of  a  breach  of  their  legal  duties,  as  such, 
by  an  express  agreement  or  special  acceptance  of  the  goods 
to  be  transported."  And  Hutchinson  on  carriers,  in  discus- 
sing this  point  says :  "  A  few  years  after  this  decision  the 
very  same  question  came  before  the  supreme  court  of  the 
United  States  in  the  case  of  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  (U.  S.)  344,  and  the  ruling  in 
Gould  V,  Hill  was  disapproved ;  the  court  being  unani- 
mously of  the  opinion  that  a  common  carrier  might,  at  least 
by  special  contract,  restrict  his  liability.  This  decision  was 
soon  followed  in  the  courts  of  New  York,  in  which  the  de- 
cision in  Gould  v.  Hill  was  abandoned  as  untenable ;  and  the 
right  of  the  carrier  thus  to  limit  his  responsibility  has  ever 
since  remained  unquestioned  in  that  state,  and  may  now  be 
stated  as  the  well-settled  law  of  our  states  as  well  as  of  the 
supreme  court  of  the  United  States.  The  validity  of  such 
special  contracts  has  indeed  been  nowhere  denied,  and  the 
case  of  Gould  v.  Hill  stands  as  the  only  reported  case  in 
which  the  right  of  the  carrier  to  limit  his  liability  in  this 
way  is  Held  to  be  lawful. 

It  may  therefore  be  stated  as  the  universal  law  of  this 
country  that,  in  the  absence  of  a  statute  prohibiting  it,  all 
common  carriers  may  by  express  or  special  contract  with 
their  employer  be  exonerated  from  that  rigorous  rule  of  the 
common  law  which,  in  the  absence  of  contract,  makes  them 
insurers  of  the  safety  of  the  goods  intrusted  to  them."  See, 
also,  Ang.  Carr.  §  259,  and  also  the  case  of  Louisville  &  N. 
R.  Co.  V.  Sherrod,  84  Ala.  178,  35  Am.  &  Eng.  R.  Cas.  611, 
where  it  was  held  that  **  a  common  carrier  may  by  special 
contract  limit  his  liability  for  loss  of  goods  to  an  amount 
agreed  on  as  the  value,  in  consideration  of  a  reduced  rate  of 
freight,  provided  no  extortion  or  coercion  is  practiced  or 
threatened,    and    no   undue    advantage  taken  of  the  ship- 
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per ;  but  such  special  contract  does  not  protect  the  carrier 
against  liability  for  fraud,  nor  for  intentional,  wanton,  or 
reckless  negligence.'*  So,  also,  in  the  case  of  Hill  z\  Boston, 
H.  T.  &  W.  R.  Co.,  144  Mass.  284,  28  Am.  &  Eng.  R.  Cas. 
87,  it  appears  that  "cows  belonging  to  A.  were  delivered  to 
a  common  carrier  by  an  agent  of  A.,  who  was  employed  to 
attend  to  the  care  and  transportation  of  the  cattle,  and  who 
signed  an  agreement  for  their  transportation  by  railroad,  in 
which  the  value  of  each  cow  was  estimated  at  a  certain  sum, 
and  which  pfovided  that  the  owner  of  the  cows  should  assume 
all  risk  of  loss  or  damage  from  any  cause  except  from  collis- 
ion of  trains,  in  which  case  the  carrier  should  not  be  held  lia- 
ble for  a  greater  sum  than  that  specified  in  the  agreement;  that 
the  rates  of  transportation  were  based  upon  and  intended 
only  for  cows  of  the  %alue  specified  ;  and  that  an  additional 
rate  would  be  charged  for  cows  of  greater  value.  One  of 
the  cows  was  killed  by  the  negligence  of  the  carrier,  and 
not  by  a  collision  of  trains.  Held,  in  an  action  by  A.  against 
the  carrier,  that  he  could  recover  only  the  value  of  the  cow 
as  expressed  in  the  agreement,  and  that  he  was  bound  by  the 
agreement  made  with  his  agent."  See,  also,  Graves  v.  Lake 
Shore  &  M.  S.  R.  Co.,  137  Mass.  33,  16  Am.  &  Eng.  R.  Cas. 
108,  where  the  facts  are  similar  and  the  same  principal  is  an- 
nounced ;  and  while  there  is  considerable  conflict  in  the  de- 
cisions the  result  of  our  examination  has  been  that  the  great 
weight  of  authority  is  in  favor  of  the  principles  announced 
in  the  decisions  and  authorities  above  quoted. 

As  we  understand  the  ruling  of  this  court  in  Maslin  v.  Balti- 
more &  O.  R.  Co.,  supra,  it  was  held  in  that  case  that  **  a  com- 
mon carrier  for  hire  may  by  special  contract,  based  on  valu- 
able consideration,  exempt  itself  from  loss  or  damage  result- 
ing from  inevitable  accident,  though  such  accident  was  not 
the  result  of  the  act  of  God  or  01  the  public  enemy,  pro- 
vided the  common  carrier  or  its  servants  in  no  manner  con- 
tributed to  such  accident;  but  it  cannot  exempt  itself  from 
loss  or  damage  which  was  in  any  degree  caused  by  the  neg- 
ligence or  misfeasance  of  itself  or  its  servants."  And  our 
ruling  in  the  case  at  bar  is  distinguished  from  the  ruling  in 
that  case  in  this,  that  we  here  hold  that  "  where  a  contract 
of  carriage,  signed  by  the  shipper,  is  fairlv  made  with  a  rail- 
road company  as  a  common  carrier,  and  tKe  valuation  of  the 
property  shipped  is  agreed  upon,  and  in  consideration  of  the 
valuation  so  fixed  a  rate  of  freight  is  determined  upon,  on 
the  condition  that  the  carrier  assumes  liability  to  the  extent 
of  the  agreed  valuation,  even  in  the  case  of  loss  by  reason  of 
prima  facie  negligence  of  the  carrier  the  contract  will  be 
upheld  as  fixing  the  liability  of  the  carrier  in  proportion    to 
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the  freight  he  receives,  and  protecting  himself  against  ex- 
travagant valuations ;  and  such  a  contract  will  not  be  up- 
held  as  exempting  the  carrier  from  all  liability  but  as  limit- 
ing the  liability  in  case  of  loss  to  the  amount  hxed  by  agree- 
ment. 

Having  reached  this  conclusion  the  judgment  complained 
of  is  reversed,  the  finding  of  the  circuit  court  is  set  aside,  and 
a  new  trial  is  awarded,  with  costs  to  the  plaintiff  in  error. 

Brannon,  J.,  {concurring) — I  concur  in  the  decision  in  this 
case.  To  avoid  misapprehension  of  my  own  views,  I  desire 
to  say  that  the  shipper  may  require  the  carrier  to  ship  his 
his  property  under  the  imperative  requirement  of  the  law  of 
the  land,  and  pay  the  rate  of  freight  prescribed  by  that  law, 
and  he  cannot  be  compelled  to  sign  any  bill  of  lading  or 
contract  limiting  the  value  of  the  property,  or  the  amount 
of  liability  Jn  caseof  loss.  If,  however,  to  obtain  a  lower 
rate,  he  choose  to  enter  into  a  fair  contract,  limiting  the  lia- 
bility, but  not  wholly  exempting  the  carrier  from  liability 
for  negligence,  he  is  bound  by  his  contract. 

Lucas,  P.,  {dissenting) — In  the  leading  case  of  New  York 
Cent.  R.  Co.  v.  Lockwood,  r/  Wall.  (U.  S.)  35,  Justice  Brad- 
ley, in  delivering  the  opinion  of  the  court,  said  :  "  In  reg- 
ulating the  public  establishment  of  common  carriers  the 
great  object  of  the  law  was  to  secure  the  utmost  care  and 
diligence  in  the  performance  of  their  important  duties, — an 
object  essential  to  the  welfare  of  every  civilized  community. 
Hence  the  common-law  rule  whiph  charged  the  common  car- 
rier as  an  insurer.  Why  charge  him  as  such?  Plainly,  for  the 
purpose  of  raising  the  most  stringent  motive  for  the  exercise  of 
carefulness  and  fidelity  in  his  trust.  In  regard  to  passengers 
the  highest  degree  of  diligence  is  expressly  exacted.  In  the 
one  case  the  securing  of  the  most  exact  diligence  and  fidelity 
underlies  the  law,  and  is  the  reason  for  it;  in  the  other  it  is 
directly  and  absolutely  prescribed  by  the  law.  It  is  obvious, 
therefore,  that  if  a  carrier  stipulate  not  to  be  bound  to  the 
exercise  of  care  and  diligence,  but  to  be  at  liberty  to  in- 
dulge in  the  contrary,  he  seeks  to  put  off  the  essential  du- 
ties of  his  employment ;  and  to  assert  that  he  may  do  so 
seems  almost  a  contradiction  in  terms.  Now  to  what  avail 
does  the  law  attach  these  essential  duties  to  the  emplov- 
ment  of  the  common  carrier,  if  they  may  be  waived  in  re- 
spect to  his  agents  and  servants,  especially  where  the  car- 
rier is  an  artificial  being,  incapable  of  acting  except  by 
agents  and  servants?  It  is  carefulness  and  diligence  in 
performing  the  service  which  the  law  demands,  not  an  ab- 
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stract  carefulness  and  diligence  in  proprietors  and  stock- 
holders who  take  no  active  part  in  the  business.  To  admit 
such  a  distinction  in  the  law  of  common  carriers,  as  the  busi- 
ness is  now  carried  on,  would  be  subversive  to  the  very  ob- 
ject of  the  law.  It  is  a  favorite  argument  in  the  cases  which 
favor  the  extension  of  the  carrier's  right  to  contract  for  ex- 
emption from  liability  tl\at  men  must  be  permitted  to  make 
their  own  agreements,  and  that  it  is  no  concern  of  the  pub- 
lic on  what  terms  an  individual  chooses  to  have  his  goods 
carried.  Thus,  in  Dorr  v.  New  Jersey  Steam  Navigation 
Co.,  4  Sandf.  (N.  Y.)  136,  the  court  sums  up  its  judgment 
thus :  *To  say  the  parties  have  not  a  right  to  make  their 
own  contract,  and  to  limit  the  precise  extent  of  their  own 
respective  risks  and  liabilities,  in  a  matter  no  way  affecting 
the  public  morals  or  conflicting  with  the  public  interests, 
would  in  my  judgment  be  an  unwarrantable  restriction  upon 
trade  and  commerce,  and  a  most  palpal^le  invasion  of  per- 
sonal right.*  Is  it  true  that  the  public  interest  is  not  af- 
fected by  individual  contracts  ol  the  kind  referred  to?  Is 
not  the  whole  business  community  affected  by  holding  such 
contracts  valid  ?  If  held  valid  the  advantageous  position  of 
the  companies  exercising  the  business  of  common  carriers 
is  such  that  it  places  it  in  their  power  to  change  the  law  of 
common  carriers,  in  effect,  by  introducing  new  rules  of  ob- 
ligation. The  carrier  and  his  customer  do  not  stand  on  a 
footing  of  equality.  The  latter  is  only  one  individual  of  \> 
million.  He  cannot  afford  to  higgle  or  stand  out  and  seek 
redress  in  the  courts.  His  business  will  not  admit  such  a 
course.  He  prefers  rather  to  accept  any  bill  of  lading,  or 
sign  any  paper  the  carrier  presents ;  often,  indeed,  without 
knowing  what  the  one  or  the  other  contains.  In  most  cases 
he  has  no  alternative  but  to  do  this  or  abandon  his  business. 
*  *  *  If  the  customer  had  any  real  freedom  of  choice,  if 
he  had  a  reasonable  and  practical  alternative  and  if  the  em- 
ployment of  the  carrier  were  not  a  public  one,  charging  him 
with  the  duty  of  accommodating  the  public  in  the  line  of  his 
employment,  then,  if  the  customer  chose  to  assume  the  risk 
of  negligence,  it  could  with  more  reason  be  said  to  be  his 
private  affair,  and  no  concern  of  the  public*  But  the  condi- 
tion of  things  is  entirely  different,  and  especially  so  under 
the  modified  arrangements  which  the  carrying  trade  has  as- 
sumed. The  business  is  mostly  concentrated  in  a  few  power- 
ful corporations  whose  position  in  the  body  politic  en- 
ables them  to  control  it.  They  do,  in  fact,  control  it,  and 
impose  such  conditions  upon  travel  and  transportation  as 
they  see  fit,  which  the  public  are  conipelled  to  accept.  These 
circumstances  furnish  an   additional   argument,  if  any  were 
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needed,  to  show  that  the  conditions  imposed  by  common 
carriers  ought  not  to  be  adverse,  to  say  the  least,  to  the  dic- 
tates of  public  policy  and  morality.  1  he  status  and  relative 
position  of  the  parties  render  any  such  condition  void.  Con- 
tracts of  common  carriers,  like  those  of  persons  occupying 
a  fiduciary  character,  giving  them  a  position  in  which  they 
can  take  undue  advantage  of  the  pei^ons  with  whom  they 
contract,  must  rest  upon  their  fairness  and  reasonableness. 
It  was  for  the  reason  that  the  limitations  of  liability  first  in- 
troduced by  common  carriers  into  their  notices  and  bills  of 
lading  were  just  and  reasonable  that  the  court  sustained 
them.  It  was  just  and  reasonable  that  they  should  not  be 
responsible  for  losses  happening  by  sheer  accident  or  dan- 
gers of  navigation  that  no  human  skill  or  vigilance  could 
guard  against.  It  was  just  and  reasonable  that  they  should 
not  be  chargeable  for  money  or  other  valuable  articles  lia- 
ble to  be  stolen  or  damaged  unless  apprised  of  their  char- 
acter or  value.  It  was  just  and  reasonable  that  they  should 
not  be  responsible  for  articles  liable  to  rapid  decay,  or  lor 
live  animals  liable  to  get  unruly  from  fright  and  to  injure 
themselves  in  that  state,  when  such  articles  or  live  animals 
became  injured  without  their  fault  or  negligence.  And 
when  any  of  these  just  and  reasonable  excuses  were  incor- 
porated into  notices  or  special  contracts  assented  to  by  their 
customers  the  law  might  well  give  effect  to  them, without  the 
violation  of  any  important  principle,  although  modifying- 
the  strict  rules  of  responsibility^  imposed  by  the  common 
law.  The  improved  state  of  society  and  the  better  adminis- 
tration of  the  laws  have  diminished  the  opportunities  of  col- 
lusion and  bad  faith  on  the  part  of  the  carrier,  and  rendered 
less  imperative  the  application  of  the  iron  rule  that  he  must  be 
responsible  at  all  events.  Hence  the  exemptions  referred  to 
were  deemed  reasonable  and  proper  to  be  allowed.     But  the 

Proposition  to  allow  a  public  carrier  to  abandon  altogether 
is  obligations  to  the  public,  and  to  stipulate  for  exemptions 
that  are  unreasonable  and  improper,  amounting  to  an  abdica- 
tion of  the  essential  duties  of  his  employment,  would  have 
never  been  entertained  by  the  sages  of  the  law.  *  *  * 
Conceding,  therefore,  that  special  contracts  made  by  com- 
mon carriers  with  their  customers,  limiting  their  liability, 
aregood  and  valid  so  far  as  they  are  just  and  r«asonable^ 
(to  tne  extent,  for  example,  of  excusing  for  all  losses  hap- 
pening'by  accident  without  any  negligence  or  fraud  on  their 
art),  when  they  ask  to  go  still  further,  and  to  be  excused 
or  negligence, — an  excuse  so  repugnant  to  the  law  of 
their  foundation,  and  to  the  public  good, — they  have  no 
longer  any  plea,  of  justice  or  reason  to  support  such  a  stip- 
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ulation,  but  the  contrary  ;  and  then  the  inequality  of  the 
parties,  the  compulsion  under  which  the  customer  is  placed, 
and  the  obligation  of  the  carrier  to  the  public,  operate  with 
full  force  to  divest  the  transaction  of  validity." 

In  the  syllabus  of  that  case  it  is  said :  "A  common 
carrier  cannot  lawfully  stipulate  for  exemption  from  re- 
sponsibility when  such  exemption  is  not  just  and  rea- 
sonable in  the  eye  of  the  law.  It  is  not  just  and  reasonable, 
in  the  eye  of  the  law,  for  a  common  carrier  to  stipulate  for 
exemption  from  responsibility  for  the  negligence  of  himself 
or  his  servants."  It  is  further  held  in  the  same  case,  arguendo-. 
"  That  a  common  carrier  does  not  drop  his  character  as 
such  merely  by  entering  into  a  contract  for  limiting  his  re- 
sponsibility. That  carefulness  and  fidelity  are  essential  du- 
ties of  his  employment,  which  cannot  be  abdicated.  That 
these  duties  are  as  essential  to  the  public  security  in  hisser- 
vants  as  in  himself." 

In  the  same  opinion,  there  is  quoted  with  approval  the 
following  conclusion  reached  by  Chief  Justice  Kedfield  in 
his  American  Railway  Cases:  '*(i)  That  the  exemption 
claimed  by  carriers  must  be  reasonable  and  just;  otherwise, 
it  will  be  regarded  as  extorted  from  the  owners  of  the 
goods  by  duress  of  circumstances,  and  therefore  not  bind- 
ing. (2)  That  every  attempt  of  carriers,  by  general  notices 
or  special  contract,  to  excuse  themselves  from  responsibility 
for  losses  or  damages,  resulting  in  any  degree  from  their 
own  want  of  care  and  faithfumess,  is  against  that  good 
faith  which  the  law  requires  as  the  basis  of  all  contracts  or  em- 
ployments, and  theretore  based  upon  principles  and  a  policy 
which  the  law  will  not  uphold. 

I  have  quoted  at  large  from  this  opinion  because,  up 
to  a  very  recent  period,  it  settled  the  law  upon  this  subject 
in  the  supreme  court  of  the  United  States,  and  was  relied 
upon  as  a  leading  authority  by  many  of  the  state  courts,  and 
particularly  by  this,  the  highest  tribunal  of  our  own  state. 

In  the  case  of  Maslin  v,  Baltimore  &  O.  R.  Co.,  14  W.  Va. 
180,  a  similar  doctrine  is  laid  down.  In  the  second  point  of 
its  syllabus,  it  is  there  said  :  "  A  common  carrier  for  hire,  by 
special  contract,  based  on  a  valuable  consideration,  may  ex- 
empt itself  from  loss  or  damage  resulting  from  inevitable 
accident,  though  such  accident  was  not  the  result  of  the  act 
of  God  or  of  the  public  enemy,  provided  the  common  car- 
rier or  its  servants  in  no  manner  contributed  to  such  acci- 
dent; but  it  cannot  exempt  itself  from  loss  or  damage  which 
has  in  'any  degree  been  caused  by  the  negligence  or  mis- 
feasance of  itself  or  its  servants."  In  that  case  the  contract 
was  almost  identical  with  the  one  we  are  now  considering, 
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and  was  in  like  manner  embraced  in  the  printed  bill  of  lad- 
ing. The  case  of  New  York  Cent.  R.  Co.  v.  Lockwood  was 
cited  approvingly  and  largely  relied  on  by  Judge  Green  in 
delivering  the  opinion.  In  the  case  of  Brown  ik  Adams 
Express  Co.,  15  W.  Va.  812,  the  same  principles  were  reaf- 
firmed after  an  exhaustive  examination  of  the  various  author- 
ities by  the  same  eminent  jurist,  (Judge  Green),  who  deliv- 
ered the  opinion. 

Now  these  two  cases,  it  was  to  be  hoped,  had  definitely 
settled  the  law  upon  this  subject  in  West  Virginia.  But  un- 
fortunately the  supreme  court  of  the  United  States  has  in  a 
more  recent  case  undertaken  to  vitalize  these  printed  bills 
of  lading  into  contracts  as  between  parties  on  an  equal  foot- 
ing, and  to  draw  a  distinction  between  limiting  the  liability 
of  the  common  carriers  and  exempting  them  irom  such  lia- 
bility. In  the  case  of  Hart  v.  Pennsylvania  R.  Co.,  112  U. 
S.  331,  18  Am.  &  Eng.  R.  Cas.  604,  this  dis^tinction,  en- 
tirely too  refined  for  common  sense  to  appreciate,  was  in- 
sisted upon.  The  facts  and  circumstances  of  that  case  are 
found  in  the  opinion  in  the  present  case,  concurred  in  by  a 
majority  of  the  court.  The  least  that  can  be  said  about  it  is 
that,  wnile  it  disclaims  to  overrule  the  case  of  Lockwood  v. 
New  York  Cent.  R.  Co.,  yet  it  is,  both  in  reasoning  and 
principle,  in  direct  conflict  with  the  older  decision.  For 
example,  by  referring  to  the  quotation  which  we  have  al- 
ready made  from  the  opinion  of  Justice  Bradley,  it  will  be 
seen  that  he  expressly  repudiates  the  idea  that  the  parties 
are  standing  **  upon  a  footing^  of  equality,"  and  that  the  con- 
tract can  be  construed  as  i?  made  between  private  individ- 
uals. His  language  is,  T(our  italics :)  **  If  the  customtr  had  any 
real  freedom  of  choice,  if  he  had  a  reasonable  and  practical 
^ternative,  and  if  the  employment  of  the  carrier  were  not  a 
public  one,  charging  him  with  the  duty  of  accommodating 
the  public  in  the  line  of  his  employment,  then,  if  the  cus- 
tomer chose  to  assume  the  risk  01  negligence,  it  could  with 
more  reason  be  said  to  be  his  private  affair,  and  no  concern 
of  the  public.  But  the  condition  of  things  is  entirely  differ- 
ent, and  especially  so  under  the  modified  arrangements 
which  the  carrying  trade  had  assumed.  The  business  is 
mostly  concentrated  in  a  few  powerful  corporations,  w-hose 
position  in  the  body  politic  enables  them  to  control  it. 
They  do  in  fact  control  it,  and  impose  such  conditions  upon 
travel  and  transportation  as  they  see  fit,  which  the  public  are 
compelled  to  accept r  Compare  this  language  with  the  follow- 
ing from  Justice  Blatchford  in  Hart  v,  Pennsylvania  R. 
Co.,  supra:  "The  agreement  as  to  value  in  this  case  stands  as 
if  the  carrier  had  asked  the  value  of  the  horses,  and  had 
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been  told  by  the  plaintiff  the  sum  inserted  in  the  con- 
tract. *  *  *  The  shipper  is  estopped  from  saying  that 
the  value  is  greater.  The  articles  had  no  greater  value,  for 
the   purposes  of  the  contract  of  transportation  between  the 

f)arties  to  that  contract.  The  carrier  must  respond  for  neg- 
igence  up  to  that  value.  It  is  just  and  reasonable  that  such 
a  contract,  fairly  entered  into,  and  where  there  is  no  deceit 
practiced  on  the  shipper,  should  be  upheld.  There  is  n.) 
violation  pf  public  policy."  Why  this  reasoning  as  to  a  com- 
pulsory contract,  contained  in  a  printed  bill  of  lading, 
should  be  applicable  to  a  limitation,  *and  not  applicable  to  an 
exemption,  irom  liability,  it  would  puzzle  the  most  ingen- 
ious mind  lo  conjecture.  If  the  carrier  and  the  shipper 
stand  upon  equal  terms,  and  can  make  a  contract  to  restrict 
the  liability  of  the  former  to  the  lowest  limit  of  value,  with- 
out any  regard  whatever  to  actual  valuation,  why  cannot 
the  same  contracting  parties  make  a  contract  for  absolute 
exemption?  In  point  of  fact,  to  limit  is  to  exGmpt  firo  tanfo. 
When  a  printed  valuation,  as  in  this  case,  is  set  upon  all 
horses  shipped,  without  any  regard  for  actual  value,  and  the 
horse  is  killed  by  the  negligence  of  the  carrier,  does  not  the 
carrier,  by  reason  of  this  so-called  contract,  exempt  himself 
from  liability  so  far  as  the  true  value  of  the  horse  may  prove 
to  be  above  the  artificial  printed  valuation  of  the  bill  of  lad- 
ing, which  is  fixed  by  the  company,  and  to  which  the  ship- 
per must  submit  or  not  ship  at  all? 

But, so  far  as  the  law  of  this  state  is  concerned,  we  are  not 
left  to  inference  or  conjecture  as  to  what  our  conclusion 
should  be.  In  the  case  of  Brown  v.  ^Express  Co.,  supra,  the 
question  was  not  one  of  exemption  alone,  but  of  limitation, 
also;  and  this  court  expressly  held  that  the  common  carrier 
could  not  by  such  a  contract  limit  its  liability,  just  as  it  had 
previously  neld,  in  the  case  of  Maslin  v.  Baltimore  &  O.  R. 
Co.,  that  it  could  not  exempt  itself.  The  syllabus  of  the 
former  case  is  as  follows:  **(3)  A  common  carrier  cannot 
limit  his  common-law  responsibilities  by  any  general  notice, 
though  knowledge  of  sucn  general  notice  be  brought  home 
to  the  consignor  before  or  at  the  time  he  applied  t®  have  his 

floods  transported.  (2)  A  common  carrier  does  not,  by 
imiting  his  common-law  liabilities  by  special  contract, 
thereby  become  a  private  carrier;  and  if  loss  is  sustained 
the  burden  of  proof  is  on  him  to  show,  not  only  that  such 
loss  arose  from  a  cause  from  which  he  was  exempted  from 
responsibility  by  the  terms  of  his  special  contract,  but  also 
that  it  arose  from  no  negligence  or  misfeasance  of  himsell 
or  his  servants.'*  In  this  case,  Judge  Green  especially  re- 
pudiates much  of  the  authority  relied  on  to  support  the  view 
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of  the  supreme  court  in  Hart  v,  Pennsylvania  R.  Co.,  and 
disposes  of  the  Pennsylvania  cases  relied  upon  by  simply 
saying  that  they  "are  not  good  law.'*  15  W.  Va.  817,  818. 
In  the  present  case,  Brown  v,  Adams  Express  Co.,  is  not 
even  referred  to  in  the  opinion  of  the  learned  judge,  con- 
curred in  by  the  majority,  and  must  have  been  overlooked. 
Upon  examining  it,  it  will  be  found  that  it  thoroughly  dis- 
poses of  the  ingenious  effort  of  the  more  modern  jurists  to 
distinguish  between  limitation  of  liability  on  the  part  of  the 
common  carrier  and  entire  exemption.  Upon  looking  at  the 
bill  of  lading  in  the  case  of  Hart  v.  Pennsylvania  R.  Co.,  it 
will  be  found  that  it  limits  the  value  of  horses  to  $200,  and 
the  limitation  of  time  within  which  suit  shall  be  brought  by 
the  shipper  to  sixty  days ;  and  this  contract  was  upheld  by 
the  supreme  court  because  its  terms  were  held  to  be  "  reason- 
able." In  the  bill  of  lading  before  us  the  value  of  horses  is 
fixed  at  half  that  amount,  or  $100,  and  the  shipper  is  limited 
in  his  right  of  action  to  ten  days,  or  one-sixth  of  the  time 
specified  in  the  former  bill  of  lading.  By  the  decision  from 
which  I  dissent,  we  have  expressed  the  opinion  that  a  horse 
reasonably  worth  $200,  if  offered  at  any  point  for  trans- 
portation on  the  Pennsylvania  Railroad,  is  reasonably  worth 
onl}-  $100  if  offered  for  transportation  on  the  line  of  the 
Chesapeake  &  Ohio  Railroad  Co.,  and  that  sixty  days  being 
a  reasonable  limitation  of  time  in  the  state  of  Massachusetts, 
it  logically  follows  that  ten  days  is  a  reasonable  limitation  of 
the  right  of  action  in  West  Virginia. 

Upon  the  whole,  I  think  it  preferable  to  adhere  to  our  own 
landmarks  as  established  by  our  predecessors,  rather  than  to 
subvert  them  by  following  the  decisions  of  other  co-oi'dinate 
tribunals,  however  eminent  and  respectable.  And,  as  for  the 
recent  decisions  quoted  from  the  state  of  Virginia,  I  much 

refer  to  follow  the  case  of  Railroad  Co.  v.  Sayers,  26  Grat. 

Va.)  328,  which  holds  that:  "(2)  But  a  railroad  company 
•cannot  by  express  contract,  though  upon  the  consideration 
of  a  reduced  charge  upon  the  freight,-  relieve  itself  from  its 
liability,  as  carrier  of  the  freight,  for  injury  to  or  loss  of  the 
freight  resulting  in  any  degree  from  the  want  of  care  or 
faithfulness  of  themselves  or  their  agents.**  In  Maslin  v, 
Baltimore  &  O.  R.  Co.,  this  Virginia  case  was  cited  and 
relied  upon ;  and  I  prefer  to  adhere  to  it  rather  than  to  adopt 
the  somewhat  erratic  course  of  decision  upon  these  subjects 
which  characterizes  the  court  of  appeals  of  Virginia  as  now 
constituted. 

Carriers— Limitation  of  Liability  by  Stipulation  for  Agrtod  Valuation  - 
Validity  of  Agreentent.— For  a  discussion  of  this  subject  see  Louisville  9l 
N.  R.  Co.  V.  Sowell  (Tenn.)  ante,  p.  166,  and  cases  cited  in  note,  169. 
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The  index  to  the  cases  reported  follows  this. 


Animals. — See  Fences. 

Action  for  stock  killed  ;  sufficiency 
of  pleading  to  show  county  in 
which  Injury  occurred,  586. 

Joinder  of  causes  of   action  ; 

claim  for  killing  animals  and 
for  freif  ht  paid,  586. 

Actual  contact  with  train ;  lia- 
bility of  company  where  injury 
does  not  result  from,  526. 

Attorney's  fee ;  statute  allowing 
recovery  of,  in  actions  against 
railroad  companies.  513. 

Construction  train  run  by  con- 
tractors killing  stock  ;  liability 
of  railroad  company,  584. 

Contributory  ncRligence  ;  neglect- 
ing to  repair  fence ;  statutory 
privilege.  5S3. 

of  land  owner  allowing  cattle 

to  go  on  track  through  open 
gate  ;  rule  where  caitle  belong 
10  third  persons,  5S3. 

Rounding  up  sheep  near  un- 


ATlinialfl —  Continued. 

Failure  of  engineer  to  keep  look- 
oat  prior  to  injury,  549. 

Horse  frightened  while  on  road 
parallel  with  track ;  failure  of 
engineer  to  give  signal,  550. 

Indian  territory  ;  injury  to  stock 
in  ;  duty  of  company  and  owner 
of  stock,  586. 

Negligence  of  engineer ;  horse 
running  at  large,  549. 

Quality  of  locomotive  head 

light ;  evidence  in  rebuttal,  549. 
sufficiency  of  evidence  to  in- 


fenced  track.  583. 
Crossing  ;  animals  going  on  track 

at,  and  killed  at  point  bevond, 

587. 

Stock  killed  at  crossing,  585. 

Damages    for   killing   or  injuring 

animals,  563. 
Degree   of   care    required    of  en- 
gineer; instruction  as  to',  548. 
Degree   of   diligence    required    in 

looking  for  slock  ;  fields  and  un- 

inclosed  lands,  550. 
Effect  of   stock   law  on   degree   of 

diligence  required  of  company, 

550. 
Evidence  as  to  distance  at  which 

cattle  could   have  been  seen  by 

engineer,  549. 
that  company  paid  for  other 

cattle  killed.  585. 

that    horse     was    struck   by 


engine;  condition  of  cowcatcher, 
526. 


fer,  548. 

Notice  of  injury  to  stock  ;   tender 
.  by  company  of  amount  of  claim; 

pleading.  585. 
Obligation   of  company  to   avoid 

injury  to  animals  trespassing  on 

track,  540. 
Pleading:  sufficiency  of  allegations 

of  negligence,  550. 
Proof   that  cattle  were   killed   by 

company's  trains,  526. 
Statutory      liability      for     killing 

animals  on  unfenced  track,  526. 
Statutory     precautions     required 

when    obstruction    is    seen    on 

track;     presumption    of    negli- 
gence ;  duty  of  engineer,  550. 
Slock  killed   owing   to  inevitable 

accident,  550. 
Stock  running  at  large  contrary  to 

law  ;    liability   of  company    for 

killing,  584. 
Stock%  running    at    large    within 

meaning  of  statute,  when,  585. 
Train   running   through   town   at 

excess^i'e    speed     and      killing 

stock;  existence  of  municipality, 

585. 

Attorney's  Fee. — See  Animals. 

BiUofliading. 

Agreement  for  rebate.  Parol  evi- 
dence to  vary  terms  of  bill  of 
lading,  zi. 
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Bill  of 'LAding—Continufd. 

Stipulation   limiting  carriers    lia* 
bility.     See  Carrier. 
Carriers. — See  Interstate  Commerce 
Act. 

Cars  of  another  company ;  lia- 
bility of  railroad  company  trans- 
porting, 86. 

C.  O.  D.  shipment.  Consignee's 
right  to  inspect  goods,  116. 

Liability  of  carrier  failing  to 

make  collections.    Wrongful  de- 
liveries, 115. 

Refusal  of  consignee  to  re- 
ceive goods,  ii6. 

Return   of    money  collected, 


117. 


Use 


" Carriers  undertaking. 

of  the  letters  C.  O.  D.,  114. 

Connecting  lines  ;  bill  of  lading 
exempting  carrier  from  default 
of.     Qiirden  of  proof,  97. 

Contract  for  through  trans- 
portation. When  railroad  will 
be  held  to  have  contracted  to 
carry  goods  to  their  destination, 
108. 

Delay  of   connecting  carrier 

in    forwarding   goods ;   liability 
of  initial  carrier  for,  108. 

When  liability  of  connecting 

carrier    commences.      Delivery 
of  goods.     Custom,  97. 

Cotton  delivered  to  compress  com- 
pany. Liability  of  carrier 
on.       Usage,  148. 

Cotton  in  compress  ;  liability  of 
carrier  for  ;  effect  of  stipulation, 
148. 

Damages  for  failure  to  deliver 
goods.     Loss  of  profits,  87. 

Declaration  of  agent  that  car  con- 
taining goods  was  burned.  Ad- 
missibility in  evidence  against 
company,  86. 

Discrimination  between  connect- 
ing lines.  Preference  in  rates 
and  facilities,  36. 

Freight  charges.  Discrimination 
in  lumber  rates.  Like  quanti- 
ties andkind,  11. 

Illegal  discrimination  by  pay- 
ment of  rebates,  ^r. 

• Prepayment  of  charges  ;  car- 
rier may  demand,  75. 

Reasonableness    of    carriers* 

charges.     Opinion  of  witness,  7. 

Rebate,  agreement  for.  Parol 

evidence  to  vary  terms  of  bill 
of  lading,  11. 

^^^ — Special  rates  in  aid  of  Indus- 


Carriers — Contin  ued, 

trial  enterprises.  Agreement 
to  allow  rebate  to  miller,  11. 

Freight  charges.  Unreasonable- 
ness of  charge  for  hauling  brick. 
Comparison  with  rates  for  haul- 
ing stone,  7. 

Overcharge.      Sufficiency     of 

notice  before  bringing  action 
on  account  of,  8. 

Insurance.  Liability  of  compress 
company  to  carrier  for  failure 
to  obtain  insurance  on  cotton, 
147. 

Stipulation  that  carrier  shall 

have  benefit  of ;  rule  where 
there  is  no  indemnity  for  negli- 
gence of  carrier,  148. 

Subrogation      of      insurance 

company  to  rights  of  insured 
against  carrier,  147. 

Interstate  commerce.  See  that 
title. 

Limitation  of  liability.  Action  on 
special  contract,  171. 

Agreed    valuation  ;   authority 

of  carrier  to  stipulate  for,  in 
shipment  of  live  stock,  169. 

Al^reed  valuation.  Loss  owing 

to  negligence,  80. 

Limitation  of  time  for  bring- 
ing action.     Waiver.  171. 

Limitation   of    time    for   pre- 


senting claim.  Application 
where  portion  of  shipment  was 
not  delivered,  108. 
— Stipulation  that  employes  as- 
sisting shipper  to  unload  shall 
be  his  servants  ;  validity  of,  80. 
— Stipulatic«n  that  shipper  ac- 
cepts car.  Palace  horse  car 
owned  by  another  company, 
171. 

— Validity  of  stipulation   in  bill 
of   lading   requiring    notice     of 
claim  for  damages,  108. 
— Validity  of  stipulation   is   de- 
termined according  to  lex  loci ^  80. 
-Waiver  by  carrier   of  stipula 


tion  limiting  time  for  presenting 
claim  for  damages,  108. 

Live  stock.  Delay  ;  effect  of  pur- 
pose of  shipper  to  sell  on  Sun- 
day.   Illegal  consideration,  166. 

Delay.      Evidence     to     show 

price  of  sales  on  Sunday,  166. 
-Delay     in     shipping     cattle. 


Amount  of  damages,  1654 
— Delay  ;   measure  of  damages 
for,  166. 
— Negligence  in  failing  to  keep 
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cattle   in    suitable   pens)    Con-  \ 
tributory  negligence  of  shipper,  > 

157' 
Live  stock.    Statement  by  shipper 

as  to  condition  of  stock  signed 

along  route,  i?^-  ' 

Unloading,      feeding,      and 

watering  stock;  duty  of  carrier 

as  to,  175, 

When   carrier's    liability    for 


live  slock  commences,  157* 

Loss  of  goods  in  transit.  Con- 
tents of  barrel  missing.  Bur- 
den of  proof,  97. 

Loss  of  goods  :  recovery  of  value  ; 
conjectural  damage,  87. 

Lost    goods.     Oral    evidence    by 
consignee  as  to  their  quantity 
and  value,  87. 
.  Notice  of  value  of  package,  117. 

Parol  contract  for  shipment  of 
freight.  Abandonment  of  writ- 
ten contract,  148. 

Penalties  in  relation  to  shipment 
and  delivery  of  freight ;  validity 
of  state  statutes  imposing.  In- 
terstate commerce,  55. 

Receipt  for  goods  signed  by  con- 
signee ;  admission  of  good  con- 
dition, 97. 

Regulation  of  rates  ;  authority  of 
legislature  to  fix  rates,  7. 

Special  legislation  ;  failure  of 

company   to  accept   provisions 
of  statute,  7. 

Stoppage  in  transitu.  Rights  ac- 
quired at  mortgage  sale.  74. 

Transfer  of  bill  of  lading  by 

insolvent  assignee,  73. 

Vendee  obtaining  possession 
of  property  by  fraud  and  selling 
it  again.  74. 

Termination  of  carrier's  liability  ; 
failure  of  consignee  to  remove 
goods.     Liability  as  warehouse- 
men, 148. 
Cattle  G-uardfl.     See  Fence. 
Children. 

Injury  to  children  at  crossing. 
See  Crossing. 

Measure  of  care  required  of  child, 

390. 
When   child  will   be  deemed   sui 

juris.  390. 
C.  O.  D.  Shipments.     See  Carriers. 
CommisBionerB.— See  Railroad  Com- 
missioners. 
Contributory  Kegligenoe. 

Defense  of  contributory  negligence 
must  be  shown   by  preponder- 


Contributory    Negligence^r^iy/r/f- 
ued, 
ance  of  evidence.  389. 

Question  for  jury  ;  when   contri- 
butory negligence  is,  390. 

When  contributory  negligence  is  a 
matter  of  law,  390. 
Constitutionai  Law. 

Interstate  commerce   act.     Effect 
on  pre-existing  contracts,  11. 

Regulation  of  rates  ;  authority  of 
legislature.     See  Carriers. 


AboliS(|(„^i,(  Qf  grade  crossing. 
Apportionment  of  expenses. 
Mandamus  to  enforce  order  of 
railroad  commissioners,  288. 

Burden  of  proof  in  action  for  in- 
jury at  crossing  ;  preponder- 
of  evidence,  487. 

Contributory  negligence.  Attempt 
to  climb  over  bumpers  between 
cars.  387. 

Child   attempting    to  climb 

over  cars  standing  across  street, 

387- 

— ^  Child  crossing  track.  Ap- 
proaching train  obscured  by 
cars  on  side  track,  386. 

Climbing  over  stationary  cars 

obstructing  crossing,  387. 

Crossing  track  while  safety 


gates  were  down,  386. 

—  Crossing  two  tracks.  Stepping 
back  on  first  track  after  passing 
over  it.  387. 

—  Dangerous  and  difficult  cross- 
ings. Driving  sled  with  ears 
muffled.  Question  for  jury,  385. 

—  Discovery  of  train  after  hav- 
ing driven  partly  on  track. 
Duty  to  turn  back,  385. 

—  Driving  on  track  with  ears 
muffled  with  knowledge  thai 
train  is  about  due,  385. 

—  Driving  over  defective  cross- 
ing with  knowledge  of  defect, 
388. 

—  Existence  of  gates  at  crossing 
which  were  not  lowered.  In- 
structions, 386. 

—  Failure  of  company  to  give 
signal,  385. 

—  Failure  of  train  hands  to  ex- 


ercise care  after  discovering 
danger,  388. 

—  Gross  negligence  of  company 
which  will  overcome  defense 
of  contributory  negligence, 
388. 

—  Horse  becoming  frightened 
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Crossings—  Continued, 

and  rushing  on  track.  Failure 
to  hear  signal,  386. 
Contributory  negligence.  In  at- 
tempting to  cross  track  directly 
in  front  of  approaching  train. 
Effect  of  negligence  ofcompany, 

425- 
Injury  at  defective  crossing. 

Going  outside  of  traveled  way, 

388. 
Obstructed  view.     Failure  of 


flagman  to  give  warning,  385. 

—  Obstructed  view.     Mistaken 
signal,  385. 

—  Obstructed 


view.  Traveler 
going  on  crossing  after  passage 
of  one  train  and  being  struck  by 
another,  385. 

— •  of  persons  injured  at  crossing. 
Right  to  recover  as  adected  by, 

385. 

—  Ordinance  regulating  the 
speed  of  trains  ;  reasonableness 
of.  366. 

—  Passing  through  opening  be- 
tween cars.  Implied  invitation 
of  company,  388.  i 

—  Recent    cases   applying   the  I 
rule   that  traveler  at  crossings 
must  stop,  look  and  listen,  442. 

—  Recovery  notwithstanding 
contributory  negligence.  Cause 
of  injury.     Instructions,  388. 

—  Reliance  on  belief  that  train 
will  run  at  certain  speed  fixed 
by  ordinance,  386, 

Sufficiency  of  Evidence  to  war- 


rant finding  that  plaintiff  was 
not  negligent,  387. 
Crossings  by  custom  and  licenses; 
duties  of  railroad  companies  at, 

473- 

Crossing  of  two  railroads  ;  con- 
demnation by  one  railroad  of 
crossing  over  another,  263. 

Highway  not  opened.    Right 

(  of  county  to  grant  street  car 
company  permission  to  lay  track 
across  railroad,  294. 

—  Grant  of  right  of  way.  Rights 
of  senior  and  junior  companies 
enjoining  construction  of  side 
track,  263. 

Crossing  switchyard  at  place  not 
public  crossing,  489. 

Defective  crossing.  Duty  of  com* 
pany  in  placing  and  keeping 
its  crossings,  467. 

Evidence  that  crossing  was 

not    controlled     by    defendant 


Crossings —  Continued. 
company,  467. 

Defective  crossing.  What  con- 
stitutes a  public  crossing  ;  duty 
of  con»pany  at  foot  way,  467. 

Duty  of  company  at  crossing  where 
there  io  large  numbers  of  tracks, 
487. 

Duty  of  engineer  discovering  per- 
son on  track  :  negligent  error  of 
judgment,  487. 

Duty    of    engineer    to    stop    his* 
engine  on  seeing  travelers  ap- 
proach, 487. 

Farm  crossing ;  action  to  com- 
pel construction  ;  objection  to 
remedy  ;    when  taken  too  late, 

307- 
Duty  of  lessee  "of  railroad  to 

maintain,  303. 
Extinguishment  of  crossing 

by     railroad.       Permission     of 

land-owner.     Evidence,  303. 

Land-owner's  right  of  com- 
munication across  railroad. 
Duty  to  establish  farm  crossings, 
302. 

not  limited   to    agricultural 


purposes,  303. 

—    Right    of    county    commis- 
sioners to  order.    Massachusetts 
statute.  303. 

right  of  owner  of  land  un  one 


side  only  to  have,  303. 

when  necessary  within  mean- 


ing of  statute,  302. 

Flying  or  running  switches  across 
highways.     Kicking  cars,  331. 

failure    of    person     crossing 

track  to  guard  against.  Con- 
tributory negligence,  331. 

Frightening  horses.  Car  left 
standing  near  crossing.  Gentle- 
ness of  team,  317. 

Noises       from       locomotive. 

Liability  of  railroad  company, 
316. 

Horses  balking  and  backing  on  to 
track  after  once  crossing  it  ; 
liability  of  company,  488. 

Imputed  negligence ;  when  negli- 
gence of  driver  of  vehicle  is 
imputed     to    ether    occupants, 

455. 

Laying  out  highway  across  rail- 
road track  ;  damages  to  which 
company  is  entitled,  311. 

Location  of  railroad  within  city. 
Power  of  city  council  to  regulate 
use  and  crossings  of  streets,  294. 

Negligent  management  of  engine; 
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engine  in  charge  of  brakeman, 
488. 

Obstructed  view  of  track  at  cross- 
ing ;  negligence  of  company  in 
permitting,  487. 

Ordinances  regulating  .  crossing  ; 
negligenceof  company  in  failing 
to  observe,  489. 
•  Overturning  of  carriage  at  cross- 
ing; gate  striking  horses;  break- 
ing of  rein  in  attempt  to  control 
horses,  488. 

Pleading ;  motion  to  make  com- 
plaint more  specific,  489. 

negligent     management     of 

engine  ;  evidence,  4S9. 

Private  crossing  ;  injury  at,  468. 

Public  right  of  crossing  track  by 
prescription.    Adverse  user,  468. 

Railroad  commissioners  ;  jurisdic- 
tion of,  to  regulate  crossing 
over  track  not  constructed  for 
public  use,  288. 

power  of,  to  order  overhead 

crossing  under  authority  to 
••prescribe  details,"  288, 

Reciprocal  duties  of  traveler  and 
company  at  crossing,  4S7. 

Signals ;  negligence  of  railroad 
company  in  the  matter  of  giving 
signals  ;  recent  cases  collected, 

473- 
Speed ;  excessive  speed  of  trains 

at  crossings  ;  liability  of  rail- 
road companies  ;  recent  cases 
collected,  486. 

Statutory  presumption  of  negli- 
gence ;  pleading ;  failure  to 
allege  want  of  contributory  neg- 
ligence, 489. 

Traveler  shut  in  between  tracks  of 
two  companies ;  sufficiency  of 
gates ;  warning  to  traveler, 
489. 
^  Watchman  at  crossing ;  failure  of 
company  to  station.  Contribu- 
tory negligence  of  traveler. 
Proximate  cause,  313. 

—  negligence  of.  Evidence  as 
to  how  flagman  occupied  bis 
time,  313. 

object  of  city  ordinance  re- 
quiring, 313. 

What   is  a   public    street    within 
meaning  of  crossing  law  ;  street 
not  yet  opened,  294. 
Damages;    See  Fires. 

Carriers;  damages  in  actions 
against.    See  Carriers. 

Death.     Damages   in   actions    for 


I — Continued. 

death.     See  Death. 
Excessive  damages   for   personal 

injuries,  494. 
Interest  on  damages  in  actions  for 

personal  injuries.  494. 
Killing  stock.    See  Animals. 
Death. 

Action   for  death  ;    necessity   for 

existence  of  surviving  kindred, 

498. 

Damages.  Death  of  child  ;  dam- 
ages recoverable  by  parent. 
Kindness  and  attention  to 
family,  498. 

pain  and  suffering  of  deceased 

as  elements  of,  49S. 

Death  caused  by  gross  negligence; 
instructions,  498. 

Expectancy  of  life  ;  evidence  as 
to,  701. 

Transitory  action  ;  remedy  of  non- 
residents, 49S. 
Discrixiiiiiation. 

See    Carriers,  Interstate  Com- 
merce Act. 
Dummy  lines. 

Application  to  street  railways  and 
dummy  lines  of  statutes  refer- 
ring to  •'railroads"   generally, 
277. 
Eridenoe. 

See  Bill  of  Lading. 

Carrie cs ;  evidence  in  actions 
against.    See  Carriers. 

Declaration  of  agent  that  car  con- 
taining goods  was  burned. 
Admissibility  in  evidence 
against  company,  86. 

Evidence  in  stock  killing  cases. 
See  Animals. 

Opinion  of  witness  as  to  reason- 
ableness of  carrier's  charges.  7. 

Personal  injuries.  Injury  causing 
disease;  testimony  of  physician; 
question  for  jury,  495. 

opinion  evidence  as  to  cause 

of  injuries,  495. 
Farm  Crossing. 

See  Crossings. 
Fences.    See  Animals. 

Animals  escaping  from  pasture  to 
unfenced  field  and  then  going 
on  track,  587. 

Animals  running  at  large  ;  defec- 
tive fence ;  pleading,  579. 

Boundary  fence  ;  failure  of  rail- 
road to  construct  one-half  of  ; 
pleading,  556. 

Cattle  guards  ;  failure  of  company 
to  construct;  land   owner  com. 
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pelled  to  herd  cattle ;  evidence 
as  to  value  of  herding,  556. 

Cattle  guardes;  failure  of  company 
to  construct  ;  proximate  cause 
of  loss  of  cow,  579. 
*  Construction  of  fence  by  land- 
owner ;  recovery  of  value  from 
railroad  company,  556. 

Contract  by  company  to  fence ; 
duty  and  liability  imposed   by, 

557- 

Defective  fence;  knowledge  by  de- 
fendant of  defect,  579. 

Duty  to  fence  ;  obligation  of  com- 
pany to  fence  track  where  it 
runs  parallel  with  other  roads, 

554. 

necessity   for   instruction   to 

jury,  555. 

What    are    depot    grounds 

where  company  is  not  required 
to  fence,  555. 

What  is    public   highway  at 


which  fences  and  cattle  guards 
must  be  maintained,  556. 

Failure  of  company  to  fence  ac- 
cording to  contract;  killing 
stock  ;  pleading,  579. 

Fence  between  new  highway  and 
track  ;  agreement  of  company 
and  county  commissioners,  556. 

Who   are    entitled    to   benefit    of 
fences.       Pasturing    stock    on 
land  of  another*  586. 
Fires. 

Action.  Change  of  venue  because 
of  local  prejudice,  669. 

Destruction  of  property  owned 

jointly.     Action   for  joint  loss, ' 
669. 

for   injuries  caused   by  fire  ; 

sufficiency  of   f*vidence   to   sus- 
tain verdict.  G6q. 

Pleading.     Facts  sufficient  to  | 


Fires —  Contih  ued. 

ing  to  guard  against  fire,  668. 
Damages  ;  evidence  that  property 
was  worth  more  before  than 
after  fire,  692. 
For  destruction  of  trees  ;  evi- 
dence as  todiflSculty  in  growing 
other  trees,  692. 

Insurance.      Right    of  rail- 


road company  to  claim  reductkon 
of  damages  on  account  of  in- 
surance, 602. 

—  Interest  on  value  of  property 
destroyed  by  fire,  602. 

measure    of,    for    property 


constitute  cause  of  action,  670. 
Venue  of  action  for  injuries 


from  fire.     Local  action,  669. 

Appliances ;    defective  spark   ar- 

'  rester ;  sufficiency  of  evidence 
to  show  negligence,  678. 

Duty  of  company  to  use  im- 
proved fire  arresters,  677. 

Burning  pasture  fences  ;  escape  of 
horses,  668.  • 

Combustible  material  on  right'of 
way ;  negligence  of  railroad 
company  in  leaving,  684. 

Contributory  negligence  ;  efforts 
to  protect  property,  691. 

of  property  owner  in  neglect- 


destroyed,  692. 
Degree  of  care  required  of  railroad 

company  to  avoid   setting  out 

fire,  669. 
Evidence  of  other  fires,  669. 
Insurance  on  property  destroyed  ; 

reduction  of  damages,  692. 

Subrogation    of    insurer  to 

rights  of  insured,  669. 

Origin  of  fires ;  presumption  as  to, 
677. 

Sufficiency   of    evidence    to 

show   negligence    of  company. 
677. 

Presumption  of  negligence  in 
actions  for  destruction  of  pro- 
perty by  fire,  691. 

sufficiency  of  proof  to  rebut, 

691. 

Proximate  and  remote  cause  of 
fires  started  by  locomotives,  668. 
Frightening  Horses.  See  Crossings. 
Imputed  Negligence.  See  Crossings. 
Insurance.  See  Carriers. 
Interstate  Commerce  Act. 

Commission ;      disobedience      of 

•  orders  of.     Injunction,  22. 

Findings  of  fact  by,  22. 

Effect  of  Act  on  pre-existing  con- 
tracts, II. 

Inspection  of  grain  '*in  transit'* 
to  other  states.  Operation  of 
state  laws,  61. 

Long  and  short  haul  clause ; 
actions  for  violation  of.  Con- 
struction of  statute,  22. 

Posted   rates ;    sale  of  tickets   at 
less  than,  22. 
Interstate  Commerce. 

Seizure  of  intoxicating  liquors 
while  in  transit.  61. 

State  statutes  imposing  penalties 
in  relation  to  shipment  and  de- 
livery  of   freight  ;    validity   of, 

55. 
What  constitutes   interstate   com* 
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Intent&te  Commerce — Continued, 

merce.     Shipment  to  forward- 
infl[^ agent,  60. 

Killing  Stock.— See  Aniicals. 


Farm   crossing  ;   duty  of  lessee  of 
railroad  to  maintain,  303. 
IdmitatioQs. 

Limitation  of  actions  for  personal 
injuries,  495. 
Municipal  Corporations. 

Power  of  city  council  to  i%gulate 
use  and  crossing  of  streets  by 
railroads,  294. 
NegUgence. 

Imputed  negligence.    See  Cross- 

INGS. 

Penalties.      See    Interstate    Com- 

MERGE. 

Personal   Ii^uries.     See   Damages, 

Limitations,  Evidence. 
Railroad  Coomission. 

Appeal  to  courts  from  order  of 
commission,  23. 

Crossing  of  highway  over  track 
not  constructed  for  public  use  ; 
jurisdiction  of  commissioners  to 
regulate  288. 

Effect  of  recommendation  of  state 
railroad  commissioners  ;  en- 
forcement of  findings  by  the 
courts,  185. 

Interstate  commerce  commission. 


Bailroad  Commission — Omtinued. 

See  Interstate  Commerce  Act. 
Speed.    See  Crossings. 
Stock  Yards. 

Railroad   stock   yards  and  stock 
yard  companies.  156. 

Stoppage  in  Transitu.  See  Carrier^*. 
Sunday. 

Shipment  of   live   stock  with  the 
purpose  of  selling  on  Sunday. 
See  Carriers. 
Streets  and  Highways. 

What  is  a  public  street  within 
meaning  of  crossing  law  ;  street 
not  yet  opened.  294. 
Road  not  opened.  Right  of  county 
to  grant  streetcar  company  per- 
mission to  lay  tracks  across  rail- 
road, 294. 
Street  Bailways. 

Application  to  street  railways  and 
dummy  lines  of  statutes  refer- 
ring to  "  railroads  "  generally, 
277. 
'  Road  not  opened.  Right  of  county 
to  grant  street  car  company 
permission  to  lay  tracks  across 
railroad,  294. 
Wharves. 

Rights  of  railroad  company  in  tht 
use  of  its  wharves,  243. 
Words  and  Phrases. 
•'  Car  load,"  503. 


GENERAL    INDEX. 


NOTS. — The  mode  of  citing   the  American  and   English  Railroad  Cases  is 
fallows : 

49    Am.  &  £tig.  R.  Cas. 


This  index  contains  references  to  the  cases  reported  alone.     The  index  to 
the  motes  precedes  this. 


ACT  OF  GOD. 

Overflow  of  river,  sudden  and  un- 
precedented, as  an  act  of  God. 
Smith  V,  Western  R.  (Ala.),  io8. 
ACTION. 

Abatement  of  Action.  See  Death. 
ABANDONMENT. 

Abandonment  of  track.  Order  of 
railroad  commissioners  compel- 
ling company  to  rebuild.  See 
Railroad  Commissioners. 

Abandonment  of  track.  Fact  that 
company  had  received  land  grant 
from  state  held  not  to  take  away 
its  right  to  abandon  its  own 
track  and  operate  leased  line. 
State  V.  Des  Moines  &  F.  D.  R. 
Co.  (Iowa),  i86. 
AGENTS.  See  Officers  and  Agents. 
ANIMALS.     See  Fences. 

Actual  contact  of  moving  cars  with 
animal  not  essential  to  a  recov- 
ery under  Oregon  statute.  If 
i^ant  of  fence  permits  injury 
company  is  liable.  Meeker  v. 
Northern  P.  R.  Co.  (Ore.),  518. 

Admission  of  negligence  estab- 
lished by  agent  of  company  tak- 
ing possession  of  carcasj  of  cow 
and  selling  it  for  benefit  of  com- 
pany. McCaulcy  v.  Montana  C. 
R.  Co.  (Mont.).  557. 

Animals  on  premises  of  third  per- 
sons ;  going  through  open  gate 
on  to  track;  owner  is  entitled  to 
no  greater  rights  than  land 
owner  and  cannot  recover. 
Adams  v.  Atchison  T.  &  S.  F. 
R.  Co.  (Kan.),  579. 

Attorney's  fee  ;  statute  allowing, 
in  stock  killing  cases,  held  not 


ANI  MALS-'C?nfinu^(/. 

unconstitutional  nor  discrimina- 
tory. Gulf  C.  &  S.  F.  R.  Co.  V. 
Ellis  (Tex.).  509. 

Common  law  rule  as  to  domestic 
animals  is  in  force  and  every 
one  must  keep  his  stock  on  his 
own  premises.  Bostwick  v. 
Minneapolis  &  Pacific  R.  Co. 
(N.  Dak.),  527. 

Concurrent  negligence  of  railroad 
company  and  owner  of  stock  ; 
proximate  cause  of  accident. 
Bostwick  V.  Minneapolis  &  P. 
R.  Co.  (N.  Dak.).  527. 

Contributory  negligence ;  grazing 
horses  on  public  domain  in 
vicinity  of  ranch  is  not.  Mc- 
Master  v.  Montana  U.  R.  Co. 
(Mont.),  564. 

of  land  owner  in  leaving  open 

gate  to  farm  crossing  held  to 
defeat  recovery  for  stock  killed. 
Adams  v.  Atchison  T.  &  S.  F.  R. 
Co.  (Kan.),  579. 

Fences  ;  injury  to  stock  owing  to 
want  of  proper  fences.  See 
Fences. 

Negligence  of  engineer  in  failing 
to  keep  lookout  and  to  avoid 
injury,  evidence  as  to  whether 
weather  was  thick  or  clear 
being  conflicting.  McMaster  v. 
Montana    U.     R.    Co.   (Mont.), 

564. 
Obstruction  of-  right  of  way. 
Court  will  judicially  notice  that 
it  is  the  custom  of  railroads  to 
allow  abutting  owners  to  culti- 
vate right  of  way.  Ward  v. 
Wilmington   &   W.    R.   Co.  (N. 
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ANIMALS— 0«/»Vi«/</. 
Car.).  540. 
Negligence    of    company    in   al- 
lowing   weeds    and   bushes   to 
grow  near  to  track  so  as  to  con- 
ceal   animals.     Instructions    to 
jury.     Ward   v.    Wilmington  & 
W.  R.  Co.  (N.  Car.).  540. 
Trespasser    on    track  ;     fact  that 
horse  was.   held  not  to  relieve 
company  after  its  peril  wAs  dis- 
covered from  obligation  to  exer- 
cise  care.     Bostwick  v.   Minne- 
apolis &  P.   R.  Co.  (N.  Dak.). 

527- 
ATTORNEYS. 

Attorney's    fee    in    stock    killing 
cases.     See  Animals. 
BILL  OF  LADING.    See  Carriers. 

Conditions  in  bills  executed  with- 
out shipper's  knowledge  by  per- 
son delivering  properly  to  car- 
rier; when  shipper  is  bound  by. 
Jennings  v.  Grand  T.  R.  Co. 
(N.  Y.),  98. 

Failure  of  shipper  to  produce  bill 
of  lading  or  prove  contents 
where  he  has  surrendered  it  on 
receiving  goods,  does  npt  raise 
presumption  against  him.  Jen- 
nings V.  Grand  T.  R.  Co.  (N.  Y.), 
98. 
CARRIERS.  See  Bill  of  Lading. 
Interstate  Commerce  Act. 
Generally. 

Act  of  God  ;  sudden  and  unpre- 
cedented overflow  of  river  is  at- 
tributable to.  and  carrier  is  not 
liable  for  injury  thereby  caused. 
Smith  V.  Western  R.  (Ala.).  108. 

Burden  of  proof  rests  on  carrier  to 
show  facts  exempting  it  from 
liability  where  it  fails  to  deliver 
goods  it  has  received.  Prima 
facie  evidence  of  negligence. 
Bennett  v.  American  E.  Co. 
(Me.).  56. 
\  .  Car  received  to  be  transported  to 
storage  yard  after  it  had  been 
unloaded  on  side  track.  Lia- 
bility of  carrier  for  loss  of  such 
car  by  fire.  Peoria  &  P.  U.  S. 
R.  Co  V.  United  States  R.  S.  Co. 
(111.),  8i.      ^ 

Car  to  be  transported  to  another 
place  after  unloading.  Burden 
of  showing  that  company's  lia- 
bility as  carrier  of  such  car  has 
ag^in  attached  after  it  has  made 
first  delivery.  Peoria  &  P.  U. 
S.  R.  Co.  V.  United  States  R.  S. 


CARRIERS. 
Oenerally— Cbif/ti'ffMA/. 

Co.  ail),  81. 

Cotton  of  compress  company.  Ef- 
fect of  exchange  by  carrier  of 
bills  of  lading  for  receipts  of 
compress  company.  Liability  of 
carrier  for  manner  in  which 
cotton  is  stored.  St.  Louis  I. 
M.  &  S.  R.  Co.  V,  Commercial 
U.  I.  Co.  (U.  S.),  137. 

Damaged  goods;  carrier  not  liable 
if  goods  were  in  same  condition 
when  they  were  received  by  it. 
Goodman  v,  Oregon  R.  &  N. 
Co.  (Ore.).  87. 

Dangerous  freight.  Naptha  billed 
as  carbon  oil  which  exploded 
and  injured  conductor.  Evi- 
dence of  contract  between 
shipper  and  company  whereby 
naptha  was  to  be  carried  at  rate 
charged  for  carbon  oil.  Stand- 
ard O.  Co.  V,  Tierney  (Ky.),  117. 

Shipper  of  naptha  not  prop- 
erly marked  liable  to  railroad 
employe  injured  by  explosion. 
Standard  O.  Co.  v.  Tierney 
(Ky.).  117. 

Delay  in  delivering  corpse;  widow 
may  recover  damages  for  mental 
suffering  caused  by.  Hale  v. 
Bonner  (Tex.),  135. 

in  furnishing  transportation 

for  cotton  to  compress  undci 
agreement  with  compress  com- 
pany held  not  to  be  proximate 
cause  of  loss  by  fire.  St.  Louis. 
I.  M.  &  S.  R  Co.  V.  Commercial 
U.  I.  Co.  (U.  S.),  137. 

Flood.  Negligence  of  carrier  in 
not  removing  grain  from  car 
after  it  was  partially  submerged 
by  flood  in  order  th^t  part  of  it 
might  be  saved.  Baltimore  & 
O.  R.  Co.  V,  Keedy  (Md.).  124. 

Negligence  of  station  agent  in 

failing  to  remove  car  loaded 
with  grain  to  place  of  safety 
where  he  had  warning  that  flood 
was  rising.  Baltimore  &  O.  R. 
Co.  V.  Keedy  (Md.),  124. 

Game  laws  do  not  apply  to  carriers 
in  the  performance  of  their 
duties.  Bennett  v,  American  E. 
Co.  (Me.),  56. 

Improper  packing ;  carrier  not 
liable  for  injuries  caused  by. 
Goodman  v.  Oregon  R.  &  N. 
Co.  <Ore.),  87. 

Insurance     subrogation.       Right 
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Oenerally—  Continued. 

of  insurer  on  paying  total  loss 
to  recover  against  third  person 
responsible    therefore.      If     in- 
sured has  no  right  of  action  none 
passes  to  insurer.     St.  Louis  I. 
M.  &  S.   R.  Co.  V.  Commercial 
U.  I.  Co.  (U.  S.),  137. 
,•         Interstate    shipments.     Duty    of 
carrier  to  transport   property  to 
point  outside  limits  of  state  to 
which  it  is  destined.     Bennett  v. 
•American  E.  Co.  (Me.),  56. 

Penalty  for  detention  of  freight, 
state  law  imposing,  held  not  a 
regulation  of  interstate  com- 
merce as  regards  shipment  to 
another  state.  Bagg  v.  Wilming- 
ton C.  &  A.  R.  Co.  (N.  Car.),  46. 

Seizure  of  property  in  hands  of 
carrier  without  legal  process. 
Carrier  is  liable  to  owner  of 
property.  Bennett  v.  American 
E.  Co.  (Me.),  56. 

Stoppage  in  transitu.  Duration 
of  transitus  of  goods  held  by  car- 
rier as  purchaser's  agent.  Right 
of  vender  to  stop  such  goods. 
Lyons  v.  Hoffnung  (Eng.),  66. 

Unloading  lumber.  Carrier  not 
obliged  to  watch  car  and  take 
care  of  contents.  If  consignee 
leaves  it  so  that  lumber  is  blown 
on  main  track  and  train  derailed, 
he  is  liable  in  damages.  New 
York,  L.  E.  &  W.  R.  Co.  v. 
Atlantic  R.  Co.  (N.  Y.),  131. 

Company   whose   train    was 

derailed  by  lumber  blown  on 
track  not  guilty  of  contributory 
negligence  in  acting  on  pre- 
sumption that  consignee  would 
properly  secure  lumber.  New 
York,  L.  E.  &  W.  R.  Co.  v. 
Atlantic  R.  Co.  (N.  Y.).  131. 
Freight  Charges. 
**  Car  load  "  of  cord  wood.  Rule 
of  railroad  commissioners  as  to 
what  constitutes  car  load  re- 
ceived; company  held  not  guilty 
of  making  overcharge  on  this 
basis.  Ross  v.  Kansas  C.  St.  J. 
&  C.  B.  R.  Co.  (Mo.),  499. 

Interstate  commerce.  Constitu- 
tional law.  Act  prohibiting  exor* 
bitant  charges  has  no  applica- 
tion to  interstate  shipments. 
Mobile  &  O.  R.  Co.  v,  Dismukes 
(Ala.).  42. 

Interstate    Commerce    Act.      See 


CARRIERS. 
Freight  ChBX^W— Continued, 
that  title. 
Mistake  in  quoting  rates  by  agent. 
If  mistake  is   discovered  when 
goods   are   shipped  there   is  no 
contract  at  rate  quoted  by  agent. 
Rowland  v.   New  York  N.  H.  & 
H.  R.  Co.  (Conn.),  61. 
•'  Party    rate  tickets"    sold   at    dis- 
count  from  regular  rates  does 
not  constitute  undue  preference 
or  discrimination   within  mean- 
ing of  Interstate  Commerce  Act. 
Interstate  C.  C.  v.  Baltimore  & 
O.  R.  K.  Co.  (U.  S.),  243. 
Prepayment  may  be  required  by 
carrier  of  some  though  not  re- 
quired  of    all.      Freight    from 
connecting  line  may  be  refused 
unless      prepaid.      Randall     v, 
Richmond  &D.  R.  Co.  (N.  Car.). 

74. 
Rebate.     Agreement  of  railroad  to- 

allow  rebate  to  particular  shipper 

is  invalid  at  common  law.    Fitz> 

gerald  v.  Grand  Trunk    R.  Co. 

(Vt.),  8. 

Rebates:  contract  for.  See  Inter- 
iTATE  Commerce  Act. 

Through  and  local  rates.  Right 
of  shipper  to  withdraw  goods 
shipped  over  connecting  lines  at 
connecting  point  on  payment 
merely  of  pro  rata  of  through 
rate.  Southei'n  P.  R.  Co.  v, 
Haas  (Tex.).  37. 
Begulation  of  Bates. 

Legislature    may    fix  •  rates    and 
judiciary  can   only  interfere  to* 
protect     against     unreasonable 
rates.     Chicago  &  G.  T.  R.  Co. 
V.  Wellman  (U.  S.).  i. 

Maximum  Passenger  Rate  act  of 
Michigan  held  not  unconstitu- 
tional on  the  ground  that  the 
income  of  the  road  would  be  un- 
reasonably diminished.  Chicaga 
&  G.  T.  R.  Co.  V.  Wellman  (U. 
S.),  I. 
Iiimitation  of  Liability. 

Agreed  valuation.  Agreement 
fixing  value  of  horse  on  con- 
sderation  thai  rales  shall  be  com- 
mensurate with  ^alue,  and  limi- 
tation of  carrier's  liability  ta 
such  value,  is  valid.  Zoucb  v, 
Chesapeake  &  O.  Ry.  Co.  (W. 
Va.).  702. 

carrier  may  limit  his  liability 

to,  even  though  loss  result  fronk 


730 


INDEX. 


[VOL.  49 


Zouch  V. 
Co.   (W. 


CARRIERS, 
limitation     of     lABhaity—Con- 

tinmd. 

negligence,  provided  it  was  not 
gross  or  willful.  Zouch  v. 
Chesapeake  &  O.  R.  Co.  (W. 
Va.),  702. 
Agreed  valuation.  Estoppel  of 
shipper  to  recover  higher  valua* 
tion  than  that  fixed  by  agree- 
ment where  he  has  received 
benefit  of  low  rates  by  reason  of 
fixing  low  valuation. 
Chesapeake  &  O.  R. 
Va.)  702. 

Stipulation  agreeing  on  rea- 
sonable value  of  stock  in  case  of 
loss  may  be  lawfully  made  be- 
tween shipper  and  carrier. 
Louisville  &  N.  R.  Co.  v.  Sowell 
(Tenn.),  166. 

Stipulation   that   in   case    of 

loss  damages  shall  be  limited  to 
value  of  cattle  at  place  of  ship- 
ment held  invalid,  where  loss 
grew  out  of  carrier's  negligence. 
Ft.  Worth  ^'  D.  C.  R.  Co.  v. 
Greathouse  (Tex.),  157. 

Where  shipper  avers  that  car- 


rier refused  to  ship  horses  under 
any  other  than  a  special  contract, 
it  is  error  to  exclude  testimony 

^  that  carrier  was  ready  to  ship  on 
reasonable  terms  without  limita- 
tion of  liability.  Louisville  & 
N.  R.  Co. ».  Sowell  (Tenn.),  i66. 

Conflict  of  laws.  Contract  limiting 
carriers'  liability  is  good  if  valid 
in  state  where  made.  Hazel  v. 
Chicago,  M.  &  St.  P.  R.  Co. 
(Iowa),  76. 

Delay  occasioned  by  negligence ; 
condition  providing  that  carrier 
shall  not  be  responsible  for 
delay  generally,  does  not  relieve 
it  from  liability  tor.  Jennings 
V.  Grand  T.  R.  Co.  (N.  Y.). 
98. 

Notice  of  claim  for  damages  ;  con- 
dition requiring  presentation  of, 
within  thirty-six  hours,  is  ap- 
plicable to  shipments  beyond 
carrier's  line.  Jennings  v. 
Srand  T.  R.  Co.  (N.  Y.),  98. 

condition  requiring  presenta- 
tion of,  within  thirty-six  hours, 
is  unreasonable  as  applied  to  a 
shipment  of  a  car-load  of  pota- 
toes. Jennings  v.  Grand  T.  R. 
Co.  (N.  Y.).  98. 

^—  stipulation  requiring,  before 
cattle  are  removed  from  place  of 
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tinned. 

delivery ;  carrier  must  prove 
reasonableness  of,  and  must 
•make  proper  allegations  and 
make  proper  proof  in  order  to 
enforce.  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Greathouse  ^Tcx.),  157. 

Plea  of  contract  limiting  liability. 
Replication  in  answer  to  plea 
held  bad  for  duplicity.  Louis- 
ville &  N.  R.  Co.  V.  Sowell 
(Tenn.),  166. 

Special    ct>n tract;    under    Dakou 

•  code  shipper  may  release  carrier 
from  liability  for  negligence  by, 
and  liability  may  be  limited  to 
particular  amount.  Hazel  r. 
Chicago,  M.  &  St.  P.  R.  Co. 
(Iowa),  76. 
Connecting  Ijines. 

Condition  of  goods  at  connecting 
point  of  two  lines.  Instruction 
that  goods  should  not  be  pre- 
sumed to  have  been  in  worse 
condition  at  that  point  than  at 
starting  point,  held  erroneous. 
Goodman  v.  Oregon  R.  &  N.  Co. 
(Ore.),  87. 

Contract  for   through  transporta- 
tion :  carrier  making,    is    liable 
for  default  at  any  part  of  route, 
ennings  v.  Grand  T.  R.  Co.  (S. 
,),  98. 

for    through    transportation 

inferred  by  giving  shipper  the 
through  rate  and  receiving  goods 
addressed  to  point  beyond  car- 
rier's line,  Jennings  v.  Grand 
T.  R.  Co.  (N.  Y.).  98. 

Damage  on  defendant's  line ;  if 
allegations  as  to.  are  not  sup- 
ported by  evidence,  defendant 
is  entitled  to  instruction  to  that 
effect.  Goodman  v.  Oregon  R. 
&  N.  Co.  (Ore.).  87. 

Notice  of  claim  for  damages ;  con- 
dition requiring  presentation  of. 
within  thirty-six  hours,  is  ap- 
plicable to  shipments  beyond 
carrier's  line.  Jennings  v.  Grand 
T.  R.  Co.  (N.  Y,).  98. 

Prepayment  of  freight.  Freight 
from  connecting  carrier  may  be 
refused  unless  prepaid.  Randall 
V.  Richmond  &  D.  R.  Co.  (K. 
Car.),  74. 

Through  and  local  rates.  Break, 
ing  transit.  See  Freight  Charges, 
supra. 

Way  bill  of  connecting  line  in  evi- 
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dence.  Exclusion  of  sentence 
written  in  lead  pencil  reciting 
that  goods  were  received  in 
damaged  condition  held  erro- 
neous. Goodman  v.  Oregon  R. 
&  N.  Co.  (Ore.),  87. 
Xjive  Stock.     See  Stock  Yards. 

Damages;  jury  may  allow  interest 
on  amount  of  loss  sustained.  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Great- 
house  (Tex.),  157. 

Delay.  Market  price  of  cattle  at 
place  of  destination  at  time  they 
should  have  arrived  should 
govern  in  ascertaining  damages. 
Ft.  Worth  &  D.  C.  R.  Co.  v. 
Greathouse  (Tex.),  157. 

Inherent  viciousness ;  injury 
caused  by  ;  if  this  issue  is  not 
raised  by  pleadings  and  proof 
instruction  as  to  exemption  from 
liability  in  such  cases  should  be 
refused.  Ft.  Worth  &  D.  C.  R. 
Co.  V,  Greathouse  (Tex.),  157. 

Inherent  viciousness  of  animals  ; 
burden  is  on  carrier  to  prove 
that  injury  resulted  from.  Ft. 
Worth  &  D.  C.  R.  Co.  v.  Great- 
house  (Tex.),  157. 

Limitation  of  carriers'  liability. 
See  Limitation  of  liability^  supra. 

Loss  of  cattle  in  weight  owing  to 
accident.  Opinion  evidence  of 
witnefss  as  10  extent  of  loss 
caused  thereby.  Ft.  Worth  & 
D.  C.  R.  Co.  V.  Greathouse 
(Tex.).  157. 

Notice  to  agent  that  cattle  are  be- 
ing shipped  to  distant  market 
for  immediate  sale  is  notice  to 
carrier.  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Greathouse  (Tex.),  157. 

Obligation  of  carrier  to  lay  out 
car  for  reloading  where  horse 
gets  down.  Illinois  C.  R.  Co. 
V.  Peterson  (Miss.),  171. 

Stockyards.  Duty  of  railroad 
companies  as  to.  See  Stock 
Yards. 

Unloading  and  feeding  stock  at 
certain  intervals.  State  courts 
have  nothing  to  do  with  provis- 
ions of  federal  statute  as  to. 
Illinois  C.  R.  Co.  v.  Peterson 
(Miss.),  171. 
C.  O.  D.  Shipments. 

Agreement  of  carrier  to  collect 
price  implied  when  goods  are 
received  with   instructions  not 
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to    deliver    until    paid    for,    or 
where    they    are     so     marked. 
Cox  V.  Columbus  &  W.  R.  Co. 
(Ala.),  III. 

Carrier  cannot  be  required  from 
the  mere  nature  oC  his  business 
to  collect  price  of  goods  trans- 
ported ;  such  obligation  arises 
only  by  contract.  Cox  v.  Co- 
lumbus &  W.  R.  Co.  (Ala.),  III. 

Station  agent  has  no  authority  to 
assume  to  collect  price  of  goods 
on  delivery.  If  he  makes  such 
agreement  the  company  is  not 
liable  for  his  default.  Cox  v. 
Columbus  &  W.  R.  Co.  '(Ala.) 
III. 
CHARTER. 

Laches  of  company  in  accepting 
charter  and  building  road  held 
to  forfeit  charter  and  to  deprive 
company  of  its  legal  existence. 
Bonaparte  v.  Baltimore,  H.  & 
L.  R.  R.  Co.  (Md.).  198. 
C.  O  D.  See  Carriers. 
COMMISSIONERS.     See     Railroad 

Commissioners.   Interstate  Com- 
merce Act. 
CONFLICT    OY    LAWS.     See    Car- 
riers.    Limitation  of  liability, 
CONNECTING    LINES.      See    Car- 
riers. 

Discrimination  between.     See  In- 
terstate Commerce  Act. 
CONSTRUCTION. 

Laches  in  accepting  charter.     En- 
joining  construction  of  railroad. 
See  Injunction. 
CONSTITUTIONAL  LAW. 

Attorney's  fee  in  stock  killing 
cases.     See  Animals. 

Friendly  suit  ;  in  what  case  courts 
should  determine  whether  an 
act  be  constitutional  or  not. 
Chicago  &  G.  T.  R.  Co.  v.  Well- 
man  (U.  S.),  I. 

to    test    constitutionality    of 

statute  not  allowed  where  party 
merely  transfers  contest  from 
legislature  to  courts.  Chicago. 
&  G.  T.  R.  Co.  V.  Wellman 
(U.  S.),  i.^ 

Interstate  commerce.  See  that 
title. 

Partial  legislation.  Statute  re- 
quiring particular  company  to 
keep  watchman  at  particular 
crossing  held  valid.  Kentucky 
C.    R.    Co.    V,   Commonwealth 
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CONSTITUTIONAL        LAW  —  G»«. 
tiniud. 
(Ky.).  312. 

Regulation  of  rates  ;  constitution- 
ality of  statutes.  See  Carriers, 
Hej^ulaticH  of  RaUs. 

Taxation  ;  validity  of   statute  im- 
posing mileage  fee.     See  Taxa- 
tion. 
CONTRACT.    See   Fknces,   Statute 

OF  Frauds. 
CONJRIBUTORY  NEGLIGENCE. 

Exposure  of  person  to  save  life  of 
another  is  not  negligence  ^^rj^  ; 
question  is  for  jury  with  proper 
instructions  from  the  court. 
Pennsylvania  Co.  v.  Langen- 
dorff  (Ohio\  317. 

Attempt    to    rescue    may    be 

warranted  by  circumstances, 
and  in  such  case  person  should 
not  be  charged  with  errors  of 
judgment  resulting  from  excite- 
pient.  Pennsylvania  Co.  v. 
Langendorff  (Ohio),  317. 

Injury  should     be  attributed 

to  party  that  wrongfully  ex- 
posed to-dan^er.  the  per-^on  who 
required  assistance.  Pennsyl- 
vania Co.  V.  Langendorff  (Ohio), 

317- 
Imputed   negligence. 

INCS,   Coittrihutof'Y  tti 
Injuries  at  crossings. 

INC.S. 

Killing  stock.     Sec  Animals. 
Questions  of  law  and  fact.     When 
plaintiff's  negligence  should  be 
passed  upon  by  court  and  when 
it   should    be    left    to   the  jury. 
Cleveland  C.  C.  &    \.   R.   Co.  v. 
Harrington  (Ind.),  358. 
CORPORATION.     See  Charter  ;  In- 
to rim  >  ration. 
CROSSINGS. 

Crossing  of  Tw^o  Railroads. 

Collision  of  trains  at  crossing  ; 
allegation  as  to,  in  action  for 
death,  held  not  equivalent  to 
averment  that  collision  was 
caused  willfully.  Birmingham 
M.  R.  Co.  V.  Jacobs  (Ala.),  263. 
Dummy  line  is  *'  railroad  "  within 
meaning  of  statute  requiring 
trains  to  stop  within  100  feet  of 
crossing.  Birmingham  M.  R. 
Co.  V.  Jacobs  (Ala.),  263. 
Duty  to  stop  trains  as  provided 
by  statute  not  excused  by  fact 
that  cat's  would  stand  across 
track    of    third     railroad.     Bir- 


See  Cross- 
See  Cross- 


CROSSINGS. 
Crossing  of  Two  Railroads— CVm- 

tinued, 

mingham  M.    R.   Co.   v.  Jacobs 

(Ala.),  263. 

Grade  crossing  must  not  be  at 
less  kngle  than  twenty  degrees 
and  must  not  destroy  enjoy- 
ment of  franchises  of  road 
crossed.  Jersey  C.  N.  &  W.  R, 
Co.  V.  Central  R.  (N.  J.),  256. 

Manner  in  which  one  road  may 
cross  another,  whether  at  grade 
or  otherwise,  may  be  deter- 
mined bv  company  itself.  Jer- 
sey C.  N.  &  W.  R.  Co.  V.  Cen- 
tral R.  of  N.  J.  (N.  J.),  256. 
Irfiying  Out  Highway. 

Compensation  for  expenses  arising 
through  statutory  imposition  is 
not  a  legal  element  of  damages. 
New  York  &  N.  E,  R.  Co.  ?. 
Waierbury  (Conn.),  307. 

Damages.  Expense  of  bridging 
highway  imposed  by  statute  not 
to  be  taken  into  account  in  esti- 
mation of  company's  damages. 
New  York  &  N.  E.  R.  Co.  v. 
Waterbury  (Conn.),  307. 
Abolishment  of  Grade  Cross- 
ings. 

Grade  crossing.  Removal.  Ap- 
portionment of  expenses  be- 
tween railroad  company  and 
town.  Order  of  commissioner-^ 
requiring  town  •  to  pay  gross 
sum.  Doolittle  v.  Selectmen  T. 
of  B.  (Conn.),  279. 

Location  of  highway  ;  commission- 
ers have  power  to  change,  when 
necessary  to  removal  of  cross- 
ing, although  short  portions  of 
new  highway  must  be  con- 
structed. Doolittle  %'.  Select- 
men of  T.  of  B.  (Conn.),  279. 

Mandamus  to  compel  town  select- 
men to  act.  State's  attorney 
held  proper  party  to  apply  tOr 
mandamus,  Doolittle  v.  Select- 
men T.  of  B.  (Conn).  279. 

to  enforce  order  of  commis- 
sioners. Selectmen  of  town 
are  proper  parties  defendant. 
Doolittle  V.  Selectmen  T.  of  B. 
(Conn.),  279. 

to    selectmen    to     carrv    out 


order  of  commissioners.  Com- 
missioners' decision  cannot  be 
reviewed  on  -application  for. 
Doolittle  V,  Selectmen  T.  of  B. 
(Conn.).  279. 
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CROSSINGS. 
Aboliflliment  of    Orade    Cross, 
ings — Continued. 

Town  authorities  held  bound  to 
take  notice  of  contents  of  decis- 
ion of  railroad  commissioners. 
They  cannot  allege  ignorance 
in  mandamus  proceedings  to  en- 
force order.  Doolitile  v.  Select- 
men T.  of  B.  (Conn.),  279. 
Municipal  Regulations. 

City  may  pass  ordinances  regu- 
lating use  of  streets  provided 
they  do  not  unreasonably  in- 
terfere with  legislative  fran- 
chises. Allen  V,  Mayor  (N.  J.), 
289. 

Ordinances  prohibiting  digging 
up  of  street  except  by  permis- 
sion of  aldermen,  as  applied  to 
company  laying  track  across 
street  within  located  right  of 
way,  held  invalid.  Allen  v. 
Mayor  (N.  J.),  2S9. 

Power  to  cross  streets  is  given  to 
company  by  its  charier  power 
to  locate  its  road  between  des- 
ignated termini.  Allen  v.  Mayor 
(N.  J.),  289. 
li'egligence  Generally. 

Evidence  that  engineer  or  fire- 
man did  not  watch,  and  that  no 
one  was  on  rear  end  of  tender 
of  backing  locomotive.  Cfam- 
pit  V.  Chicago,  S.  P.  &  K.  C.  R. 
Co.  (Iowa),  468. 

Existence  of  highway  at  crossing 
where  injury  occurred.  Com- 
petency of  evidence  to  show 
that  company  could  not  have 
been  ignorant.  Delaware,  L. 
&  W.  R.  Co.  V.  Converse  (U.  S.) 

323. 
Failure  of  those  in  charge  of  train 

to     discover    traveler's    danger 

and  avoid  collision  may  impose 

liability  although  traveler   was 

negligent    in    failing    to    look. 

Cahill  V.  Cincinnati,  N.O.  T.  P. 

R.  Co.  (Ky.),  390. 

Flying  switches  across  highway 
at  night  time  without  warning 
held  to  be  negligence  as  a  mat- 
ter of  law.  Delaware  L.  &  W. 
R.  Co.  V,  Converse  (U.  S.),  323. 

Footpath  over  railroad  ;  when 
company  will  be  presumed  to 
assent  to  use  of,  and  to  give 
persons  crossing  track  a  license. 
Clampit  V.  Chicago,  S.  P.  &  K. 
C.  R.  Co.  (Iowa),  468. 


CROSSINGS. 
JTegligence  OeueirBXi:^— -Continued. 

Footway  over  railroad  ;  person 
crossing  track  at  held  not  to  be 
a  trespasser  and  entitled  to  re- 
cover for  injuries  resulting  from 
company's  negligence-  Clam- 
pit V.  Chicago,  S.  P.  &  K.  C.  R. 
Co.  (Iowa),  468. 

Horses  becoming  unmanageable 
and  running  on  track  ;  instruc- 
tion as  to  liability  of  company 
properly  refused  as  misleading. 
Illinois  C.  R.  Co.  v.  Slater  (111.), 
480. 

"Public  crossing:"  allegation  in 
petition  held  not  to  restrict 
plaintiff  to  proof  that  place  was 
public  highway.  Evidence  that 
it  was  used  by  footmen.  Clam- 
pit V.  Chicago.  S.  P.  &  K.  C.  R. 
Co.  (Iowa),  468. 

Right  of  engineer  to  presume  that 
team  approaching  track  would 
stop ;  refusal  of  instruction 
affirming,  not  erroneous  ;  ques- 
tion for  jury.  Illinois  C.  R.  Co. 
V.  Slater  (111.),  480. 

Running  and  operation  of  engine; 
instruction  not  construed  to 
mean  that  engine  was  run  neg- 
ligently where  jury  was  charged 
that  they  must  find  negligence. 
Clampit  V.  Chicago,  S.  P.  &  K. 
C.  R.  Co.  (Iowa),  468. 

Trespasser  on  track  ;  company  not 
relieved  from  duty  to  exercise 
care  to  prevent  injury,  clam- 
pit V.  Chicago,  S.  P.  &.  K.  C. 
R.  Co.  (Iowa),  468. 
Defective  Crossings. 

Farm  crossing;  agreement  of  com- 
pany to  provide  suitable  cross- 
ing held  to  impose  duty  lo  an 
employe  of  a  subsequent  pur- 
chaser of  the  farm  to  keep  such 
crossing  in  repair.  Stewart  i'. 
Cincinnati,  W.  &  M.  R.  Co. 
(Mich.),  456. 

instruction  assuming  obliga- 
tion of  company  to  maintain 
bridge  at  held  to  be  erroneous. 
Stewart  v.  Cincinnati,  W.  &  M. 
R.  Co.  (Mich.),  456. 

Recognition    of    crossing    by 

company.  Evidence  as  to  in- 
structions given  as  to  repairs  in 
connection  with  proof  of  repairs 
held  admissible.  Stewart  v,. 
Cincinnati,  W.  &  M.  R.  Co. 
(Mich.),  456. 
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CROSSINGS. 
DefectlTe  Crossings— OmaV»«^^. 

Notice  to  company  of  condition  of 
crossing  not  prerequisite  to  its 
liability  for  injuries  sustained 
thereby.  Stewart  t^.  Cincinnati, 
W.  &  M.  R.  Co.  (Mich.),  456. 

Statute  rendering  company  liable 
without  proof  of  negligence ; 
right  of  company  to  show  that 
injury  resulted  from  other 
causes  than  its  negligence,  in- 
cluding plaintiff's  negligence; 
McKelvy  v.  Burlington,  C.  R. 
&  N.  R.  Co.  (Iowa),  477. 
Signals. 

Evidence  as  to  whether  bell  was 
rung  :  witnesses  n.ay  testify 
that  they  would  have  heard  bell 
if  it  had  been  rung.  Illinois 
C.  R.  Co.  V.  Slater  (111.),  480. 

Private  crossing  ;  persons  using, 
in  vicinity  of  public  crossing, 
are  entitled  to  benefit  of  signals 
required  to  be  given  at  the  lat- 
ter. Cahill  V.  Cincinnati,  N.  O. 
T.  P.  R.  Co.  (Ky.),  390. 
Speed. 

Abandonment  of  ordinance  regu- 
lating speed  not  sho^n  by  fact 
that  company  had  not  been 
prosecuted  for  violations.  Cleve- 
la^id,  C.  C.  &  I.  R.  Co.  V.  Har- 
rington  (Ind.),  358. 

Admission  of  watchman  at  cross- 
ing that  at  time  of  accident  train 
was  going  at  certain  speed  held 
admissible  to  impeach  his  credi- 
bility. Delaware,  L.  &,  W.  R. 
Co.  V.  Converse  (U.  S. ),  323. 

Approaching  team ;  when  negli- 
gence for  train  of  cars  to  ap- 
proach crossing  at  usual  speed. 
Illinois  C.  R.  Co.  v.  Slater  (111.). 
480. 

Contributory  negligence  of  trav- 
eler. Effect  of  negligence  of 
company  in  running  at  excess- 
ive speed.  See  Contributory 
Negligence,  post. 

Locomotive  running  backwards 
at  high  rate  of  speed  :  engineer 
failing  to  look  out  or  to  ring 
bell  held  to  show  negligence. 
Clampit  V.  Chicago,  S.  P.  &  K. 
C.  R.  Co.  (Iowa),  468. 

Ordinance  limiting  speed  not  »  ^n- 
dered  invalid  by  fact  that  coiwt- 
pany*s  charter  gave  it  power  to 
regulate  speed.  Cleveland,  C. 
C.  &  I.  R.  Co.  V.  Harrington, 


CROSSINGS. 
Speed —  Continued. 
(Ind.),  358. 

Ordinance-limiting  speed  of  trains 
in  cities  to  four  miles  an  hour 
held  reasonable.  Cleveland,  C. 
C.  &  I.  R.  Co.  V.  Harrington 
(Ind.),  358. 
Frightening  Horses. 

Escape  of  steam  ;  failure  of  com- 
pany to  use  **  muffier  "  held  not 
to  render  liable  for  injuries 
caused  by  horses  becoming 
frightened.  Duvall  v.  Baltimore 
&  O.  R.  Co.  (Md.),  313. 

from  automatic  safety  valve  ; 

company  not  liable  for  injuries 
to    traveler    whose    horse    was 
frightened  by.     Duvall  v.  Balti- 
more O.  R.  Co.  (Md.)  313. 
Contributory  ISTegligenee. 

Allegation  in  petition  as  to  de- 
fendant's negligence  held  suffi- 
cient to  admit  proof  of  negli- 
gence in  running  train.  Gratiot 
».  Missouri  P.  R.  Co.  (Mo.)  398. 

Circumstances  attending  injury 
and  fact  that  person  injured 
stopped  and  looked,  held  to 
show  absence  of  contributory 
negligence.  Clampit  v.  Chicago, 
S.  P.  &  K.  C.  R.  Co.  (Iowa)  468. 

Evidence  as  to  manner  in  which 
plaintiff  has  crossed  track  a  few 
hours  before  accident  is  incom- 
petent to  show  nei;ligence. 
Delaware  L.  &  W.  R.  Co.  v. 
Converse  (U.  S.)  323. 

Exposure  of  person  to  save  life  of 
child  which  had  fallen  on  track 
held  not  contributory  negligence. 
Pennsylvania  Co.  v.  Langen- 
dorff  (Ohio)  317. 

Failure  of  person  to  use  his  senses 
to  discover  train  is  contributory 
negligence  which  bars  recovery. 
Louisville  &  N.  R.  Co.  v,  Webb 
(Ala.)  427. 

Failure  of  traveler  to  look  both 
ways  constantly, not  contributory 
negligence.  Gratiot  z/.  Missouri 
P.  R.  Co.  (Mo.)  398. 

Failure  to  look  and  listen.  Fact 
that  company's  watchman  failed 
to  do  his  duty  and  warn  traveler 
as  well  as  fact  that  train  was 
running  at  excessive  speed  does 
not  make  the  case  one  for  the 
jury.  Louisville  &  N.  R.  Co.  v, 
Webb  (Ala.)  427. 

Failure    to    look ;    attempting  to 
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CROSSINGS. 
Contributory     Negligence — Con- 
tinued. 

cross  track  while  train,  which 
had  just  passed  was  backing, 
held  to  be  negligence  precluding 
a  recovery.  Marks*  Adm'r  v. 
Petersburg  R.  Co.  (Va.)  418. 

Failure  to  look ;  evidence  that 
person  in  another  vehicle  im- 
mediately behind  plaintiff  looked 
and  could  not  see  train  held  ad- 
missible. Cahin  V.  Cincinnati, 
N.  O.  T.  P.  R.  Co.  (Ky.)  390. 

Failure  to  look.  Right  of  person 
injured  to  rely  on  absence  of 
flagman  and  want  of  any  danger 
signal.  Finding  that  deceased 
was  not  negligent  not  disturbed. 
Richmond  v.  Chicago  &  W.  M. 
R.  Co.  (Mich.)  367. 

Failure  to  look  ;  where  there  is 
absence  of  direct  testimony  on 
this  point  jury  are  to  determine 
question  from  circumstances ; 
there  is  no  presumption' that 
traveler  was  reckless.  Cahill  v. 
Cincinnati  N.  O.  T.  P.  R.  Co. 
(Ky.)  390. 

Failure  to  look  where  train  could 
have  been  seen  is  such  negli- 
gence as  will  preclude  a  recovery 
irrespective  of  any  negligence 
on  the  part  of  the  company. 
Grostick  v.  Detroit  L.  &  N.  R. 
Co.  (Mich.)  332. 

Failure  to  look  will  not  excuse 
company  where  those  in  charge 
of  train  could  have  discovered 
danger  and  could  have  avoided 
collision.  Cahill  v.  Cincinnati 
N.  O.  T.  P.  R.  Co.  (Ky.)  390. 

Findings  of  jury  on  issues  of  con- 
tributory nep;lijrcnce  nt*i  dis- 
turbed where  the  evidence  was 
conflicting  and  where  the  court 
gave  proper  instructions..  Dela- 
ware L.  &  W.  R.  Co.  v..  Con- 
verse (U.  S.)  323. 

Greater  rate  of  speed  than  that 
allowed  by  city  ordinance  held 
negligence  per  se  and  direct 
cause  of  injury  to  person  killed 
at  crossing.  Gratiot  v.  Missouri 
P.  R.  Co.  (Mo.)  398. 

Imputed   negligence  of  driver  of 
vehicle  not  imputed  to  one  ac- 
cepting his   invitation    to  ride 
therein.      Cahill  v.    Cincinnati 
•       N.  O.  T.  P.  R.  Co.  (Ky.)  390. 
)^Imputed  negligence  ;    negligence 


CROSSINGS. 
Contributory     Negligence— C^m. 
tinued. 

of  husband  not  imputed  to  wife 
riding  with  him  over  crossing. 
Louisville  N.  A.  &  C.  R.  Co. 
(Ind.)45i. 

Instruction  as  to  traveler's  duty  in 
approaching  crossing  and  care 
required  held  to  be  sufficient. 
Gratiot  v.  Missouri  P.  R.  Co. 
(Mo.)  398. 

Looking  and  listening  ;  court  can- 
not fix  exact  point  at  which  this 
duty  must  be  exercised  ;  ordi- 
nary  care  required.  Cleveland 
C.  C.  &  I.  R.  Co.  V.  Harrington 
(Ind.)  358. 

Mistaken  belief  of  traveler  that 
engine  which  he  sees  at  a  dis- 
tance is  standing  on  side  track. 
Question  of  contributory  negli- 
gence held  to  be  for  jury. 
Gratiot  v.  Missouri  P.  R.  Co. 
(Mo.)  398. 

Partial  blindness  will  not  excuse 
exercise  of  care  but  imposes 
duty  of  greater  precaution. 
Marks*  Adm'r  v.  Petersburg  R. 
Co.  (Va.)  418. 

Questions  of  law  and  fact.  Court 
did  not  err  in  leaving  question 
of  plaintiffs  negligence  in  failing 
to  take  proper  precautions  to  the 
jury.  Cleveland  C.  C.  &  I.  R. 
Co.  t/.  Harrington  (Ind.)  358. 

Traveler  may  presume  that  com- 
pany will  obey  ordinance  re- 
gulating speed  of  trains.  His 
negligence  is  to  be  judged  in  the 
light  of  this  presumption.  Cleve- 
land C.  C.  &  I.  R.  Co.  V.  Har- 
rington (Ind.)  358. 

Wrongful  conduct  of  company  in 
violating  ordinance  regulating 
speed  will  not  excuse  traveler 
from  exercise  of  care.  Cleve- 
land C.  C.  &  I.  R.  Co.  V.  Harring- 
ton (Ind.)  358. 
Farm  Crossings. 

Action  to  enjoin  land  owner  from 
crossing  track  held  to  be  a  suit 
to  determine  legal  right  of  com- 
pany to  close  crossing  within 
meaning  of  statute.  New  York 
ft  N.  E.  R.  Co.  V.  Com  stock 
(Conn.)  295. 

Defective  farm  crossing  ;  injuries 
at.     See  Defective  crossings  ante. 

Land  owner  cannot  demand  that 
railroad  keep  open  farm  crossing 
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CROSSINGS. 
Farm  Crosatngs — Continued. 

although  it  has  done  so  for 
severalyears,  and  such  crossing 
did  not  interifere  with  its  use  of 
the  right  of  way.  New  York  & 
N.  E.  R.  Co.  V,  Comstock, 
(Conn.)  295. 

Landowner  whose  farm  is  divided 
by  railroad  is  entitled  to  neces- 
sary crossing  ;  duty  to  keep 
gates  closed.  Adams  v.  Atchison 
T.  &  S.  F.  R.  Co.  (Kan.)  579. 

Mandamus  lies  to  compel  construc- 
tion of,  although  statute  im- 
poses penalty  for  failure  of  com- 
pany to  make  proper  crossings. 
State  V.  Chicago  M.  &  N.  R.  Co. 
^Wis  )  304, 

Railroad  company  has  right  to  ex- 
clusive use  of  its  right  of  way. 
New  York  &  N.  E.  R.  Co.  v, 
Comstock  (Conn.)  295. 

Signals  ;  person  at  private  cross- 
ing who  has  been  accustomed  to 
hear  signals  given  for  neighbor- 
ing public  crossing  may  rely 
upon  their  being  given  in  using 
private  way.  Cahill  r.  Cincin- 
nati N.  O.  T.  P.  R.  Co.  (Ky.) 

_   390. 
watohmen. 

Statute  requiring  particular  com- 
pany to  keep  watchman  at  parti- 
cular crossing  is  valid.  Ken- 
tucky C.  R.  Co.  V.  Common- 
wealth (Ky.)  312. 
DAMAGES. 

Excessive  damages.  Verdict  for 
$10,175  for  personal  injuries 
held  not  excessive.  Gratiot  v, 
Missouri  P.  R.  Co.  (Mo.)  398. 

Fire ;  damages  for  destruction  of 
property.     See  Fires. 

Interest ;  jury  may  allow,  in 
action  against  carrier  for  injury 
to  live  stock.  Ft.  Worth  &  D. 
C.  R  Co.  V.  Greathouse  (Tex.). 

157. 

on    amount    recovered    for 

personal  injuries  for  time  prior 
to  judgment  should  not  be 
allowed.  Louisville  &  N.  R.  Co. 
V.  Wallace  (Tenn.),  490. 

on    damages    for    property 

destroyed  by  fire  ;  owner  held 
entitled  to  recover.  Regan  r. 
NewYork&  N.  E.  R.  Co.(Conn.), 

590. 
Interstate  Commerce  Act.     Dam- 
ages for  violating  long  and  short 


'  DAMAGES— C«f//««/'^. 

haul  provision.  Osborne  9. 
Chicago  &  N.  W.  R.  Co.  (C.  C), 
12. 

Personal  injuries  ;  several  items 
of  damage  ;  presumption  that 
there  was  no  finding  on  one  item 
for  more  than  the  item  claimed. 
Clampit  V.  Chicago  S.  P.  &  K. 
C.  R.  Co.  (Iowa),  468. 
DEATH. 

Abatement  of  action  for  injuries 
resulting  in  death  where  there 
is  no  widow  or  next  of  kin  to  re- 
ceive benefit ;  statute  construed. 
East  Tenn.  V.  &  G.  R.  Co.  i. 
Lilly  (Tenn.),  495. 

Allegation     that     injuries     were 

'*  willfully"  inflicted  ;  no  recovery 
had  on  proof  of  mere  negligence. 
Birmingham  M.  R.  Co.  i\ 
Jacobs  (Ala.),  263. 

Damages  limited  to  present  worth 
of  decedent's  life  to  his  estate  ; 
what  should  be  considered  in 
estimating  damages.  Wbeelan 
r.  Chicago  M.  &  St.  P.  R.  Co. 
(Iowa),  693. 

limited  to  pecuniary  in- 
jury sustained  by  persons  en- 
titled to  share  in  distribution. 
Richmond  v.  Chicago  &  W.  M. 
R.  Co.  (Mich),  367. 

Distribution  of  personal  estate 
governed  by  statute  existing  ai 
time  of  death  of  intestate. 
Richmond  v.  Chicago  &  W.  M. 
R.  Co.  (Mich.),  367. 

Expectancy  of  life.  Where  de- 
ceased was  nineteen  it  was  error 
to  permit  his  expectancy  at 
twenty-one  to  be  shown.  WheeU 
an  V.  Chicago,  M.  &  St.  P.  R. 
Co.  (Iowa).  693. 

Two  brothers  killed  in  same  col- 
lision ;  judgment  in  action  for 
death  of  one  when  not  a  bar  to 
action  for  death  of  the  other. 
Illinois  C.  R.  Co.  v.  Slater  (111.), 
480. 
'*  Willful  injuries."  Allegation  as  to 
running  one  train  into  another 
at^  crossing  not  equivalent  to 
an  averment  that  injuries  were 
willfully  caused.  Birmingham 
M.  R.  Co.  V.  Jacobs  (Ala),  263. 
DISCRIMINATION.      See  Carriers, 

Interstate  Commerce  Act. 
DOCKS.    See  Wharves. 
DUMMY  LINE. 

Dummy  line  is  *'  railroad  '*  within 
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DUMMY  LINE— G»«//««^y. 

meaning  of  statute  requiring 
trains  to  stop  within  one  hun* 
dred  feet  of  crossing.  Birming* 
ham  M.  R.  Co.  v.  Jacobs  (Ala.), 
263. 
EMINENT  DOMAIN. 

Appeal  by  land  owner  from  award 
of  commissioners  deprives  con> 
demning  company  of  right  to 
appropriate  land  until  appeal 
has  been  determined.  Jersey 
C.  N.  &  W.  R.  Co.  V.  Central  R. 
(N.  J.),  256. 

Laying  out  highway  across  rail- 
road. Damages.  See  Crossings. 

Verdict  of  jury  which  tries  appeal 
from  award  of  commissioners 
fixes  conclusively  the  compensa- 
tion so  as  to  give  condemning 
party  right  to  appropriate  pro- 
perty. Jersey  C.  N.  &  W.  R, 
Co.  V.  Central  R.  Co.  (N.  J.). 
•  256. 
ESTOPPEL. 

Carriers  ;  estoppel  of   shipper  to 
recover  higher  valuation    than 
that  fixed.    See  Carriers,  limi' 
tation  of  liability. 
EVIDENCE.    See  Judicial  Notice. 

Circumstantial  evidence  ;  charge 
of  court  with  reference  to  weight 
and  value  of,  held  not  erroneous. 
Wheelan  v.  Chicago,  M.  &  St. 
P.  R.  Co.  (Iowa),  693. 

Evidence  in  actions  for  damages 
caused  by  fires.    See  Fires. 
'  Evidence  in   stock   killing  cases. 
See  Animals. 

Injuries  at  crossing.  Evidence  to 
show  negligence  and  contribu- 
tory negligence.    See  Crossings. 

Interrogatories  to  officer  of  corpo- 
ration. See  Officers  and 
Agents. 

Opinion  evidence  of  witness  as  to 
loss  of  cattle  in  weight  caused 
by  accident.  Ft.  Worth  &  D. 
C.  R.  Co.  V.  Greathouse  (Tex.), 

157. 
EXPERT    TESTIMONY.      See    Evi- 

I>£NCE. 

FARM  CROSSING.    See  C^pssiNGS. 
FENCES.    See  Animals. 

Common  law  rule  as  to  domestic 
animals  is  in  force  and  every 
one  must  keep  his  stock  on  kis 
own  premises.  Bostwick  v. 
Minneapolis  &  P.  R.  Co.  (N. 
Dak.),  527. 
Contract  to  maintain  cattle  guards 


FEfiCES—Con/inuril.  . 

held  not  a  contract  "  not  to  be 
performed  within  one  year" 
within  meaning  of  statute  of 
frauds.  Arkansas  M.  R.  Co.  v, 
Whitley  (Ark.).  587. 

Duty  to  fence  ;  company#not  re- 
lieved from  liability  for  killing 
stock  at  point  where  its  road 
was  the  center  one  of  five  paral- 
lel tracks,  although  there  was 
not  sufficient  room  to  fence. 
Kelver  v.  New  York  C.  &  St.  L. 
R.  Co.  (N.  Y.),  551. 

Fencing  track  where  it  is  not  re- 
quired by  statute  owner  of  ani- 
mals cannot  rely  on  fact  that 
right  of  way  was  not  sufficiently 
enclosed.  McMaster  v.  Montana 
U.  R.  Co.  (Mont.),  564. 

Gates  at  farm  crossing;  neglect  of 
land  owner  to  keep  closed,  de- 
feats recovery  for  injury  to  stock 
thereby  going  on  track.  Adams 
V.  Atchison  T.  &  S.  F.  R.  Co. 
(Kan).  579. 
FIRES.    See  Carriers. 

Appliances.  When  railroad  com- 
pany is  liable  for  failure  to  adopt 
improved  appliances.  Hagen  v, 
Chicago  D.  &  C.  G.  T.  J.  R.  Co. 
(Mich.),  670. 

Attorney's  fee ;  where  plaintiff 
desires  to  recover  he  should  de- 
mand same  with  petition  ;  sub- 
mission of  question  to  jury.  Ft. 
Scott,  W.  &  W.  R.  Co.  V.  Tubbs 
(Kan.).  685. 

Combustible  material  on  right  of 
way  charged  as  negligence;  find- 
ing of  jury  that  engine  was  de- 
fective; finding  and  verdict  held 
in  accord  with  allegations.  Ft. 
Scott,  Wichita  &  W.  R.  Co.  v. 
Tubbs  (Kan.),  685. 

Combustible  material  on  right  of 
way  ;  construction  of  statute  im- 
posing liability  on  company 
where  fire  is  caused  by.  Spencer 
V.  Montana  Central  R.  Co. 
(Mont.),  678. 
Company  operating  railroad  owned 
by  another  company;  liability 
for  damages  caused  by  fites 
whether  possession  is  legal  or 
illegal.  Jacksonville  T.  Si  K. 
W.  R.  Co.  V.  Peninsular  L.  T. 
&  M.  Co.  (Fla.).  603. 

Contributory  negligence.  Duty  of 
property  owner  to  guard  against 
negligence  of  railroad  company. 
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RigbC  of  person  to  enjoy  prop- 
erty which  is  exposed  to  sparks. 
Jacksonville  T.  &  K.  W.  R.  Co. 
V.  Peninsular  L.  T.  &  M.  Co. 
(Fla.).  603. 

%iilure   to   take   precautions 

against  negligence  of  defendant 
is  not.  Ft.  Scott,  W.  &  W.  R. 
Co.  V,  Tubbs  (Kan.),  685. 

Negligence  of  third    person 


in  permitting  accumulation  of 
trash  near  his  buildings  is  00 
defence.  Jacksonville  T.  &  K. 
W.  R.  Co.  V.  Peninsular  L.  T.  & 
M.  Co.  (Fla.),  603. 

Negligence  of  town  author- 
ities in  allowing  accumulation  of 
combustible  material  in  streets 
is  no  defence.  Jacksonville  T. 
&  K.  W.  R.  Co.  V.  Peninsular  L. 
T.  &  M.  Co.  (Fla.),  603. 

Damages  for  burning  meadow  are 
such  as  to  compensate  owner, 
for  actual  loss  ;  jury  may  con- 
sider difference  in  value  of  land. 
Ft.  Scott,  Wichita  &  Western  R. 
Co.  V,  Tubbs  (Kan.),  68$. 

Interest  on  value  of  property 

from  date  of  destruction  ;  owner  \ 
entitled  to  recover,  in  addition 
to  value  of  property.     Regan  v. 
New    York    &    N.    E.    R.    Co.  i 
(Conn.).  590. 

— «—  Interest  on  value  of  property 
from  time  of  destruction  should 
be  allowed.     Jacksonville  T.  &  | 
K.  W.  R.  Co.  V.   Peninsular  L.  i 
T.  &  M.  Co.  (Fla.),  603. 

Just  compensation  in  money 


for  property  destroyed  is  proper 
measure ;  inquiry  confined  to 
value  of  property  with  interest 
thereon.  Jacksonville  T.  &  K. 
W.  R.  Co.  V.  Peninsular  L.  T.  & 
M.  Co.  (Fia.),  603. 

Where    properly     destroyed 

has  no  market  value  evidence  is 
admissible  to  establish  its  real 
value.  What  facts  jury  may 
consider.  Jacksonville  T.  &  K. 
W.  R.  Co.  V.  Peninsular  L.  T.  & 
M.  Co.  (Fla.),  603. 

Degree  of  care  required  of  com- 
pany in  running  train  through 
town  where  inflammable  build- 
ings are  situated  near  track.  In- 
struction sustained.  Jackson- 
ville T.  &  K.  W.  R.  Co.  V,  Pen- 
insular L.  T.  &  M.  Co.  (Fla.), 
603. 


Evidence.  Declaration  of  witness 
present  at  start  of  fire  improp- 
erly admitted  but  not  prejudi- 
cUl.  Jacksonville  T.  &  K.  W. 
R.  Co.  V.  Peninsular  L.  T.  &  M. 
Co.  (Fla.),  603. 

Hearsay  evidence  as  to  origin 

of  fire  consisting  of  deelaration 
of  stranger  is  admissible.  Jack- 
sonville T.  &  K.  W.  R.  Co.  V. 
Peninsular  L.  T.  &  M.  Co.  (Fla.), 
603. 

of  former  fires  set  oat  by  same 

engine  is  admissible ;  bat  evi- 
dence of  fires  set  out  by  other 
locomotives  is  not  admissible. 
Jacksonville  T.  &.  K.  W.  R.  Co. 
V,  Peninsular  L.  T.  &  M.  Co. 
(Fla.),  603. 

Good  order  and  proper  manage- 
ment of  locomotive  and  employ- 
ment of  skillful  servants.  When 
evidence  does  not  authorize 
court  to  take  case  from  the  jury. 
Hagen  v.  Chicago  D.  &  C.  G.  T. 
J.  R.  Co.  (Mich.),  670. 

Insurance.  Fact  that  owner  of 
property  has  been  paid  in- 
surance money  does  not  entitle 
company  to  have  damages  re- 
duced to  that  extent  where 
statute  imposes  absolute  liability 
for  fires.  Regan  v.  New  York 
&  N.  E.  R.  Co.  (Conn.).  590. 

of  property  destroyed  ;  evi- 
dence of  amount  paid  to  insured 
held  immaterial.  Hagen  v, 
Chicago  D.  &  C.  G.  T.  J.  R.  Co. 
(Mich.)  670. 

Lessee  of  property  burned  ;  effect 
of  negligence  of;  in  not  saving 
propertv  or  any  part  of  it. 
Jacksonville  T,  &  K.  W.  R.  Co. 
V.  Peninsular  L.  T.  &  M.  Co. 
(Fla.),  603. 

Mechanical  appliances ;  charge 
that  company  is  required  to  fur- 
nish best  appliances  held  proper. 
Jacksonville  T.  &  K.  W,  R.  Co. 
V.  Peninsular  L.  T,  &  M.  Co. 
(Fla.),  603. 

Negligence  may  be  inferred  from 
circum'stances  adduced  in  evi- 
dence. Jacksonville  T.  &  K. 
W.  R.  Co.  V,  Peninsular  L.  T. 
&  M.  Co.  (Fla.).  603. 

Pleading;  ambiguity  .in  averment 
as  to  how  fire  was  communi- 
cated to  plaintiffs  property 
cannot  be   taken   advantage  oi 
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for  first  time  on  appeal.  Spen- 
cer V.  Montana  Central  R.  Co. 
(Mont.),  678.  • 

Presumption  of  negligence  ;  alle- 
gation and  proof  that  fire  was 
caused  by  operation  of  railroad 
make  out  prima  facU  case,  Ft. 
Scou.  Wichita  &  Western  R.Co. 

•   V.  Tubbs(Kan.),  685. 

mere   emission   of  sparks  or 

setting  out  fire  does  not  raise, 
but  if  emission  is  unusual  in 
size  and  quantity  of  sparks,  the 
rule  is  otherwise.  Jacksonville 
T.  &  K.  W.  R.  Co.  v.  Penin- 
sular L.  T.  &  M.  Co.  (Fla.),  603. 

Where    evidence   in  rebuttal 

shows  that  engine  was  in  prol>er 
order  and  properly  managed  the 
testimony  is  irreconcilable,  and 
a  finding  of  negligence  by  the 
jury  will  not  be  disturbed. 
Jacksonville  T.  &  K.  W.  R.  Co. 
V,  Peninsular  L.  T.  &  M.  Co. 
(Fla.).  603. 

Remote  fires  ;  if  sparks  from  loco- 
motive starts  fire  which  spreads 
and  reaches  plaintiff's  property 
without  intervening  force  ;  neg- 
ligence  of  company  is  proximate 
cause  of  loss.  Jacksonville  T. 
&  K.  W.  R.  Co.  V,  Peninsular  L. 
T.  &  M.  Co.  (Fla.).  603. 

Proximate  cause  of  destruc- 
tion of  plaintiff's  property ; 
proof  is  for  jury.  Jacksonville 
T.  &  K.  W.  R.  Co.  V.  Penin- 
sular L.  T.  &  M.  Co.  (Fla.),  603. 

Speed    of    trains ;     running    way 
f*'eight  at   forty    miles  an  hour 
not  negligence /^r  j^.     Hagen  z/. 
Chicago  D.  &C.  G.  T.  J.R.  Co. 
(Mich.),  670. 

Statutory  liability  unless  proof 
is  made  as  to  selection  of  proper 
appliances  and  proper  manage- 
ment of  train.  Hagen  v.  Chi* 
cago,  D.  &  C.  G.  T.  J.  R.  Co. 
(Mich.),  670. 

"Utmost  care"  required  in  run- 
ning train  through  town  where 
wooden  buildings  are  near  track. 
Jacksonville  T.  &  K.  W.  R.  Co. 
V,  Peninsular  L.  T.  &  M.  Co. 
(Fla.),  603. 
FOREIGN  CORPORATIONS. 

Insurance  company  required  to 
file  stipulations  for  service  of 
process.  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Commercial  U.  I.  Co. 


FOREIGN    COR  POR ATIONS  —  Con- 
tinued, 
(U.  S.).  137. 

FORFEITURE.     See  Charter. 

FRANCHISES. 

Interference  with  franchises  by 
municipal      regulation.  See 

Crossings,  Municipal  reflation, 

FREIGHT  CHARGES.   See  Carriers, 
Interstate  Commerce  Act. 

FRIGHTENING       HORSES.        See 
Crossings. 

HUSBAND  AND  WIFE. 

Imputed  negligence.  See  Cross- 
ings. Contributory  negligence, 

INCORPORATION. 

Laches  of  company  in  accepting 
charter  and  taking  subscriptions 
to  stock  heldi  under  act  of  in- 
corporation, to  forfeit  charter 
and  franchises.  Bonaparte  v. 
Baltimore  &  L.  R.  R.  Co.  (Md)., 
198. 

INJUNCTION. 

Construction  of  railroad  by  alleged 
corporation  enjoined  where  it 
was  guilty  of  laches  in  accepting 
charter  and  taking  subscriptions 
to  stock.  Bonaparte  v.  Balti- 
timore  H.  &  L.  R.  R.  Co.  (Md.), 
198. 
Dissolution.  Chancery  practice. 
Dissolution  of  injunction  on 
conflicting  evidence.  Discretion 
of  court.  Indian  R.  S.  Co.  Vf 
East  C.  T.  Co.  (Fla.),  21a. 

Decree  dissolving  temporary 

injunction  on  bill  and  answer 
held  proper;  lyut  error  to  dis- 
miss bill  where  other  relief  was 
sought.  Indian  R.  S.  Co.  v. 
East  C.  T.  Co.  (Fla.),  212. 

Filing  of  exceptions  to  answer 


held  no  objection  to  dissolution 
of  injunction.  Indian  R.  S.  Co. 
V.  East  C.  T.  Co.  (Fla.),  212. 

Motion  to  dissolve  on  bill  and 

answer  involves  sufficiency  of 
equities  of  bill.  Indian  R.  S. 
Co.  V.  East  C.  T.  Co.  (Fla.),  212. 

Motion  to  dissolve  on  bill  and 

answer.  Right  of  respondent 
to  rely  upon  new  matter  in 
avoidance  in  his  answer.  Indian 
River  S.  Co.  v.  East  C.  T.  Co. 
(Fla.),  212. 

Railroad  dock  ;  right  of  lessee  to 
enjoin  use  of  by  other  steam- 
boat companies.    See  Wharves. 

Trespass;  when  court  of  chancery 
will  grant  injunction  to  restrain. 
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Irreparable  injury.  Multiplicity 
of  suits.  Absence  of  adequate 
relief  at  law.  Indian  R.  S.  Co. 
V.  East  C.  T.  Co.  (Fla.).  212. 

INSURANCE.     See  Carrier.     Fires. 

INSURANCE  COMPANY.     Sec  FoR- 
eh;n  Corporation. 

INTEREST.     See  Damages. 

INTERSTATE  CONIMERCE.  Sec 
Interstate  Commerce  Act. 
Freight  charges,  state  law  defin- 
ing extortion  as  to,  has  no  ap- 
plication to  interstaCe  shipments. 
Mobile  &  O.  R.  Co.  v.  Dismukes 
(Ala.).  42. 
Property  which  has  commenced  to 
move  from  one  state  to  another 
becomes  subject  of  interstate 
commerce  and  is  subject  only  to 
national  regulation.  Bennett  v. 
American  E.  Co.  (Me.),  56. 
State  law  imposing  penalty  for 
detentio.n  of  freight  not  a  regu- 
lation of  interstate  commerce  as 
regards  freight  to  be  shipped  to 
another  state.  Bagg  v.  Wil- 
mington C.  &  A.  R.  Co.  (N. 
Car.),  46. 
State  laws  operating  uniformly  in 
aid  of  both  domestic  and  inter- 
state trade  are  constitutional. 
Bagg  V.  Wilmington  C.  &  A.  R. 
Co.  (N.  Car.'/.  46. 
State  legislation  is  not  invalid  if  it 
does  not  impede,  obstruct  or 
control  interstate  commerce. 
Bagg  V.  Wilmington,  C.  &  A. 
R.  Co.  (N.  Car.).  46. 

INTERSTATE  COMMERCE  ACT. 
Commutation  principle  of  allowing 
reduced  rates  in  consideration 
of  increased  mileage  not  for- 
bidden by  Interstate  Commerce 
Act.  Interstate  C.  C.  c'.  Balti- 
more &  O.  R.  Co.  (U.  S.).  243. 
Discrimination  between  connect- 
ing lines.  Competing  road  may 
use  its  powers  of  ownership  so 
as  to  divert  travel  from  rival  to 
Itself.  Little  Rock  &  M.  R.  Co. 
V.  East  T.  V.  &  G.  R.  Co.  (C  C). 

23- 

Discrimination  between  connect- 
ing lines.  Statute  does  not  for- 
bid preference  of  connecting 
road  with  through  facilities  to 
one  with  only  local  facilities. 
Little  Rock  &  M.  R.  Co.  v.  East 
T.  V.  &  G.  R.  Co.  (C.  C),  23. 

—  beiweea  connecting  lines.  Tm 


INTERSTATE   COMMERCE  ACT— 
Continiud. 

what  extent  a  railroad  company 
nray  prefer  itself  over  connect- 
ing line  and  how  far  it  may 
refuse  to  recognize  through 
tickets.  Little  Rock  &  M.  R. 
Co.  V.  East  T..  V.  &  G.  R.  Co. 
(C.  C).  23. 
Long  and  short  haul.  Carrier's 
charge  for  shorter  haul  not  justi- 

-  fied  by  existence  of  secret  cut 
rate  among  competing  roads. 
/>sborne  v.  Chicago  &  N.  W.  R. 
Co.  (C.  C),  12. 

Carriers    charge    for    short 

haul  not  justified  on  ground  that 
rate  was  fixed  by  joint  tariff 
Agreement.  Osborne  v.  Chicago 
&  N.  W.  R.  Co.  (C.  C),  12. 

Damages.     Award  of  interest 

is  within  province  of  jury. 
Osborne  v.  Chicago  &  N.  W.  R. 
Co.  (C.  C),  12. 

Damages.  Rule  where  de- 
fendant has  shared  illegal  charge 
with  connecting  road.  Osborne 
V.  Chicago  &  N.  W.  R.  Co.  (C. 
C).  12. 

Effect  of  fact  that  rate  com- 


plained of  results  from  selection 
of  different  points  on  road  as 
basis  for  computing  rates. 
Osborne  v,  Chicago  &  N.  W.  R. 
Co.  (C.  C),  12. 

—  Measure  of  damages  for 
violating  this  provision  of  the 
act.  Osborne  v.  Chicago  &  N. 
W.  R.  Co.  (C.  C).  12. 

—  Whether  circumstances   and 


«i 


conditions  are  **  substantially 
similar*'  is  for  jury.  Osborne 
V.  Chicago  &  N.  W.  R.  Co.  (C. 
C).  12. 

Party  rate  tickets "  sold  at  dis- 
^count  from  regular  rates  does 
not  constitute  undue  preference 
or  discrimination  within  mean- 
ing of  Interstate  Commerce  Act. 
Interstate  C.  C.  v.  Baltimore  & 
O.  R.  Co.  (U.  S.),  243. 

Rebates.  Agreement  for.  imposed 
no  obligation  which  commerce 
act  impaired  or  destroyed.  Fitz- 
gerald r.  Grand  Trunk  R.  Co. 
(Vt.),  8.  % 

Remedies  provided  by  Interstate 
Commerce  Act  are  cumulative 
and  not  exclusive  of  general 
remedies.  Little  Reck  &  M.  R. 
Co.  9.   East  T.  V.   &  G.  R.  Co. 
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INTERSTATE  COMMERCE  ACT— 
Continued. 

(C.  C).  23. 

Shipper  not  held  to  knowledge  of 
what  public  schedules  of  rates 
contain.  Mobile  &  O.  R.  Co.  v. 
Dismukes  (Ala.),  42. 

Shipper  not  in  pari  delicto  with  car- 
rier shipping  goods  at  less  than 
schedule  rate.  Right  to  receive 
goods  on  tender  of  charges 
agreed  upon.  Mobile  &  <j.  R. 
Co.  V.  Dismukes  (Ala.),  42. 

Vested  rights  not  disturbed*by  the 
statute.     Effect  of    pre-existing 
contract  for   rebate.     Fitigerald 
V.  Grand  Trunk  R.  Co.  (Vt.),  8. 
JUDGMENT. 

Motion  for  judgment  nan  obstanti 
held  to  be  sufficient.  Louisville 
N.  A.  &  C.  R.  Co.  V.  Creek  (Ind.), 

451- 
JUDICIAL  NOTICE. 

Cultivation  of  right  of  way  by 
abutting  owners  with  permission 
of  company  will  be  judicially 
noticed.  Ward  v,  Wilmington 
&  W.  R.  Co.  (N.  Car.),  540. 
JURY. 

Jury  trial.     Inspection  of  place  of 
accident.     See  Trial. 
KILLING  STOCK.     See  Animals. 
LACHES.    Sec  Charter. 
LAND  GRANT. 

Fact  that  company  had  received 
land  grant  from  state  held  not  to 
take  away  its  right  to  abandon 
its  own  track  and  operate  leased 
line.  State  v.  Des  Moines  &  F. 
D.  R.  Co.  (Iowa),  186. 
LEASE. 

Lease  ^  of     railroad     wharves     to 
steaitiboat        company.         See 
Wharves. 
LIEN.     See  Carriers. 
LOCATION. 

Power  to  cross  streets  is  given  to 
company  by  its  charter  power  to 
locate  its  road  between  desig- 
nated termini.  Allen  v.  Mayor 
(N.  J.),  289. 
MANDAMUS. 

Abolishment  of  grade  crossings. 
Mandamus  to  town    selectm&n, 
See  Crossings,    Abolishment   of 
grade  crossings. 
Direction  of  writ  to  railroad   com- 
pany  in   corporate   name    held 
S roper.     State  v.  Chicago  M.  & 
r.  R.  Co.  (Wis.),  304. 
Farm  crossing  ;  mandamus  lies  to 


MANDAMUS— C<;«A'««/^^. 

compel  construction,  although 
statute  also  imposes  pexfkltv. 
State  V,  Chicago  M.  &  N.  R.  Co. 
(Wis.),  304. 

State's  attorney  is  proper  party  to- 
apply  for  writ  to  compel  town 
selectmen  to  act  in  proceedings 
to  remov^  grade  crossing.  Doo* 
little  V.  Selectmen  T.  of  B. 
(Conn.),  279. 

Verification  of  affidavit  not  re- 
quired in  application  for  writ  by 
public  officer  to  enforce  public 
right.  Doolittlez/.  Selectmen  T. 
of  B.  (Conn.),  279. 
MASTER  AND  SERVANT, 

Section  hand  killed  in  inexplicable 
manner  when  train  was  passing; 
evidence  held  not  to  show  that 
defendant's  negligence  produced 
injury.  Wheeian  v.  Chicago,  M. 
&  St.  P.  R.  Co.  (Iowa),  693. 

Section  hand  killed  while  standing 
near  track  while  train  was  pass- 
ing ;  evidence  held  not  to  sus- 
tain plaintifif's  theory  that  car 
door  was  loose  and  struck  him.  1 
Wheeian  v.  Chicago,  Milwaukee 
&  St.-  P.  R.  Co.  (Iowa),  693. 
MUNICIPAL  CORPORATIONS. 

Power  to   regulate  use   of  streets- 
by  railroads.     See  Crossing. 
NEGLIGENCE.   See  Animals.   Cross- 
ings. 

Circumstantial  evidence  alone  may 
authorize  finding  of  negligence. 
Jacksonville  T.  &  K.  W.  R.  Co. 
V.  Peninsular  L.  T.  &  M.  Co. 
(Fla.),  603. 

as  to  negligence  where  section 

hand  was  killed  at  side  of  track 
while  train  was  passing. 
Wheeian  v,  Chicago  M.  &  St.  P. 
R.  Co.  (Iowa).  693. 

Imputed  negligence,  see  Cross- 
ings, Contributory  negligence. 

Presumption  of  negligence.  See 
Fires. 

Proximate  cause.  When  negli- 
gence of  party,  knowing  of 
antecedent  negligence  of  second 
party,  is  proximate  cause  of  in- 
jury.  Bostwick  v.  Minneapolis 
&  P.  R.  Co.  (N.  Dak.)  527. 

Questions  of  law  and  'fact.  Court 
may  withdraw  case  from  jury 
when  it  would  be  compelled  ta 
set  aside  verdict  returned  in  op- 
position to  undisputed  evidence. 
Delaware   L.   &  W.    R.    Co.    v. 
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Converse  (U.  S  ),  323. 
Statutory    presumption   of    negli- 
gence in  cases  of  injuries  from  | 
defective  crossings  ;  right  to  set 
up  contributory  negligence  as  a 
defense.     McKelvy   v.  Burling- 
ton  C.   R.   &  N.  K.   Co.  (Iowa), 

477. 

Statutory   presumption    of    negli- 
gence ;     pleading ;     failure    to 
allege  want  of  contributory  neg' 
ligence,  489. 
OFFICEKS  &  AGENTS. 

Interrogatories  to  officer:  answers 
held  admissible  as  evidence  in 
action  against  corporation. 
Jacksonville  T.  &  K.  W.  R.  Co. 
V.  Peninsular  L.  T.  &  M.  Co. 
(Fla.),  603. 

Notice  to  agent  that  cattle  are 
being  shipped  to  distant  market 
for  immediate  sale  is  notice  to 
carrier.  Ft.  Worth  &  D.  C. 
R.  Co.  V.  Greathouse  (Tex.), 
157. 

to   be   binding  on   principal 

must  be  concerning  some  fact 
within  scope  of  its  powers  and 
duties.  Jacksonville  T.  &  K. 
W.  R.  Co  V.  Peninsular  L.  T.  & 
M.  Co.  (Fla.).  603. 

Station   agent.     Agreement    with 
shipper  to  collect  price  of  goods 
on   delivery.     See  Carriers,  C 
O.  D.  shipments, 
ORDINANCES. 

City  ordinance  regulating  use  of 
streets  by  railroads.  Interfer- 
ence with  corporate  franchises. 
See  Crossings,  Municipal  regu- 
lation. 

Regulation  of  speed  of  trains.  See 
Crossings,  speed. 
PARTY   RATE  TICKETS.     See   In- 
terstate Commerce  Act. 
PENALTY.      See    Lmterstate    Com- 
merce. 
PERSONAL  INJURIES.      Sec   Dam- 
ages. 
PLEADING. 

Demurrer  admits  only  such  facts 
as  are  well  pleaded.  Doolittle  v. 
Selectmen  T.  of  B.  (Conn.),  279. 

Replication  in  answer  to  plea  in 
action  against  carrier  that  his 
liability  was  limited  by  contract 
held  to  be  void  for  duplicity. 
Louisville  &  N.  R.Co.  v,  Sowell 
(Tenn.),  166. 
PROXIMATE   CAUSE.      See   Negli- 


PROXIMATE  CAVS^^ConHnued, 

GENCE,  Fires. 
RAILROAD  COMMISSIONERS. 

Abandonment  of  track;  order  com- 
pelling company  to  rebuild,  not 
enforced  because  lease  of  track 
operated  would  soon  expire. 
State  V.  Des  Moines  &  D.  R.  F. 
Co.  (Iowa),  186. 

Order  compelling  company  to 

rebuild  not  sustained  on  ground 
that  further  delay  might  cause 
statute  of  limitations  to  run  in 
favor  of  company.  State  v.  Des 
Moines  &  F.  D.  R.  Co.  (Iowa). 
186. 

Order  of  commissioners  com- 


pelling company  to  rebuild  and 
operate  line  held  unreasonable 
and  unjust  within  meaning  of 
statute.  State  v,  Des  Moines  & 
F.  D.  R.  Co.  (Iowa),  186. 

Order  requiring  company  to 


operate  through  trains  over 
leased  line  pending  completion 
of  work  of  rebuilding,  not  en- 
forced. State  r.  Des  Moines  & 
F.  D.  R.  Co.  (Iowa).  186. 
*'  Car  load."  Long  standing  rule  of 
commissioners  as  to  what  con- 
stitutes, in  construction  of 
statute  fixing  rates,  will  be  re- 
ceived by  the  courts.  Ross  v. 
Kansas  C.  St.  J.  &  C.  B.  R.  Co. 
(Mo.),  499. 

Court  and  commissioners  must 
concur  in  findings  of  facts  in 
order  to  enfbrce  order  by  decree 
of  court.  State  v.  Des  Moines 
&  F.  D.  R.  Co.  (Iowa).  186. 

Grade  crossing ;  removal  of. 
Orders  of  commissioners.  See 
Crossings. 

Orders  of  commissioners  must  be 
reasonable  and  just  to  be  en- 
forced by  courts.  State  v.  Des 
Moines  &  F.  D.  R.  Co.  (Iowa), 
186. 

Order  or  recommendation  of  com- 
missioners requiring  company 
to  repair  track  is  advisory  only, 
and  not  conclusive  on  company 
in  the  courts.  State  v.  Kansas 
C.  R.  Co.  (Kan.),  176. 

Reasonableness  and  justness  of 
commissioners'  orders  need  not 
be  found  by  judicial  determina- 
tion in  all  cases  but  only  such 
as  are  violated.  State  v.  Des 
Moines  &  F.  D.  R.  Co.  (Iowa), 
186. 
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RAILROAD  COMMISSIONERS— 
Continued, 
Reasonab-eness  or  justness  of 
order  of  commissioners  is  to  be 
determined  from  equitable  con- 
siderations where  it  is  sought  to 
enforce  it  by  decree  of  court. 
Stale  V.  Des  Moines  &  F.  D.  R. 
Co.  (Iowa),  186. 

RATES.      See  Carriers,  Interstate 
Commerce  Act. 

REBATES.      See    Carriers,    Inter- 

STAPF.  CdMMKRCE  ACT. 

RES  ADJUDICATA.     See  Death. 

SPEED.     Sec  Crossings. 

STATION     AGENT.     See    Officers 
and  A(;ent.s. 

STATUTE  OF  FRAUDS. 

Contract  10  maintain  cattle 
guards  held  not  a  contract  to  be 
performed  within  one  year. 
Arkansas  M.  R.  Co.  v.  Whitley 
(Ark.),  587. 

STOCK  YARDS. 

Carr  ei  icquired  to  furnish  such 
suitable  appliances  as  are  suffi- 
cient for  business  at  particular 
place.  Covington  S.  Y.  Co.  v. 
Keiih  (U.  S.),  149. 
Compensation  for  yardage  ;  car 
-  rier  cannot  impose  in  addition 
to  transportation  charges.  Cov- 
in«.jton  S.  Y.  Co.  v.  Keith  (U.  S.), 

MO- 
Facilities  for  receiving  and  dis- 
charging live  stock  ;  carrier  is 
obliged  to  provide.  How  this 
duty  may  be  performed.  Cov- 
ington S.  \.  Co.  V.  Keith  (U.  S.) 
149. 
STOPPAGE     IN     TRANSITU.     Sec 


Carriers. 


STREET  RAILWAYS. 

Dummy  lit  t-  held  to  be  a  "  rail- 
road," within  terms  of  statute 
requirinj^  trains  on  roads  which 
cross  each  oiher  io«iU)pal  cross- 
ing. Birni  njjliam  M.  R.  Co. 
T.  Jambs  (.A 'a.).  26-^. 
STREETS  AND  HIGIIVVAYS. 

Abolish  nut  t  (^f  grade  crossing. 
Changing  location  of  highway. 
See  Crossinc.s. 

Laying  out  highway  across  rail- 
road.  Damages.  See  Crossings. 

Municipal     regulation    interfering 
with  corporate  franchises.     See 
Crossi.\(;s.   Municipal  regulation. 
SUBSCRIPTION  TO  STOCK. 

Act  of  commissioners  in  taking 
subscripticms  after  lapse  of  rea- 


SUBSCRIPTION  TO  STOCKA— CV//- 
tinued.  • 

sonable  time  held  to  be  void  and 
construction  of  railroad  enjoined. 
Bonaparte  z\  Baltimore  H.  &  L. 
•    R.  R.  Co.  (Md.),  198. 

TAXATION. 

*'  Fee  "  of  one  dollar  per  mile;  stat- 
ute requiring  railroads  to  pay, 
held  unconstitutional.  Pitts- 
burg, C.  &  St.  L.  R.  Co.  (Ohio), 

503- 
TERMINAL  FACILITIES. 

Use  of  railroad  docks  by    steam- 
boat companies.    See  Wharves. 
TICKETS  AND  FARES.^ 

**  Party  rate  tickets"  sold  at  dis- 
count from  regular  rates  docs 
not  constitute  undue  preference 
or  discrimination  within  mean* 
ing  of  Interstate  Commerce  Act. 
Interstate  C.  C.  v.  Baltimore  & 
O.  R.  Co.  (U.  S.).  243. 

Regulation     of    passenger    rates. 
See  Carriers. 
TOWNS. 

Abolishment   of   grade  crossings. 
See  Crossings. 
TRESPASS. 

Injunction    to    restrain    trespass. 
See  Injunction. 
TRESPASSER  ON  TRACK. 

Person  using  foot  way  over  rail- 
road v/ith  acquiescence  of  com- 
pany held  not  to  be  a  trespa^^ser 
and  entitled  to  recover  for  in- 
juries. Clampit  V.  Chicago,  S. 
P.  &  K.  C   R.  Co.  (Iowa),  468. 

Railroad  company  is  not  relieved 
from  duty  to  exercise  proper 
care  to  avoid  injury  to  tres- 
passer. Clampit  V.  Chicago,  S. 
P.  &  K.  C.  R.  Co.  (Iowa),  468. 
TRIAL. 

Inspection  of  piact  of  acciiicni  by 
iurv  mav  be  refused  aficr  ihrcc- 
years  have  elapsed.  Sicwaii  :». 
Cincinnati.  W.  ^'  M.  R,  Co. 
(Mich.),  456. 

Absent  witness;  refusal  of  irial 
court  to  exercise  its  disciction 
to  hold  case  open.  Illinois  C. 
R.  Co.  V.  Slater  (111.),  480. 

Permission  to  plaintiff  10  introduce 
proof  in  ehief  after  defendant 
has  rested  is  within  discreiionof 
court.  Jacksonville  T.  &  K.  W. 
R.  Co.  V.  Peninsular  L.  T.  &  M. 
Co.  (Fla.),  603. 
WHARVES. 

Railroad  company  has  no  right  to 
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lease  terminal  point  of  its  track 
to  steamboat  company  and  de- 
feat access  to  its   track  bv  other 
steamboat    companies.      Indian 
R.   S.    Co.    V.    East  C.    T.   Co. 
(Fla.).  212. 
Railroad  company  may  maintain 
docks  and   wharves  as  incident) 
to  its  business.    Indian  R.  S.  Co. 
V.  East   C.  T.  Co.  (Fla.),  2X2.       j 
Steamboat  company  held   not  en- 
titled to    injunction    to  restrain 
other  steamboat  company  from 


WHARVES— aHtiHu^d, 

landing  at  railroad  dock.  Indian 
R.   S.    Co.    V.   East  C.   T.    Co. 
(Ela.)  212. 
WORDS  AND  PHRASES. 

"  Car  load."   Ross  v.  Kansas  C*.  St. 

J.  &  C.  B.  R.  Co.  (Mo.),  499. 
••  Depot  grounds,"  555  n. 
**  Railroads."     Application  to  street 
railways  of  statutes  referring  to 
railroads  generally.     277  n. 
Railroad."      Birmingharn    M.    R. 
Co.  V.  Jacobs  (Ala.),  263. 
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